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Dear Judge Peck: -, ln Cl r _ t' /~ 

As the Court is aware, this Firm is counsel to BSG Resources Limited ("BSGR") in the 
above-captioned action ("Action"). We write to respectfully request that the Court issue an 
Order providing for a limited modification of the stipulated Protective Order entered in the 
Action on or about August 12, 2014 ("Protective Order" or "PO") (Dk. 81 ). In abundance of 
caution, and in light of the strict confidentiality rules of the arbitration proceedings discussed 
herein, BSGR requests that this letter be accepted under seal in accordance with Rule I .A. of 
Your Honor's Individual Rules of Practice. In abundance of caution, and in light of the strict 
confidentiality rules of the arbitration proceedings discussed herein, BSGR requests that this 
letter be accepted under seal in accordance with Rule I .A. of Your Honor's Individual Rules of 
Practice. 

BSGR seeks to use certain discovery materials designated "Confidential" or "Highly 
Confidential - Attorneys' Eyes Only" produced in the Action (identified in Exhibits A and B to 
this letter) in a separate. but related, confidential arbitration commenced by Vale, S.A. ("Vale") 
in the London Court of International Arbitration ("!LIA"), entitled Vale SA. vs. BSG Resources 
Limited (LCIA Arb. No. 142683) ("Arbitration"). Specifically, BSGR would like to use 
documents produced by Rio Tinto plc ("Rio Tinto") in the Action( "Rio Documents") and 
identified in Exhibit A hereto, as we11 as the examination transcripts of Rio Tinto 's investigators, 
John Humphrey, Tara O'Connor, Mark Fluband, Nigel Brown, and Alec Leighton (collectively 
''Rio Investigators" and the ''Investigator Transcripts"), identified in Exhibit B hereto. 1 

1 As ofFebrnary 17, 2016. BSGR and Rio Tinto have met and confe1Ted regarding BSGR 's proposed use. On 
March 4, 20 J 6. Rio Tinto notified BSGR that it would not consent to its request. On March 7, 2016, BSGR notified 
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The factual issues in the Arbitration overlap with those in the Action, including whether 
there is support for Vale's allegations that BSGR acquired mining rights at Simandou Blocks 1 
and 2 through bribery and corruption. In support of some of its key claims, Vale relies 
exclusively on information derived from a Rio Tinto employee and the Rio Investigators. The 
Rio Documents and Investigator Transcripts are crucial to BSGR's defense because they directly 
undermine the credibility of Vale's evidence. The Rio Documents and Investigator Transcripts 
also support BSGR's counter-claims which concern Vale's breach of certain agreements between 
it and BSGR. See infra at§ I.A. 

The Arbitration tribunal has no power to compel production of the Rio Documents or the 
Investigator Transcripts. BSGR has asked Rio Tinto to consent to a modification of the 
Protective Order for the sole purpose of allowing BSGR to use the subject documents in the 
Arbitration, but it has declined to do so. 

Accordingly, BSGR seeks a limited modification of the Protective Order to allow the use 
of this discrete set of documents which have been previously produced by Rio Tinto to all parties 
in the Action, and the transcripts of the Rio Investigators' testimony which have been provided 
to all parties in the Action. Granting BSGR's request will not cause any unfair burden or 
prejudice to Rio Tinto, the Rio Investigators, or any other party. No party would be required to 
produce additional documents. None of the Rio Documents or the Investigator Transcripts 
would be revealed publicly. All other protections provided in the Protective Order would remain 
in effect. 

I. BACKGROUND 

A. Vale Commenced The Arbitration Against 
BSGR Pursuant To The Rules of the LCIA. 

On or about April 27, 2014, Vale filed a request for arbitration against BSGR with the 
LCIA. Vale filed its statement of ca-;e on or about January 30, 2015 ("Statement of Case"). The 
Statement of Case alleges that BSGR made fraudulent misrepresentations to Vale which induced 
Vale to enter into a (i) Framework Agreement and (ii) Shareholders' Agreement, both dated 
April 30, 2010 (together "Agreements"). The Agreements created the parties' joint venture 
VBG-Vale BSGR Guinea ("VBG"). On or about July 1, 2015, BSGR filed a statement of 
defense in the Arbitration ("Statement of Defense") and a-;serted 6 counter-claims. The strict 
confidentiality restrictions of the Arbitration prohibit BSGR from disclosing specific details 
concerning the Statement of Case and Statement of Defense. 

The Statement of Case alleges non-credible evidence in support of Vale's claims. 
Indeed, one source of evidence is directly derived from information somehow obtained from a 
Rio Tinto employee. The documents BSGR seeks to use in the Arbitration are highly relevant to 
the source and credibility of this evidence. Vale also relies on a report by the Government of 

Rio Tinto that it would await Your Honor's decision on Vale's similar application, and the issue of the Court's 
jurisdiction to issue its decision. before filing the instant application. 

Legall ns.309752.2 2 
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Guinea's Technical Committee ("Technical Committee Report"), which was also at issue in the 
Action. (Dkt. 83 ~, 16, 149). The documents BSGR seeks to use are highly relevant to the 
motivation and propriety of the Technical Committee Report. Prior to the Action, BSGR (and 
apparently Vale) had no access to any of the emails or other documents BSGR seeks to use, and 
therefore BSGR has no other means by which to obtain these documents to support its defense. 

C. Rio Tinto Designated The Rio Documents And Investigator Transcripts 
As Protected Material2 Under The Protective Order. 

The Protective Order restricts the use and dissemination of Discovery Material, including 
documents and transcripts, designated by a party as either "Confidential" or "Highly 
Confidential -- Attorneys' Eyes Only.'' See PO§§ I, VI(l ). The Protective Order further limits 
the use of such Protected Material, providing, in pertinent part: 

A Receiving Party may not use Protected Material in connection with any 
other case, or in bringing, prosecuting, defending or attempting to settle 
any other litigation or claims involving Non-Parties, provided nothing in 
this Order shall prevent any Party from using information derived from 
any Protected Material in any other matter including in the prosecution, 
defense or attempt to settle any other matter. 

PO § VI(l ). The terms of the Protective Order survive dismissal of the Action, id. at § 
III, and expressly allow for its modification. Id. at § XI(l) (providing that "[ n ]othing in 
th[ e] [Protective] Order abridges the right of any Party to seek its modification or relief 
from any of its provisions by the Court in the future."). 

Rio Tinto produced over 182,000 documents in the Action and designated over 
95% of those documents as either Confidential or Highly Confidential -- Attorneys' Eyes 
Only ("HCAEO"). Rio Tinto has never been required to demonstrate "good cause" for 
shielding the disclosure of any document it designated Confidential or HCAEO. See PO 
§ IV(2)(a) (requiring only that the Producing Party affix the legend "Confidential" or 
"Highly Confidential - Attorneys' Eyes Only'' to documents it vvishes the Protective 
Order to protect). 

In the Action, Vale moved the Court for issuance of Letters Rogatory to Rio Tinto 
investigators Africa Risk Consulting, Livingstone and Company and BTG Intelligence 
(collectively, "Letters of Request"). Dkt. 233. On or about March 31, 2015, the Court granted 
Vale's motion and issued the Letters of Request to be delivered to the English High Court. Dkt. 
227. The Letters of Request sought oral testimony for use at trial from Tara O'Conner of Africa 
Risk Consulting, id. at 13; Mark Huband of Livingstone and Company, id. at 34; and John 
Humphrey of BTG Intelligence, id. at 63. On or about April 28, 2015, the English High Court 
issued three separate Orders granting the Letters of Request and directing the examinations. 
Vale also sought issuance of Letters Rogatory to former BTG Intelligence employees, Nigel 

2 All capitalized terms not defined herein are defined in the Protective Order. 
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Brown and Alec Leighton. On or about June 22, 2015, the Court granted Vale's motion and 
issued the requested Letters Rogatory also to be delivered to the English High Court. Dkt. 283. 
On July 31, 2015, the English High Court ordered the examination of Nigel Brown and Alec 
Leighton, (together with the English High Court orders for Africa Risk Consulting, Livingstone, 
and Company and BIG Intelligence the "English High Court Orders") and scheduled the 
examinations of all five witnesses for the period September 28 to October 2, 2015. 

On October 12, 2015, counsel for Rio Tinto, in a letter addressed to counsel for Vale, 
BSGR, Mahmoud Thiam ("Thiam"), and VBG, designated all of the Investigator Transcripts as 
HCAEO pursuant to Section IV(2)(b) of the Protective Order. See October 12 Letter from Eric 
C. Lyttle, Esq. to Vincent Filardo, Esq., et al. Vale, BSGR, and Thiam all separately objected to 
Rio Tinto's blanket designations of the Investigator Transcripts. Accordingly, Rio Tinto revised 
and limited its designations. See November 9, 2015 Letter from Eric C. Lyttle, Esq. to Lewis 
Liman, Esq. and November 12, 2015 Letter from Eric C. Lyttle, Esq. to Vincent Filardo, Esq., et 
al. Defendants objected to certain of those designations a5 well. Before the parties were able to 
meet and confer regarding Rio Tinto's revised designations and the objections thereto, the Action 
was dismissed. The portions of the Investigator Transcripts that Rio Tinto has designated as 
"Confidential" or "HCAEO" are provided in Exhibit B hereto. 

D. Rio Tinto Has Refused To Consent To BSGR's Request. 

On February 17, 2016, BSGR requested that Rio Tinto allow it to use the Rio Documents 
and the Investigator Transcripts in the Arbitration. On that same day, Rio Tinto advised BSGR 
that it would consider BSGR's request and provide its decision at a later date. BSGR informed 
Rio Tinto that absent Rio Tinto's agreement to allow BSGR to use the Rio Documents and 
Investigator Transcripts in the Arbitration, BSGR would file an application with Your Honor 
seeking to use the documents in the Arbitration. The parties agreed that BSGR would not file an 
application to Your Honor until Rio Tinto made a decision on BSGR's request. On March 4, 
2016, Rio Tinto informed BSGR that it will not allow BSGR to use the Rio Documents and 
Investigator Transcripts in the Arbitration. 

II. ARGUMENT 

A. Legal Standard For Modifving The Protective Order. 

Modification of a protective order is within the discretion of the trial court. Jn re Agent 
Orange Prod. Liab. Litig., 821F.2d139, 147 (2d Cir. 1987).3 Furthem10re, Section XI of the 
Protective Order expressly reserves the rights of any "Party to seek its modification or relief 
from any of its provisions by the Court in the future." PO§ XI(l). There is a strong presumption 
against modification of a protective order where its provisions invite reasonable reliance on the 
permanence of the order. Jn re Ethylene Propylene Diene Monomer (EPDM) Antitmst Litig., 255 
F.R.D. 308, 318 (D. Conn. 2009). To overcome this presumption, a party seeking to modify a 

3 Your Honor has already determined that this Court has jurisdiction, even post-judgment, to modify the Protective 
Order and that it is within the Court's discretion to modify the Protective Order. See Dkt. 434. 
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protective order must show an "extraordinary circumstance" or "compelling need." Id. at 317. 
But where, as here, a party or deponent could not have reasonably relied on the continuation of a 
protective order without modification, a court may properly modify the protective order if the 
applicant's need for modification outweighs the opposing party's need for protection. See 
Charter Oak Fire Ins. Co. v. Electrolux Home Products. Inc., 287 F.R.D. 130, 132 (E.D.N.Y. 
2012); S.E.C. v. TheStreet.Com, 273 F.3d 222, 235 (2d Cir. 2001). 

B. Rio Tinto Could Not Reasonably Rely On The 
Continuance Of The Protective Order Without Modification. 

Courts consider the following factors in determining ·whether a party could reasonably 
rely on the continuance of a protective order without modification: ''(l) the scope of the 
protective order; (2) the language of the order itself: (3) the level of inquiry the court undertook 
before granting the order; and (4) the nature ofreliance on the order." Charter Oak Fire Ins. Co., 
287 F.R.D. at 132. Here, none of the factors support a finding that Rio Tinto could reasonably 
rely on the unmodified continuance of the Protective Order. 

First, the scope of the Protective Order does not support reasonable reliance because it 
was a "blanket" protective order. The Protective Order allows a party to designate a document 
by simply affixing the word "CONFIDENTIAL" or "HIGHLY CONFIDENTIAL
ATTORNEYS' EYES ONLY" to each page that contains purported protected material. PO § 
IV(2)(a). A protective order is a "blanket" order if a "producing party or third party need only 
stamp it 'CONFIDENTIAL."' See Charter Oak Fire Ins. Co., 287 F.R.D. at 132. (finding same, 
and holding a blanket protective order favors modification). 

Second, the language of the Protective Order itself favors modification. The terms of the 
Protective Order limit the time period for enforcement to pre-trial discovery, see PO at § II, 
expressly state that it can be modified, id. at § XI, and include specific procedures for disclosing 
confidential materials to non-parties, id. at § VI(2)( d)-(i). In these premises, the language of the 
Protective Order outweighs any reasonable reliance by Rio Tinto on the unmodified continuance 
of the Protective Order. See Charter Oak Fire Ins. Co., 287 F .R.D. at 132-33. ("Where a 
protective order contains express language that limits the time period for enforcement, 
anticipates potential modification, or contains specific procedures for disclosing confidential 
materials to non-parties, it is not reasonable for a party to rely on an assumption that it will never 
be modified."); In re EPDM., 255 F.R.D. at 321 ("Because the parties expressly agreed that the 
Order was subject to modification by the court, it is within the court's discretion, after weighing 
the interests of both parties, to modify the Order."); Jn re Agent Orange, 821 F.2d at 147 
("[A ]ppellants ... could not have relied on the permanence of the protective order" which "by its 
very terms was applicable solely to the pretrial stages of the litigation"). 

Third, the level of inquiry the Court undertook in this Action before granting the 
Protective Order supports modification. Where, as here, the protective order is granted based on 
a stipulation of the parties, and there was no hearing to show good cause for its issuance, 
modification is favored. Charter Oak Fire Ins. Co., 287 F.R.D. at 133 ("A protective order 
granted on the basis of a stipulation by the parties carries less weight than a protective order 
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granted after a hearing to show good cause."); Fournier v. Erickson, 242 F. Supp. 2d 318, 341 
(S.D.N.Y. 2003) (finding that modification was favored where"[ d]efendants were never required 
to show good cause for sealing the various documents"). 

Finally, with respect to the Rio Documents and Investigator Transcripts, the nature of any 
reliance on the protections of the Protective Order by Rio Tinto and the Rio Investigators would 
favor modification. "The classic situation in which a party 'relies' on a protective order is where 
the party creates material during the course of the litigation on the understanding that it will be 
kept confidential -- for example, by signing a settlement document ... or by giving confidential 
testimony." Allen v. City ofNew York, 420 F. Supp. 2d 295, 300-01 (S.D.N.Y. 2006) (citations 
omitted). Neither Rio Tinto nor the Rio Investigators created these materials in reliance upon the 
Protective Order. In fact, both could have been compelled to produce evidence in the Action 
even in the absence of the Protective Order. Fed. R. Civ. P. 26(b) (mandating party discovery); 
English Court Orders (compelling discovery from the Rio Investigators without reference to the 
Protective Order). Accordingly, "where the parties have not given up any rights, and indeed 
could have been compelled to produce the discovery materials even in the absence of a protective 
order, the presumption against modification is not as strong." Charter Oak Fire Ins. Co., 287 
F.R.D. at 133. 

No factor weighs in favor of a finding that Rio Tinto could have reasonably relied upon 
the continuance of the Protective Order without modification. Absent such a finding, BSGR has 
no burden to show the existence of extraordinary circumstances or a compelling need before the 
Court can modify the Protective Order. In re EPDM., 255 F.R.D. at 326 (declining to apply 
presumption against modification where there wa5 no reasonable reliance and granting 
modification of protective order without requiring "extraordinary circumstances" or a 
"compelling need"). 

C. Modification Of The Protective Order Is Warranted. 

Coutts consider the following factors to determine whether modification of a protective 
order is appropriate where a showing of an "extraordinary circumstance" or "compelling need" is 
not required: "(I) good cause (2) the nature of the protective order []; (3) the foreseeability at the 
time of the original protective order of the modification now requested, and (4) the parties' 
reliance on the protective order." Crothers v. Pilgrim Mortgage Cmp., No. 95 CIV. 4681 (SAS), 
1997 WL 570583, at *4 (S.D.N.Y. Sept. 11, 1997) (citing Bayer AG and Miles v. Barr 
Laboratories, Inc., 162 F.R.D. 456, 462-63 (S.D.N.Y. 1995) (herein the "Bayer Factors"). Here, 
all factors favor modification of the Protective Order. 

1. Good Cause Exists To 1Uodify The Protective Order. 

Where, as here, a party to an action seeks modification of a protective order for private 
reasons, "good cause" exists and warrants a modification if the need of the party seeking the 
modification outweighs the interests of the party objection to the modification. See Bayer AG 
and Miles, 162 F.R.D. at 465 (holding where a party seeks modification of a protective order for 
private reasons a court must weigh the seeking party's need for modification against the 
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opposing party's need for protection before detennining whether good cause exists to modify a 
protective order). 

a. BSGR 's need.for the proposed mod(fication is sign~ficant and 
extraordinary circumstances exist warranting its modification. 

"As a threshold matter ... allowing the sharing of discovery among related cases is an 
efficient and effective means of avoiding duplicative and costly discovery, as well as avoiding 
unnecessary delay in the adjudication of cases." Charter Oak Fire Ins. Co., 287 F.R.D. at 134. 
"[T]here is no merit to the all-encompassing contention that the fruits of discovery in one case 
are to be used in that case only." Williams v. Johnson & Johnson, 50 F.R.D. 31, 32 (S.D.N.Y. 
1970). Importantly, the Protective Order itself acknowledges that "nothing in this Order shall 
prevent any Party from using information derived from any Protected Material in any other 
matter including in the prosecution defense or attempt to settle any other matter." PO § VI(l ). 
BSGR seeks to use the Rio Documents and Investigator Transcripts for private purposes -
namely, in support of its defense and counter-claims in the Arbitration. For the following 
reasons, good cause exists to modify to Protective Order to allow BSGR's requested use. 

BSGR is not required to show that extraordinary circumstances exist to support its 
proposed modification of the Protective Order. See supra Part B. Nevertheless, extraordinary 
circumstances do exit, and warrant modification of the Protective Order. During the course of 
discovery in the Action, Rio Tinto was never required to show good cause for designating the 
Rio Documents and the Investigator Transcripts "Confidential" or HCAEO. For this reasons 
alone, and as a matter of law, extraordinary circumstances exist in support ofBSGR's requested 
modification. See Fournier v. Erickson .. 242 F.Supp.2d 318, 341 (S.D.N.Y.2003) (finding 
extraordinary circumstances exist in favor of modification when "[ d]efendants were never 
required to show good cause for sealing various documents"). Moreover, where, as here, parties 
enter into a stipulated protective order that is so-ordered by the court without a showing of good 
cause, "it cannot be presumed that every piece of discovery filed under the Order is actually 
worthy of such a high level of protection." Jn re EPDM. 255 F.R.D. at 322. 

In any event, good cause exists to modify the Protective Order because the documents at 
issue are highly relevant to BSGR's defense and counter-claims in the Arbitration. The 
Statement of Case puts at issue the credibility of assertions made by Rio Tinto's employees and 
the Rio Investigators. BSGR has identified a relatively small number of documents in Rio 
Tinto's production of over 180,000 documents that directly refute the credibility of the evidence 
that Vale intends to rely upon in the Arbitration. The Rio Documents also support BSGR's 
counter-claims, and are vital to a fair adjudication of the Arbitration. Similarly, the testimony of 
the Rio Investigators directly questions the provenance of the evidence relied upon by the 
Technical Committee Report which Vale also heavily relies upon. See Infineon Techs. AG V 
Green Power Techs. Ltd., 247 F .R.D. 1, 3 (D.D.C. 2005) (granting modification after applying 
Bayer Factors and finding, most importantly, that good cause exists where the documents in 
question are "highly relevant" to a foreign proceeding, the documents were not available through 
discovery under a foreign jurisdiction's restrictive disclosure procedures, and the other 
protections of the protective order remained intact); Peoples v. A/dine Jndep. Sch. Dist., No. CIV. 
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A. 06-2818, 2008 WL 2571900, at *3 (S.D. Tex. June 19, 2008)(applying Bayer Factors and 
finding "[g]ood cause includes the need to make information available for use in subsequent 
proceedings"); Charter Oak Fire Ins. Co., 287 F.R.D. at 134 (modifying protective order and 
finding a compelling need exists to share discovery materials in related actions which arise under 
similar facts and circumstances "especially in the absence of any discernible prejudice to [the 
opposing party]"). 

b. The proposed mod~fication will not prejudice Rio Tinto 

Indeed, the proposed modification \vill not prejudice Rio Tinto. Rio Tinto and the Rio 
Investigators will not be required to produce any additional discovery materials. Other than the 
arbitration tribunal ("Tribunal"), no one who has not already seen the materials will have access 
to the Rio Documents and the Investigator Transcripts. The only parties to the Arbitration are 
BSGR and Vale. BSGR, Vale, and their respective counsel have already reviewed the Rio 
Documents and the Investigator Transcripts that are designated Confidential in the Action. And 
BSGR's counsel and Vale's counsel already had access to the Rio Documents and the 
Investigator Transcripts that are designated a~ HCAEO. BSGR's proposed modification will 
only allow its counsel to use the Rio Documents and the Investigator Transcripts in the 
Arbitration and share those documents with the Tribunal. 4 

The Arbitration itself is governed by the 1998 LCIA Rules, which provide that, "[ u ]nless 
the parties expressly agree in writing to the contrary" (which BSGR and Vale have not with 
respect to the Rio Documents and Investigator Transcripts): 

''the parties undertake as a general principle to keep confidential all 
awards in their arbitration, together with all materials in the proceedings 
created for the purpose of the arbitration and all other documents 
produced by another party in the proceedings not otherwise in the public 
domain - save and to the extent that disclosure may be required of a party 
by legal duty, to protect or pursue a legal right or to enforce or challenge 
an award in bona fide legal proceedings before a state court or other 
judicial authority." 

LCIA Rules, Art. 30.1 (emphasis added). Moreover, English law imposes a general duty of 
confidentiality with respect to arbitral proceedings. See. e.g., English Civil Procedure Rule 
62.10(3)(b) (providing that any court proceedings concerning arbitration will be heard in private 
except for specific exceptions). Thus, the LCIA rules and English law fully protect the 
documents BSGR seeks to use from public disclosure. Where "there will not be public 
dissemination, which is what the Protective Order in this case was designed to prevent" ... "there 
is no prejudice to [a party opposing modification] if the modification is made." Charter Oak 
Fire Ins. Co., 287 F.R.D. at 134. 

4 The Tribunal authorized the disclosure of certain documents produced in the Arbitration to the Government of 
Guinea. Importantly, the Triblllial allowed the producing party to designate confidential materials that should not be 
disclosed to the Government of Guinea. BSGR will do so if the Court requires it. 
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Given the foregoing, there can be no prejudice to Rio Tinto or the Rio Investigators, and 
there exists good cause for BSGR's proposed modification of the Protective Order. 

2. The Nature Of The Protective Order, Foreseeability Of Modification, 
And The Parties' Reliance On The Protective Order Favor Modification. 

A court considers the scope of a protective order when it considers the nature of the 
protective order. See Bayer AG and Miles, 162 F.R.D. at 465 (considering the scope of a 
protective order and whether it was court imposed or agreed by stipulated when analyzing the 
"nature of the protective order" factor). This consideration is similar to the first factor used to 
determine whether reasonable reliance on the continuation of the Protective Order without 
modification could exist. Compare id. (discussing "blanket" protective order in nature of 
protective order analysis), with Charter Oak Fire Ins. Co., 287 F.R.D. at 132 (considering 
"blanket" protective order in determining whether reasonable reliance exists). For the same 
reasons, the nature of the Protective Order, along with its express terms, support BSGR's 
requested modification. See supra Section Il(b). 

The foreseeability of the requested modification also favors BSGR. Analysis of this 
factor is similar to the "language of the order itself' factor in the reasonable reliance test. See 
supra Section Il(b). For the same reasons, this factor does not favor reasonable reliance, but 
supports modification. See id.; see also Charter Oak Fire Ins. Co., 287 F.R.D. at 132-33. 
("Where a protective order contains express language that limits the time period for enforcement, 
anticipates potential modification, or contains specific procedures for disclosing confidential 
materials to non-parties, it is not reasonable for a party to rely on an assumption that it will never 
be modified."): Jn re EPDAf., 255 F.R.D. at 321 ("Because the parties expressly agreed that the 
Order was subject to modification by the court, it is within the court's discretion, after weighing 
the interests of both parties, to modify the Order."): In re Agent Orange, 821 F.2d at 147 
("[A ]ppellants ... could not have relied on the permanence of the protective order" which "by its 
very terms was applicable solely to the pretrial stages of the litigation"). 

Moreover, at the time the Protected Order was entered (August 12, 2014), Vale had not 
yet filed its Statement of Case, BSGR had not filed its Statement of Defense, Rio Tinto had not 
produced the Rio Documents, and the Rio Investigators had not given their testimony. Indeed, 
BSGR did not learn the identity of the Rio Investigators until after the Court ordered Rio Tinto to 
do so on November 3, 2014. See Nov. 3 2014 Status Conference Tr. 46:3-4 (Dkt. 116). 
Furthermore, in August of 2014, BSGR could not have known that key elements of Vale's 
factual assertions in its Statement of Case would heavily rely upon the credibility of a Rio Tinto 
employee and the Rio Investigators. Accordingly, it wa" not foreseeable at the time the 
Protective Order was granted that BSGR would require the use of documents that it did not know 
existed and testimony of individuals unknown to it_ Lumen is Ltd v_ Alma Lasers Ltd, No_ 07 C 
3622, 2013 WL 1707571, at *2 (N.D. Ill. Apr. 19, 2013) (citing Bayer and granting modification 
of protective order to allow the use of deposition testimony in a foreign action after finding that 
the Bayer foreseeability factor supports modification because it was not foreseeable that the later 
testimony at issue would contradict other evidence). 

Legallns.309752.2 9 
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Finally, the parties' reliance on the Protective Order is considered under both tests. Here, 
Rio Tinto and the Rio Investigators could not rely upon the Protective Order because "where the 
parties have not given up any rights and indeed would have been compelled to produce the 
discovery materials even in the absence of a protective order, the presumption against 
modification is not as strong." Charter Oak Fire Ins. Co., 287 F.R.D. at 133; see also supra 
Section II(b). Nevertheless, this factor is not applicable because the confidentiality provisions of 
the Protective Order will remain in place after the modification. Infineon Techs. AG, 247 F.R.D. 
3 (''there is no issue of reliance in this case because the confidentiality provisions will remain in 
place."). 

* * * * * 
For all the above stated reasons, BSGR respectfully requests that the Court modify the 

Protective Order to permit it to use the documents identified in Exhibit A and B hereto in the 
LCIA Arbitration. 

Cc: All Counsel of Record (by email) 

Legallus.309752.:C 10 

Respectfully, 

MISHCON DE REYA NEW YORK LLP 

By: v ....,.._....-~ 
Vincent Filardo, Jr. 

Attorneys for defendants BSG Resources 
Limited and Benjamin Steinmetz 
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EXHIBIT A 

RIO TINTO DOCUMENTS 
RT0548556 RT0737561 RT1046958 RT0432736 

RT0706479 RT0972599 RT0876355 RT0431396 

RT0860010 RT0862751 RT0757658 RT0431354 

RT0706479 RT0613885 RT0362685 RT0431452 

RT0709601 RT0862085 RT0757448 RT0060157 

RT0706478 RT0863110 RT0675856 RT0059949 

RT1049445 RT0736971 RT0676302 RT0059876 

RT0755363 RT0436058 RT0684063 RT0060139 

RT0843459 RT0436032 RT0684018 RT0060104 

RT0705324 RT0971695 RT0676866 RT0059871 

RT0882096 RT0834565 RT0431162 RT0059860 

RT1047930 RT0952497 RT0431167 RT0060104 

RT0684180 RT0462258 RT0431172 RT0060033 

RT0876483 RT0974929 RT0585766 RT0060156 

RT0756027 RT0741653 RT0432134 RT0059847 

RT0059949 RT0737145 RT0060255 RT0060199 

RT0597261 RT0406448 RT0677392 RT0060205 

RT0597264 RT0612342 RT0432050 RT0060208 

RT0613002 RT0530669 RT0060222 RT006021 l 

RT0510757 RT0405671 RT0060240 RT0060219 

RT0397156 RT0406448 RT0060285 RT0060227 

RT0413671 RT0614547 RT0060267 RT0060229 

RT0843826 RT069481 l RT LC 0000080 RT0060249 

RT0797636 RT0748282 RT LC 0000003 RT0060261 
- -

RT0801795 RT0736918 RT0683845 RT0060291 

RT0686013 RT0757448 RT0677433 RT0060295 
RT0843459 RT0676259 RT LC 0000080 RT0060312 

- -

RT0855878 RT0676948 RT0585663 RT0060318 

RT0487777 RT0676853 RT0362685 RT0310611 

RT0377841 RT1047737 RT0585657 RT0362647 

RT0532554 RT0683972 RT0432336 RT058581 l 
RT0534042 RT0683975 RT0059917 RT0626084 
RT0862085 RT1044734 RT00601l7 RT0683845 

RT0613881 RT1044736 RT0677138.0001 
EX 40 to N. Brown's 

Deposition 
RT0511413 RT1044644 
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EXHIBITB 

.John Humphrey September 28, 2015 Deposition Designations 

CONFIDENTIAL HIGHLY CONFIDENTIAL -
AEO 

6:20-25 44:20-46: 14 

32: 10-22 

Mark Huband September 30, 2015 Deposition Designations 

CONFIDENTIAL HIGHLY CONFIDENTIAL - AEO 
12:23-13:11 24:22-31: 12 
53:17-56:20 33:14-25 
60:15-61:9 34: 12-35: 13 
66:4-68:2 46: 12-19 
68:23-71: 17 90: 17-92:23 
75: 12-77:7 99:7-24 
94: 12-95:4 102:24-105:4 
97:12-98:10 105: 12-25 
106:5-16 109:18-110:9 
106:22-107: 13 110: 19-111 :20 
112:2-8 123:11-124:5 
112:17-113:6 125:11-17 
113: 19-114: 18 126: 10-127:17 
133:9-134:10 130: 11-131 :18 
135:19-137:7 174:25-176:6 
139:23-140:14 176:13-23 
145:11-21 177:6-20 
146:22-147: 189:14-193:15 
199:24-200: 16 204:23-206: 13 
202:22-203:3 243: 11-20 
217:18-218:4 244:22-245 :4 
218: 17-220: 15 245: 13-247:18 
225:7-19 
233:4-234:23 
242:16-25 
248:23-249: 11 
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EXHIBIT B (continued) 

Nigel Brown October 1-2, 2015 Deposition Designations 

CONFIDENTIAL HIGHLY CONFIDENTIAL -AEO 
9:9-16 56:21-60: 13 
45:21-45: 14 61:20-62:17 
53:19-54:16 73:20-74:25 
68:2-23 75:11-76:16 
80:20-84: 15 96:20-97:6 
86:22-90:20 97:20-98:6 
90:25-91: 12 103: 14-104: 10 
92:22-93: 17 134:24-135:11 
94:5-95:12 144:14-145:10 
98:14-100:11 153:19-157:3 
106:20-108:22 157: 12-18 
115:6-15 196: 19-197: 12 
121: 19-122:9 1 98: 1 0-1 99: 7 
123:6-14 207:22-25 
132:15-133:10 211:11-18 
141: 11-142:6 228:5-7 
146:5-22 233: 16-234:4 
147:8-148:4 234:5-19 
149:23-151:3 265:18-266:8 
200:13-201:6 308:23-309: 19 
204:5-207:3 
215:6-217:3 
229:25-230: 13 
232:2-233:5 
235:8-237:23 
239: 13-243: 18 
244: 16-245:7 
245:25-247:15 
248:2-22 
249:14-251:10 
253:5-255:4 
305: 10-306: 11 
310:25-313:21 
314:7-316:9 
318:5-320:11 
321: 10-19 
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EXHIBIT B (continued) 

Alec Leighton October 2, 2015 Deposition Designations 

CONFIDENTIAL HIGHLY CONFIDENTIAL-AEO 
6:5-14 11:22-12:14 
14:12-15:13 94:2-95:8 
27:2-28:22 
36: 13-37: 17 
39:5-40:21 
41:14-42:9 
48:5-18 
56: 18-57:4 
60: 10-61 :2 
64:21-66: 17 
70:9-71 :24 
74: 18-81 :20 
85:16-86:2 
87:11-88:8 
89: 14-93 :25 
107:20-109: 16 
112:2-115:9 
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- Fax Transmission 

To: Hon. Andrew J. Peck From: Mishcon de Reya New York LLP 

Fax: 12128057933 Date: 31101201 s 

RE: Rio Tinto pie v. Vale, S.A., et al, Civ. Action No. Pages: 15 
14-cv-3042(RMB) (S.D.N.Y.) 

Comments: 

Dear Judge Peck: 

1 

BSG Resources Limited respectfully submits the attached letter and requests that it be accepted under seal in 
accordance with Rule 1.A of Your Honor's Individual Rules of Practice. 

Vincent Filardo. Jr. 
Mishcon de Reya New York, LLP 
Partner 
2 Park Avenue - 20th Fir. 
New York, New York 10016 
Dir. Tel.: (212) 612-3265 
Cell No.: (845) 548-9539 
vincent.filardo@mishcon.com<mailto:vincent.filardo@mishcon.com> 

Mishcon de Reya New York LLP, 750 7th Avenue a€" 26th Floor, New York, NY 10019 
Tel +(1) 212-612-3270 Fax +(1) 212-612-3297 www.mishconnewyork.com 

Please consider the environment before printing this e-mail. 

This email and any attachment is confidential, may be legally privileged and must not be disclosed to or used 
by anyone other 
than the intended recipient. Unauthorized use, disclosure, distribution or copying is prohibited and may be 
unlawful. If you are 
not the intended recipient, please notify ny.fax@mishcon.com and then delete this email. 

This email is sent over a public network and its completeness or accuracy cannot be guaranteed. Any 
attached files were checked 
with virus detection software before sending, but you should carry out your own virus check before opening 
them and we do not 
accept liability for any loss or damage caused by software viruses. 

IRS Circular 230 disclosure: 
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice 
l"nnt:::iin,::i.rl in thi~ 
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