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OXFAM AMERICA’S 

RESEARCH BACKGROUNDERS 
Series editor: Kimberly Pfeifer 

Oxfam America’s Research Backgrounders are designed to inform and foster 

discussion about topics critical to poverty reduction. The series explores a range 

of issues on which Oxfam America works—all within the broader context of 

international development and humanitarian relief. The series was designed to 

share Oxfam America’s rich research with a wide audience in hopes of fostering 

thoughtful debate and discussion. All Backgrounders are available as 

downloadable PDFs on our website, 

http://www.oxfamamerica.org/explore/research-publications/, and may be 

distributed and cited with proper attribution (please see following page). 

Topics of Oxfam America’s Research Backgrounders are selected to support 

Oxfam’s development objectives or key aspects of our policy work. Each 

Backgrounder represents an initial effort by Oxfam to inform the strategic 

development of our work, and each is either a literature synthesis or original 

research, conducted or commissioned by Oxfam America. All Backgrounders 

have undergone peer review.  

Oxfam America’s Research Backgrounders are not intended as advocacy or 

campaign tools; nor do they constitute an expression of Oxfam America policy. 

The views expressed are those of the authors—not necessarily those of Oxfam. 

Nonetheless, we believe this research constitutes a useful body of work for all 

readers interested in poverty reduction.  
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EXECUTIVE SUMMARY  

Industrial mining historically has been limited in Haiti. This situation is changing, 

and today, foreign investors have their sights set on developing and exporting 

Haiti’s subterranean gold, silver, and copper resources. The potential resource 

revenues to be paid to Haiti’s government in exchange for the rights to exploit 

these resources are deemed essential for Haiti to meet its persistent 

development challenges: widespread poverty, extreme inequality, weak 

institutions, high risks of corruption, and vulnerabilities to natural and man-made 

disasters. This promise of natural resource extraction to fuel human development 

is a common refrain: it is echoed in contemporary debates in Africa, Latin 

America and other regions. 

Realizing this “promise” is easier said than done. In order to assess the potential 

for mining to actually contribute to poverty reduction in Haiti, two overarching 

questions need to be asked. First, can Haiti’s current—or future—mining 

regulatory framework effectively mitigate the environmental and social impacts 

associated with mining gold, silver, and copper?  Second is the government 

ready to manage mining revenues to meet the needs of current and future 

generations of Haitians?  

Inclusive dialogue on these issues is urgently needed as there is little evidence to 

suggest that Haiti’s current and proposed mining and fiscal management 

regulations and capacity are adequate to effectively manage the sector. 

Significant work remains to be done to address broader governance challenges 

before potentially large mining rents are injected into the system. Despite 

considerable donor assistance since the early 1990s—assistance that 

mushroomed following the 2010 earthquake—Haiti’s public fiscal management 

system (comprising its institutions; its human, technical and financial capacities; 

and its laws and policies) remains weak, ineffective, and prone to corruption. 

There are few, if any, indicators that Haiti’s public fiscal management system has 

the capacity to effectively manage the anticipated windfall from extracting and 

exporting Haiti’s subsoil minerals.  

In addition, the current draft mining law has significant deficiencies that could 

jeopardize Haiti’s environment and the well-being of affected communities, and 

could even restrict the Haitian government’s ability to effectively regulate mining. 

In particular, provisions relating to environmental impact assessments, financial 

transparency, compensation for land that is taken, and financial sureties should 

be strengthened along with provisions for closure and cleanup costs. 
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RECOMMENDATIONS 

Under these circumstances, we make the following recommendations: 

 The moratorium1 on all new exploration and exploitation concessions 

should be formalized in law. Even though new sources of government 

revenue are urgently needed to fund investments in poverty alleviation, this 

urgency must not distract from the necessary—and time-consuming—task of 

enabling the legal and regulatory frameworks, and internal staff capacities, to 

catch up. This includes the full assessment of the direct and indirect social 

and environmental impacts that mining is likely to bring) and determining 

whether mining is the “best use” of Haiti’s already fragile lands and surface 

resources, given the short-term benefits and long-term costs? 

 The moratorium should be enforced until Haiti is able to demonstrate, at 

a minimum, significant progress toward the minimum standards for 

fiscal transparency. Although the International Monetary Fund (IMF) and 

World Bank note some limited improvements in Haiti’s fiscal management 

capacities, their own analysts, along with external analysts, recognize that 

much remains to be done.  

 At a minimum, these standards of fiscal transparency should include 

compulsory disclosure, in a publicly accessible register, of all 

payments by mining companies to the government of Haiti, as well as 

all mining exploration and exploitation licenses. These disclosures need 

to be available in both French and Haitian Creole, and steps must be taken to 

ensure local communities understand these disclosures.  

 Haitian civil society and affected communities have a critical 

“watchdog” role to play in monitoring mining activities, if they take 

place, and this role must be reinforced. The capacity of Haitian civil 

society and local communities to engage with mining issues should be 

strengthened. This strengthening includes technical trainings on issues such 

as fiscal and contract analysis and on water quality monitoring.  

 The draft mining law should be redrafted with input from civil society 

and community representatives and independent experts. The draft 

should reflect the highest possible standards for human rights, environmental 

protection, and transparency.  

                                                
1
 The current moratorium on mining licenses was introduced as a Senate Decree on February 24, 2013, in 

response to allegations that three new licenses had been issued in violation of Haiti’s Constitution. See 
Jane Regan, “Haitian Senate Calls for Halt to Mining Activities,” Inter Press Service, February 24, 2013, 
http://www.ipsnews.net/2013/02/haitian-senate-calls-for-halt-to-mining-activities/. 
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INTRODUCTION 

Haiti is the poorest country in the Western Hemisphere and has been beset by 

governance and economic problems since it became independent in 1803. The 

2010 earthquake that devastated the nation was the latest in a long history of 

hardships that have befallen Haiti. And despite billions of dollars in foreign aid in 

recent decades, the country has never been able to take off economically and 

achieve the economic growth that could help bring greater prosperity to its 

impoverished people. In this context, development of Haiti’s mining sector could 

be an opportunity to create an economic engine to drive growth and poverty 

reduction. The Haitian government appears to be eager to promote investment in 

the largely undeveloped sector. But does Haiti currently have the capacity to 

manage this complex sector effectively? This report sets out to assess that 

question from the perspectives of fiscal governance and mining legal and 

regulatory capacity. 

The report is divided into three chapters. First is an analysis, prepared by Oxfam 

America Program Advisor Scott Sellwood, of the recent history of Haiti’s fiscal 

governance and its potential implications for the country’s ability to manage 

mining revenues effectively. Chapter 2 consists of mining regulatory guidelines 

developed by Stuart Levit of the Center for Science in Public Participation 

(CSP2), an organization based in Montana that supports community participation 

in mining-related decision-making around the world. Chapter 3 is an analysis, 

also by CSP2, of Haiti’s current draft mining code, which is under review by the 

Haitian Parliament and has been prepared with assistance from the World Bank.  

The goal of the analysis contained in these chapters is to promote dialogue and 

inform the Haitian public and the country’s donor governments about the 

potential risks of mining to the country and the steps that need to be taken to 

address those risks. The report is informed by Oxfam’s 30-year history working in 

Haiti and our deep commitment to helping the Haitian people overcome poverty 

and inequality. The report also reflects Oxfam’s 15 years of global experience 

engaging on mining and development issues in Latin America, Africa, and Asia. 

That experience includes working directly with communities in mining-impacted 

areas as well as campaigning for legal and corporate reform and engaging in 

dialogue with transnational mining corporations and international financial 

institutions.  

Oxfam is not in principle opposed to mining or oil development. We believe that 

under the right conditions, these industries can contribute to poverty reduction. 

Based on our analysis, we do not believe that those conditions currently exist in 

Haiti. Development of mining in Haiti now could pose a serious risk to the human 
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rights of local communities and to the environment. It could also exacerbate the 

country’s already high levels of corruption and fiscal mismanagement.  

To address these issues, we believe it is critically important that the Haitian 

government engage in dialogue with Haitian civil society organizations about the 

best way forward on mining. Such dialogue should include discussion of 

establishing basic government capacity thresholds and mechanisms for ensuring 

transparency and effective use of mining revenues. Civil society groups should 

have a formal role in reviewing mining revenue management and should be 

provided the capacity to do so effectively. Haitian law should be brought in line 

with current global norms and best practices on transparency, community 

consent, and environmental protection. Donors should support such efforts.  

Oxfam is committed to supporting Haitian civil society in engaging in the debate 

over mining and its potential impacts and benefits to the country. Decisions about 

mining could have long-term repercussions for the country’s development 

prospects. We look forward to supporting an informed dialogue and helping the 

Haitian people and government make decisions that will ultimately serve the 

interest of broad-based poverty reduction and sustainable development in the 

country. We hope that this report is a useful contribution to that dialogue. 

 

Keith Slack 
Global Program Manager 
Oxfam America 
Washington, DC 
 
Tonny Joseph 
Governance Officer 
Oxfam Haiti 
Port-au-Prince  
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CHAPTER 1: HAITI’S READINESS 

TO MANAGE MINERAL 

RESOURCE REVENUES 

Five years after the devastating earthquake that flattened Haiti’s capital, leaving 

220,000 people dead, 300,000 injured, and 1.5 million homeless, Haiti is 

rebuilding. Yet, despite an estimated $13.5 billion in foreign assistance,2 the 

multitude of hardships that have befallen Haiti since the earthquake—damage 

caused by hurricanes Tomás and Sandy and tropical storm Isaac, followed by a 

cholera epidemic—have posed serious challenges.  

According to mainstream development indicators, Haiti remains the poorest 

country in the Americas, and one of the poorest in the world.3 More than half of 

all Haitians live on less than $1.25 per day4 and lack access to clean water 

supplies. Deforestation5 has exposed Haiti’s once-fertile coastal plains and 

hillsides—on which more than 80 percent of Haitians rely for their livelihoods6—to 

erosion. Unemployment remains high. The majority of Haitians rely on 

remittances from their families abroad to supplement their daily needs. The 

country remains one of the most unequal societies in the world: the richest 20 

percent of the population control 68 percent of all wealth.7 Only 10 percent of 

Haitians have access to the internet, and illiteracy is widespread.  

Experiences of poverty in Haiti exhibit a strong regional unevenness—with the 
highest rates of extreme poverty occurring in the predominantly rural Central, 
Grande-Anse, Artibonite, and Southeast departments, and, to a lesser extent, in 
the north.8 The most fertile land and main irrigation works are located in these 
regions, which are also subject to regular natural and human-induced disasters. 

                                                
2
 Richard Knox, “Five Years After Haiti’s Earthquake, Where Did the $13.5 Billion Go?” National Public Radio 

online, January 12, 2015, http://www.npr.org/blogs/goatsandsoda/2015/01/12/376138864/5-years-
after-haiti-s-earthquake-why-aren-t-things-better. 

3
 World Bank, Poverty and Inclusion in Haiti: Social Gains at a Timid Pace (2014), 

http://documents.worldbank.org/curated/en/2014/01/19871408/poverty-inclusion-haiti-social-gains-
timid-pace. 

4
 International Monetary Fund (IMF), Haiti Poverty Reduction Strategy Paper, IMF Country Report 14/154 

(2014), p. 11. 

5
 Bhawan Singh and Marc J. Cohen, Climate Change Resilience: The Case of Haiti, Oxfam Research Report 

(2014), www.oxfam.org/sites/www.oxfam.org/files/file_attachments/rr-climate-change-resilience-haiti-
260314-en_2.pdf. 

6
 World Bank, Poverty and Inclusion in Haiti. 

7
 IMF, Haiti Poverty Reduction Strategy Paper, p. 7. 

8
 IMF, Haiti Poverty Reduction Strategy Paper, p. 9; World Bank, Poverty and Inclusion in Haiti, p.3. 
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The majority of Haitians in these regions depend significantly on their land, water, 
and agricultural resources for their livelihoods.9 Mining exploration has focused in 
the northern Departments (Nord-Ouest, Nord, and Nord-Est). Between 34 and 36 
percent of Haitians in those Departments live in situations of extreme poverty.10  
Today mining companies have identified commercially viable reserves of gold, 
silver, and copper there.11  
 
To understand how and why Haiti has—according to mainstream development 

indicators—made little progress toward meeting the basic needs of its roughly 10 

million inhabitants, it is helpful to look at the economic hemorrhaging due to post-

independence indemnity payments to France; the political and social violence 

and disempowerment during the period of US military occupation; and the 

repression of political voice and freedoms during the 30 years of the Duvalier 

dictatorships—first under “Papa Doc” and then under his son, “Baby Doc”; as 

well as more recent efforts at liberal state building, initially under the aegis of the 

UN stabilization mission (MINUSTAH), and then under the largely peaceful 

democratic transitions after 2006. In short, Haiti’s woes are not simply the failure 

of the state or of Haitians, but are the result of an ongoing confluence of 

historical, geopolitical, and global economic forces that have weakened Haiti. 

The historically unfulfilled promises of political and economic autonomy signal the 

urgency for ensuring any future mining developments in Haiti reflect the voices 

and needs of Haitians—allowing them the political space to determine their own 

development futures. Guaranteeing Haitians the right to decide on whether 

mining occurs, the nature and extent of mining, and how mining revenues are 

spent reflects the deeper interests that Haitians have struggled for—

uninterrupted—for over two centuries. 

BACKGROUND—ASSESSING HAITI’S MINING 
REGULATORY FRAMEWORK 

Oxfam is not alone in questioning the adequacy and efficacy of the existing and 

proposed mining laws, as well as—in the case of the latter—the lack of broad, 

inclusive public ownership over the drafting process. On January 7, 2015, Haitian 

                                                
9
 World Bank, Poverty and Inclusion in Haiti. 

10
 IMF, Haiti Poverty Reduction Strategy Paper, p. 9. 

11
 Jane Regan, “Who Will Benefit from Haiti’s Gold Rush? Haitian Government Embraces US, Canadian 

Mining Firms,” Democracy Now!, May 31, 2012, www.democracynow.org/2012/5/31/who_will_benefit_ 
from_haitis_gold; see also the complaint filed by the Kolektif Jistis Min an Ayiti (the Haiti Mining Justice 
Collective) with the New York University (NYU) School of Law Global Justice Clinic (Global Justice Clinic), 
working with the NYU Center for Human Rights and Global Justice, and Accountability Counsel, to the 
World Bank Inspection Panel, January 7, 2015, pp. 8–9 (hereafter cited as Global Justice Clinic, Complaint 
to World Bank Inspection Panel), at http://www.accountabilitycounsel.org/wp-content/uploads/2014 
/07/ENG-Complaint_FINAL.pdf. 
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communities and the Kolektif Jistis Min (Haiti Mining Justice Collective) filed a 

formal complaint with the World Bank Inspection Panel.12 The complaint alleges. , 

inter alia, that the World Bank was acting in violation of its internal safeguard 

policies by brokering, through the provision of technical and financial assistance, 

the drafting of the new national mining law for Haiti. The World Bank’s 

environmental and social safeguards are designed to protect people’s rights to 

environmental protection, to information, and to freedom of expression. The 

complaint notes that these rights are also protected under the 1987 Haitian 

Constitution13—although there is little evidence of the existence of political will to 

actually enforce these rights.  

In short, the substance of the complaint can be summarized as follows: that the 

Haitian populace has been left out of the World Bank-funded efforts by the 

Haitian government to draft new mining legislation intended to attract foreign 

investors to exploit Haiti’s gold and other minerals. Complainants contend that 

the Bank has failed to follow its own social and environmental safeguard policies 

or ensure that the new legal framework adheres to international best practices. 

They fear that allowing the mineral sector to develop without much-needed 

human rights and environmental protections and without public consultation 

could harm rather than help Haiti.  

In addition, the draft law fails to meet the minimum standards necessary to give 

confidence that the environmental and social rights of Haitians will be protected. 

Key environmental and social risks of mining relate to the forced relocation of 

communities, including the compulsory acquisition of land without safeguards, 

loss of agriculture lands, and loss of water resources. 

These are serious allegations.14 Chapter 3 of this document examines the draft 

mining law in detail.  It highlights specific deficiencies in the law that must be 

addressed.  Chapter 2 provides a guideline to assist Haitian civil society as they 

assess future drafts of the mining law.  

Even if the Haitian government is able to address the concerns raised, the 

government must also demonstrate it has the institutional and regulatory 

capacities to adequately manage the fiscal revenues generated through the 

operation of industrial metal mining for pro-poor development priorities. The 

secrecy surrounding the drafting of the new mining law present worrying signals 

                                                
12

 The complaint and supporting documents are publicly available on the Accountability Counsel website: 
http://www.accountabilitycounsel.org/communities/current-cases/haiti-gold-mining-activities-and-
sector-reforms/haiti-documents/. 

13
 Constitution of the Republic of Haiti, Articles 253, 40, and 28. 

14
 On February 6, 2015 the Inspection Panel determined that the World Bank’s safeguard policies did not 

apply to the nature of the technical assistance provided by the World Bank to the government of Haiti. A 
copy of the letter of determination is available at http://www.accountabilitycounsel.org/wp-
content/uploads/2012/05/Notice-of-Non-RegistrationEnglish.pdf. 
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that transparency and accountability over Haiti’s mineral resources are not 

priorities for the mining companies, the government of Haiti, or international 

financial institutions serious about supporting Haiti’s development aspirations. 

Recent examples, such as the creation of the Caracol Industrial Park15 and the 

tourist development plan on Ile-à-Vache,16 both supported by foreign 

investments, suggest that large-scale infrastructure projects still fail to include the 

voices and needs of the majority of Haitians. Allegations of violent repression of 

community activists who are demanding their voices be heard in decisions about 

the proposed development of Ile-à-Vache17 worsen this already bleak outlook.  

The International Monetary Fund (IMF) cautions that for countries dependent 

upon natural resource extraction for government and export revenues, political-

economic inequalities and institutional deficiencies hamper how much of the 

anticipated mining revenue windfall is effectively collected and invested in pro-

poor programs and infrastructures.18 Haiti is not formally classified as a “resource 

dependent low-income country.” However, it shares similar political, 

socioeconomic, and development challenges as those countries that are. 

The current state of political turmoil, in the context of historically unfulfilled 

promises of political and socioeconomic autonomy, poses serious obstacles for 

the Haitian government if it is to effectively manage mining revenues. This 

political turmoil has a long, complex history. The contemporary period—roughly 

following the 2010 earthquake—is marked by the increasingly contentious 

relationship between President Michel Joseph Martelly and parliamentary 

authorities. From 2011, these frictions contributed to series of political impasses 

and uncertainties owing to the inability to agree a timetable for the holding of 

parliamentary and municipal elections. In part, this led the World Bank, in 2012, 

to offer a scathing assessment of Haiti’s political stability:  

“Haiti’s history of political instability has weakened its institutions and 

governance mechanisms, contributing to fiscal, regulatory and planning 

constraints. The January 2010 earthquake further deepened the existing 

                                                
15

 See for example, Jonathan M. Katz, “A Glittering Industrial Park in Haiti Falls Short,” Al Jazeera America, 
September 10, 2013, http://america.aljazeera.com/articles/2013/9/10/a-glittering-
industrialparkfallsshortinhaiti.html; “The Case of Caracol,” Haiti Grassroots Watch website, 2011, 
http://haitigrassrootswatch.squarespace.com/11_6_eng; and Marie Clarke, “Too Quick to Dismiss 
Criticism of Haiti’s Caracol Industrial Park,” The World Post website, January 16, 2015, 
http://www.huffingtonpost.com/marie-clarke-brill/too-quick-to-dismiss-crit_b_6481932.html. 

16
 Hsu and Aristil, “Haiti: Tourism Development on Ile-à-Vache Island.” 

17
 Hsu and Aristil, “Haiti: Tourism Development on Ile-à-Vache Island.” 

18
 IMF, Haiti Poverty Reduction Strategy Paper—Progress Report, IMF Country Report No.12/75 (2012), p. 

14 
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governance challenges by severely diminishing already weak government 

capacity.”19 

The resignation of Haiti’s prime minister in December 2014 has worsened these 

political dynamics and the governance challenges Haiti faces. Shortly following 

the prime minister’s resignation, Haiti’s Parliament was dissolved. Despite the 

president’s assurance on January 17, 2015, that general elections would be held 

“within a year”20—the dismissal of Parliament creates an interim political space 

whereby the executive branch can rule by decree. While the new executive 

branch includes opposition leaders Parliament is unlikely to convene again 

before 2016.21 Such a situation signals the persistence of the political instability 

identified by the World Bank in 2012. Along with other civil society organizations 

in Haiti and internationally, Oxfam is deeply troubled that the decree power will 

be used to fast-track the entry into force of a new national mining law, paving the 

way for mining to start—without any of the safeguards that can help avoid the 

corrosive and corrupting effects of mining “windfalls.” 

Importantly, it is not only external analysts who identify the broader governance 

challenges Haiti faces. According to the complaint filed with the World Bank 

Inspection Panel, the government of Haiti has acknowledged, in meetings with 

the complainants, its own institutional limitations to manage mining and enforce 

its own laws: “The head of the Office of Energy and Mines has repeatedly 

admitted that the office does not have the needed expertise or resources to 

adequately monitor company activities, even at this early stage of the 

development of the industry.”22 

Further to this, several external evaluations recognize a widespread lack of trust 

in Haiti’s judiciary.23 Contributing to this lack of trust are allegations of corruption 

and lack of independence in the judiciary, as well as procedural deficiencies in 

the appointment of judges. Independent judicial oversight of government 

responsibilities and private sector activities—with explicit mechanisms for public 

participation in this oversight—is fundamental to good governance in any sector, 

and especially in mining, whether in Haiti or elsewhere.  

                                                
19

 World Bank, Haiti—Additional Financing for the Infrastructure and Institutions Emergency Recovery 
Project, Project Paper 71882 (2012), p. 10. 

20
 “Haiti’s President Promises New Government Within 48 Hours,” Euronews website, January 17, 2015, 

http://www.euronews.com/2015/01/17/haiti-s-president-promises-new-government-within-48-hours/. 

21
 International Monetary Fund (IMF), Haiti: Staff Report for the Article IV Consultation and Request for a 

Three-Year Arrangement Under the Extended Credit Facility, IMF Country Report 15/157 (2015), p. 5. 

22
 Global Justice Clinic, Complaint to World Bank Inspection Panel, pp. 8–9.  

23
 Susana Carrillo, Assessing Governance and Strengthening Capacity in Haiti, World Bank Institute (2007), 

available via the World Bank Group’s Open Knowledge Repository, 
https://openknowledge.worldbank.org/handle/10986/9544. 



 

15    

PURPOSE OF THIS ANALYSIS 

Resource revenue transparency and accountability are key considerations for 

Haitians as they publicly debate the extent to which industrial mining is to be 

integrated into Haiti’s socioeconomic activities and national development 

planning. Mineral resources are finite. Once they are extracted, transformed into 

commodities, and exported, their direct benefits for Haiti will end. Haiti must 

ensure that short-term financial benefits from mining are managed wisely at the 

outset and invested in infrastructures to support gains in social and 

environmental health—investments that are sustainable when the money runs 

out and that are equally shared by all Haitians. Given that agriculture remains a 

key economic and social activity through which Haitians secure access to a 

livelihood, a key element of the current public debate is whether mining should 

proceed at all.  

While the question of Haiti’s public fiscal capacities is the subject of this chapter, 

we emphasize that Oxfam’s rights-based approach is to ensure communities 

affected by mining development are active participants in deciding whether or not 

to extract, and that mining laws guarantee the protection of Haitians social and 

environmental rights.  

The analysis in this chapter builds upon Oxfam’s 15 years of experience and 

asks: 

 Does Haiti have the right institutions, transparent policies, and mechanisms 

for active citizen participation to ensure mining revenues contribute to poverty 

alleviation? 

 What changes need to be made to the institutional, legal, and regulatory 

system governing mining revenue management? Reforms to Haiti’s public 

fiscal management system need to be in place before mineral exploitation 

permits are granted. Examples from elsewhere in the world demonstrate that 

stabilization clauses often lock in historical deficiencies and limit the impact of 

institutional reforms. 

 Can Haiti control the pace of development? Commercial imperatives cannot 

be allowed to outpace the capacity of the government and civil society. 

There is an urgent need to assess the capacities of the Haitian government to 

manage resource revenues and, where areas for improvement are identified, 

design, sequence, and implement context-specific reform and capacity 

development initiatives. 
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METHODOLOGY 

This analysis draws on secondary documents. Specific reliance is placed on 
research produced by the World Bank, IMF, and the US Department of State. 
The justifications for adopting this methodology are threefold. 

 First, recognizing the historical and geographical specificity of Haiti’s mining 

sector, drawing on World Bank and IMF data allows for a measure of 

comparative analysis across countries with similar socioeconomic and 

political characteristics. 

 Second, the World Bank and IMF are important international financial 

institutions shaping the political-economic conditions under which Haiti’s 

mining resources are defined, negotiated, and mobilized through extraction. 

So too is the US Department of State, with the US as the single-largest aid 

donor to Haiti.24  

 Third, the data is made available pursuant to the technical and financial 

support provided to Haiti under the World Bank’s Extractive Industry 

Technical Assistance Facility (EI-TAF) and its Infrastructure and Institutions 

Emergency Recovery Project (IIERP) grants—which include objectives to 

strengthen Haiti’s public sector institutions and rule of law, and to reduce 

corruption. These objectives are directly relevant to assessing Haiti’s 

readiness to manage mining for poverty alleviation.  

Additional research will strengthen this analysis. Fieldwork and targeted 

interviews (or focus groups) with government staff at relevant ministries (e.g., the 

Bureau of Mining and Energy [BME] and the Ministry of Economy and Finance 

[MEF]), officials at mining companies operating in Haiti, World Bank and IMF staff 

working in Haiti, civil society groups, representatives of affected communities, 

academics, and journalists would allow these preliminary findings to be tested 

and refined.  

STRUCTURE OF THIS ANALYSIS 

The remainder of this chapter analyzing Haiti’s readiness to manage mineral 

resource revenues is structured in three parts. We begin by describing the 

historical development of Haiti’s mineral resources. Specific focus is placed on 

the past five years, during which time three mining companies—two registered in 

the United States and one in Canada—have been granted exploration permits 

over extensive areas of Haiti’s north and northeast.  
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Next, we examine the importance of transparency and accountability in relation 

to the management of public fiscal resources as a precondition for managing the 

potential large public revenues that large-scale metal mining can produce. 

Ensuring that appropriate fiscal policies, institutional capacities, and effective 

mechanisms for public participation and oversight in the management of 

government revenues are in place prior to the development of mineral resources 

is critical for any government seeking to transform its minerals into financial 

revenues and use them for the purpose of ecologically sustainable development. 

We conclude this discussion by identifying five key public fiscal management 

capacities against which Haiti’s readiness to managing mineral revenues are 

assessed.  

We then set out our preliminary assessment of the extent to which these five key 

public fiscal capacities are present (or not) in Haiti.  

We conclude with a set of recommendations for the government of Haiti, mining 

companies operating in Haiti, and civil society actors.  

“DISCOVERING” HAITI’S GOLD, SILVER, AND 
COPPER 

Haiti’s geography has always featured in the shifting political struggles to control 

its economic wealth. French slavers and plantation owners exploited the island’s 

position at an intersection of colonial sea-transport routes, profiting first from the 

east-west trade wind that enabled the ready supply of West African slave labor 

for the sugar plantations, while northern sea routes provided access to European 

markets for Haiti’s agricultural commodities. Haiti’s proximity to the US during the 

United States’ expansionism of the early 20th century provided the political 

justification for the US occupation of Haiti from 1913 to 1932. The island’s 

precarious nesting atop the boundary of two large tectonic plates—the North 

American plate to the north, and the Caribbean plate to the south—expose Haiti 

to the risks of tectonic instability along the Enriquilla-Plantain Garden Fault. It 

was this instability that was responsible for the 7.0-magnitude earthquake that 

struck on January 12, 2010. The 2010 earthquake literally (and figuratively) 

destroyed years of institutional building, while paving the way for the surge in 

foreign aid that exacerbated Haiti’s aid dependency. 

With the “discovery” of Haiti’s gold, silver, and copper, Haiti’s geography is again 

implicated in struggles to control its economic wealth. Unlike the situation in the 

Dominican Republic, which has similar geological and mineralization 

characteristics and a developed mining industry, Haiti’s industrial mining has 

historically been limited. From the 1960s to the early 1980s, bauxite mining 

occurred in the southern peninsula of the country. The Miragoâne mine, the 
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principal mine in this period, produced 500,000 tons of bauxite a year until 

declining ore quality, increased production costs, and oversupply in the market 

forced the mine to close in 1983.25 At the time, bauxite was Haiti’s second-largest 

export commodity—yet it delivered few benefits for local communities, employing 

less than 1 percent of the labor force and contributing less than 1 percent to 

Haiti’s GDP.26 Where it occurred, rehabilitation of land was limited—and 

communities in those areas today claim that the land is less fertile than it was 

prior to mining.27 

Today Haiti’s subsoil minerals are politically visible once more.28 The Haitian 

government first announced the presence of gold and copper reserves in the 

north in 1985.29 However, exploration proceeded slowly. Over the past five years, 

exploration has accelerated with mining companies exploring an area roughly 

2,400 hectares in Haiti’s northeast, roughly 8 percent of the country (Map 1).30 

Exploratory drilling has started in the North, Northwest, Northeast, Artibonite, and 

Center departments. Roughly $30 million has been invested since current 

exploration activities commenced.31 
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Map 1: Departments of Haiti 

 

Source: From MapOpenSource, www.mapsopensource.com. 

Three mining companies are exploring this area.. US-based Newmont, working 

through a joint venture with Eurasian Minerals, holds 27 exploration permits, 

covering 177,000 square kilometers.32 Eurasian Minerals, a Canadian junior 

mining company, has received a $10.5 million equity investment from the 

International Finance Corporation (IFC), the private sector arm of the World 

Bank.33 Majescor Resources, also a Canadian junior mining company, holds 

exploration permits in Haiti’s northeast, through a stake in SIMACT Alliance 

Copper Gold Inc. Majescor holds a 10 percent share in SIMACT, with an option 

to purchase the remaining 90 percent.34 SIMACT, in turn, holds a 66.4 percent 

stake in the Haitian affiliate mining company Société Minière du Nord-Est SA 
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(SOMINE). The SOMINE exploration area covers 5,000 hectares.35 Finally, US-

based VCS Mining36 holds interests in the Morne Bossa project, which covers 

2,500 hectares, and L’Asile South project, which covers 10,000 hectares. 

Exploration activities by these companies suggest gold, copper, and silver 

resources worth up to $20 billion in recoverable value.37 At first blush, this figure 

sounds impressive—especially for a government currently relying on international 

aid for more than 60 percent of it national budget and, despite such assistance, 

still struggling to meet the basic needs of its current and future generations. The 

new visibility surrounding Haiti’s subsoil minerals offers significant possibilities for 

increased government revenues—but it also raises people’s expectations of 

increased investment in poverty alleviation. 

However, hidden behind this promising façade of quick and easy money remain 

unanswered questions. Importantly, if the anticipated valuation of the mineral 

resources is accurate, it is unclear how much—year to year—Haiti’s government 

can realistically expect to receive in mining-related revenues. The timing and 

magnitude of resource revenues are determined by a complex interplay of 

production cost estimates, production outputs, and prices, as well as the fiscal 

terms (royalties, taxation, and subsidies) governing commercial mining activities.  

Without clear and enforceable rules, and mechanisms for public oversight, fiscal 

terms are likely to be negotiated, behind closed doors, one project at a time. In 

the context of significant pressure on the government to secure new revenue 

sources,38 the risk is that fiscal terms will be agreed quickly and without public 

scrutiny, leading to terms overly beneficial to companies. Although Haitians have 

the right to know, realistically, the timing and magnitude of mineral resource 

revenues—so that they can participate in public debates on how those revenues 

are to be spent—clarity on standard fiscal terms benefits all actors: it strengthens 

the otherwise uneven negotiation position between the government of Haiti and 

mining companies, and it provides the necessary business certainty for 

companies and investors.  

In response to the newly proclaimed importance of mining for Haiti, starting in 

2012 the World Bank has provided technical and financial assistance to the 

Haitian government for the purposes of reforming its existing mining legal and 

regulatory framework. These services have been provided under the Extractive 
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Industries Technical Advisory Facility (EI-TAF). According to the 2012 EI-TAF 

annual report, $500,000 in support was provided to Haiti to “update the legal and 

regulatory framework for mining, build capacity for policy and negotiation of 

mining agreements, and provide transaction advice during negotiation of mining 

conventions.”39  

The World Bank’s Sustainable Energy, Oil, Gas, and Mining Unit is responsible 

for administering the EI-TAF grant. This process, specifically relating to the 

drafting of the new mining law, has been called into question by the recent 

complaint filed with the World Bank Inspection Panel. Although the Panel has 

dismissed the claim on technical grounds, a a full environmental assessment of 

the proposed overarching policy and regulatory framework and not simply of a 

specific extractive industry project remains necessary. Such an assessment, 

along with an assessment of how much farmland will be lost to mining and what 

is the net livelihoods gain or loss, is also needed.  

More relevant to the current analysis of Haiti’s readiness to manage the potential 

flows of resource revenues are the activities (and their effects) funded under the 

World Bank’s Infrastructure and Institutions Emergency Recovery Project (IIERP) 

grants, and the IMF’s Extended Credit Facility.40 

The first IIERP grant41 was approved in 2010 by the World Bank to support Haiti’s 

2010 post-earthquake reconstruction. It is administered by Haiti’s Ministry of 

Economy and Finance (the Ministère de l'Economie et des Finances, or MEF) 

and the Ministry of Public Works, Transport and Communications (the Ministère 

des Travaux Publics, Transports et Communications, or MTPTC). Initially a grant 

for $65 million was approved. Additional financing of $35 million was sought and 

approved in 2012, extending the IIERP period to June 30, 2016, and bringing the 

total grant to $100 million. The additional financing (AF-IIERP) approved in 

September 2012 supports technical assistance activities to, inter alia, “improve 

efficiency and transparency in public resource use and strengthen Haiti's public 

sector management systems to improve overall governance and 

anticorruption.”42 Of this total grant, the approval documents identify sectoral 

spending of 6 percent for public administration relating to energy and mining and 
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thematic spending of 25 percent for strengthening institutional capacities on 

public expenditure, financial management, and procurement.  

Specifically, in relation to strengthening Haiti’s institutional capacities on public 

financial management, component 1 of the AF-IIERP43 provides for financial and 

technical support to: 

 Carry out activities to assist in fully re-establishing, including through 

relocation or physical structure rehabilitation, and thereafter operationalizing 

through, inter alia, provision of goods, equipment, and technical assistance 

key institutions of Haiti; 

 Strengthen accountability and efficiency of Haiti through strengthening of 

public financial management systems, including, inter alia, the following: 

budget preparation, execution, monitoring and control; revenue mobilization 

capacity; public accounting; and supporting internal and external auditing of 

government expenditures; 

 Strengthen transparency and participation capacity, including, inter alia, 

access to information and support for the activities of anticorruption agency 

Unité de Lutte Contre la Corruption (ULCC); 

 Reinforce equity and responsibility, including, inter alia, supporting the 

modernization of the recipients’ procurement systems and administrative 

processes; and 

 Strengthen the governance and institutional capacity of Haiti to carry out 

studies or training activities in areas such as public investment, minerals 

extraction, energy, and commerce. 

Between 2006 and 2014 the IMF supported two fiscal policy reform programs in 

Haiti.44  A third program was approved in May 2015.  In broad terms these 

programs have focused on maintaining macroeconomic stability, post-earthquake 

rebuilding, and supporting poverty reduction goals.  In 2014, despite improved 

macroeconomic stability (with Haiti demonstrating four consecutive years of GDP 

growth) and some positive progress towards meeting its MDGs, the IMF 

recognized few gains made in terms of governance generally.45  Ongoing 

weaknesses in Haiti’s public fiscal management systems, tax administration 
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(collection and auditing) systems, and budget transparency were identified as 

priority areas for IMF support in the coming three years.46 

It is against this backdrop of significant international financial assistance to 

strengthen Haiti’s public fiscal management system that our analysis fits. 

Ensuring that appropriate fiscal policies, institutional capacities, and effective 

mechanisms for public participation and oversight in the management of 

government revenues are in place prior to the development of mineral resources 

is critical for any government seeking to transform its minerals into financial 

revenues and use them for the purpose of sustainable development. With 

significant legal and policy reforms in the wind—including a new tax code and 

new mining code47—inclusive dialogue on these issues is urgently needed. 

WHY TRANSPARENCY AND ACCOUNTABILITY 
MATTER IN THE MANAGEMENT OF MINERAL 
RESOURCE REVENUES 

Resource revenue transparency and accountability are key considerations for 

Haitians as they publicly debate the extent to which industrial mining is to be 

integrated into Haiti’s socioeconomic activities and national development 

planning. Mineral resources are finite; once they are extracted, transformed into 

commodities, and exported, their direct benefits for Haiti will end. Assuming the 

social and environmental impacts of mining can be adequately minimized, Haiti 

must also ensure that any short-term financial benefits from mining are, from the 

outset, managed wisely and invested in infrastructures to support gains in social 

and environmental health—investments that are sustainable when the money 

runs out and that are equally shared by all Haitians.  

There are reasons to be concerned about the Haitian government’s human, 

technical, physical, and financial resources to adequately monitor mining 

activities,48 including mining revenues. In 2012, the World Bank noted that at an 

institutional level, “the lack of transparency and inefficiency in the public sector, 

including service delivery,” has “undermined the credibility of the State leading to 

a deep-seated lack of trust in Government.”49 Although initiatives linked to the 
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AF-IIERP are directed at transforming these weaknesses, they do not expressly 

address the specific challenges posed by mineral resource rent “windfalls.” 

Drawing on Oxfam’s extensive experience advocating to improve transparency 

and accountability in the management of mining, oil, and gas revenues, we 

identify five key performance criteria of public fiscal management that—if each is 

in place prior to granting of significant mineral exploitation contracts—increase 

the likelihood that mining revenues will be collected, audited, and invested to 

meet the basic needs of current and future generations. The five performance 

criteria follow:  

 Institutional capacities to ensure Haiti receives a fair share of mining 

revenues, including capacities to (1) negotiate fair mining contracts and fiscal 

terms; (2) collect mine revenues (royalties and taxes), and (3) audit payments 

from mining companies. 

 Institutional capacities to ensure mining revenues are invested in long-

term poverty-alleviation strategies, including capacities to (1) audit 

government expenditures, (2) manage spending of government revenues 

(absorptive capacity), and (3) mitigate commodity price volatility. 

 Policies requiring the full and prior public disclosure of fiscal terms 

governing the payment and spending of mineral resource revenues, 

including disclosing (1) national budget documentation (such as receipts and 

expenditures by government, including those to state-owned enterprises and 

private companies), (2) government-issued mining contracts and licenses 

(including “statements of reasons” based on competitive bidding and mining 

concession allocation decision criteria set out in national law), and (3) 

independently verified audits of government accounts. 

 Mechanisms for active citizenship, including (1) right to Information laws, 

(2) fiscal responsibility laws, (3) open budgeting practices, and (4) accessible 

mechanisms for public participation in decision-making (including legislative 

mechanisms granting open standing to third parties to seek 

judicial/administrative review of government decisions and/or institute 

enforcement proceedings for alleged violations of Haitian laws).  

 Mechanisms to reduce the risks of corruption, including (1) the 

implementation of national anticorruption legislation, (2) adequate financial 

and human resourcing of the ULCC, and (3) access to meaningful research 

and analysis on the level and incidence of corruption. 
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HAITI’S READINESS TO MANAGE MINERAL 
RESOURCE REVENUES 

In the following discussion we provide a preliminary assessment of Haiti’s public 

fiscal management system in terms of the five key performance criteria identified 

above. We approach the identification of these criteria following the mining value 

chain: from the negotiation of mining contracts and the effects of all the fiscal 

terms governing mining activities, to the collection and auditing of mining-related 

revenues (both payments by companies and payments to government), to the 

establishing of government spending priorities, to mechanisms for citizen oversight.  

Institutional capacities to ensure a fair share of mining-related 

revenues 

In terms of the effective management of mineral resource revenues, the most 

significant question for Haiti is how much—year to year—the government can 

realistically expect to receive in mining-related revenues. The timing and 

magnitude of resource revenues is determined by a complex interplay of 

production cost estimates, production outputs and prices, and the fiscal terms 

(royalties, taxation, and subsidies) governing commercial mining activities. It is 

important to note also that the actual revenuesmay well be less than forecast 

owing to a range of factors including the fiscal terms of any individual mining 

exploitation agreements, Haiti’s tax laws, corporate tax minimization strategies, 

and commodity price fluctuations. These revenues may not actually offset the 

social and environmental impacts of large-scale metal mining.  

At the outset, the first challenge for the government of Haiti is to negotiate for 

mining contract and fiscal terms that will ensure, within reason, clear, certain, and 

predictable revenue returns for the government, while balancing the 

environmental and social impacts of these projects. More often than not, mining 

companies are in a disproportionately powerful negotiating position. Given the 

historical fragility of the Haitian state and the external (and internal) pressures 

being placed on it to broaden its revenue base, institutional capacities must be 

strengthened to ensure that mining contracts are negotiated fairly and that 

private interest groups are not able to exert undue influence on government 

policy and administrative actions, successfully circumventing public interest 

outcomes.50 According to one report, Newmont and Eurasian have been lobbying 

the government of Haiti hard for “extensive tax breaks unprecedented in any 

global mining operation.”51 Such lobbying raises the question of how 

administrative responsibilities within the government are delineated; there must 
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be clear administrative and decision-making divisions between ministries 

authorizing mining activities (e.g., the BME,52 MTPTC, MEF,53 and MDE54). 

Another potential source of regulatory capture is expressed through the inability 

and, arguably, the unwillingness of government agencies to collect revenues 

owed to it. In 2007, the World Bank identified that Haiti’s revenue collection 

needed to be strengthened.55 At the time, the World Bank found that “corporate 

income tax … accounts for only 0.85% of GDP as compared with a regional 

average of 2%, due to numerous exemptions and, presumably, tax evasion.”56 

Between 2008 and 2011, the IMF recognized some improvements in revenue 

collection by the Haitian government. Despite these improvements, “revenue 

mobilization is still low, largely based on custom duties, with high inefficiencies in 

the collection of income revenue.”57 The IMF analysis found that Haiti’s “revenue 

to GDP” rose from 10.7 percent to 13.1 percent in this period. Yet it remains low 

relative to international standards.58 The IMF identified two areas for reform: (1) 

Haiti’s current income tax system, which burdens middle incomes, could seek to 

capture resources from higher incomes (history, however, suggests this reform is 

unlikely given the concentration of political and economic power in Haiti’s wealthy 

elites),59 and (2) steps could be taken to reduce tax exemptions—exemptions 

that accounted for 4 percent of GDP—contained in the Investment Code of 2002, 

which provides for five- to 10-year exemptions from corporate income tax for 

specific industries, and in a 2002 tax law, which provides for tax exemptions in 

free trade zones.60 

There are clear warning signs that revenue collection by the Haitian government 

is low, with the bulk of government tax-related revenue coming from international 

transactions, value-added tax (VAT), and customs duties.61 This history of low 
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revenue collection raises doubts about the extent to which the government would 

be able and willing to effectively collect revenues from large-scale industrial 

mining activities. 

Strengthening the formal tax regime alone is insufficient. The Haitian government 

must have the capacities and political will to collect and audit corporate financial 

reporting. These audits must be publicly available—to increase citizen oversight 

and to enable independent verification as a safeguard to ensure actual 

compliance. In 2007, the World Bank identified a series of related limitations in 

Haiti’s statutory framework concerning corporate accountability that raise serious 

concerns about the government’s capacity to take these actions.62 Relevant to 

the purposes of this analysis of Haiti’s nascent mining sector, this World Bank 

assessment found: 

 First, that the statutory framework around corporate auditing is incomplete 

and not enforced; 

 Second, that Haiti’s national accounting standards were outdated and are 

largely not followed; 

 Third, that the low level of financial transparency in the private sector was 

due, in part, to the absence of mechanisms to monitor accounting and ensure 

compliance with even the bare minimum of accounting obligations; and 

 Fourth, that the low level of financial transparency was due, in part, to 

limitations in the capacities of the professional body that represents Haitian 

accountants and auditors. 

Evidence to demonstrate gains made to address these limitations was not found. 

Institutional capacities to invest mining revenues in poverty-

alleviation initiatives  

In 2008, an evaluation by the World Bank of Haiti’s broad budgetary framework 

revealed significant limitations that were hampering the Haitian government’s 

capacities to deliver investments in social development.  

First, despite Haiti’s budget being publicly available, national budget 

documentation, specifically on receipts and expenditures by the government, 

including those to state-owned enterprises, were incomplete. Second, the World 

Bank identified that Haiti’s budget structure provides significant discretionary 

spending power to the “executive branch,” with roughly 70 percent of the budget 

allocated to the central government, and the remaining 30 percent distributed to 
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the 10 regional departments.63 In effect, regional departments have neither 

administrative nor fiscal autonomy; all decisions are directed by the executive. 

Further, the World Bank found that internal and external oversight of the budget 

is not effective, because the budget review acts and annual audit reports are not 

subject to parliamentary oversight.64 This last shortcoming is critical: without 

formal mechanisms for citizen oversight, key political spaces for Haitians to hold 

government agencies accountable are closed off. With Parliament currently 

dissolved, even the pretense of parliamentary oversight is gone. 

Since the 2008 report, the World Bank suggests—optimistically—that gains have 

been made in relation to budget preparation, execution, and control.65 The project 

approval documents for the additional financing for the IIERP grant identifies 

these gains: 

 First, the Ministry of Economy and Finance has adopted a manual with clear 

and transparent guidelines for budget preparation; 

 Second, the government has reduced the use of “special accounts” that 

previously conferred significant discretionary powers on the executive in 

terms of budget allocations; 

 Third, the Haitian treasury is now submitting accounts to the Court of 

Accounts within the timeframes specified in law, and the Court of Accounts 

has successfully reduced the backlog of government audits (although the 

backlog is still significant). 

Despite these gains, progress in relation to broader transparency and 

accountability mechanisms over the budget process appears to be slow. Since 

the AF-IIERP was approved in 2012, there has been no publicly documented 

evidence of progress. In parallel, there is evidence that the gains referred to may 

be overstated. The Public Expenditure and Financial Accountability (PEFA) 

Program assessment of Haiti’s public financial management system, for 

example, presents an extremely bleak picture.66 On key indicators relating to 

public disclosures, tax collection, access to information, and budget oversight, 

the 2012 PEFA assessment for Haiti concluded, based on a grading system of A 

(good) to D (poor): 
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 Public access to key fiscal information (PI-10) was graded a D.    

 The Haitian government’s effectiveness in collecting of tax payments (PI-15) 

was graded a D+. 

 The predictability in the availability of funds for the commitment of 

expenditures (PI-16) was graded a D+. 

 Transparency, competition and complaints mechanisms in procurement (PI-

19) was graded a D+. 

 The Haitian government’s effectiveness in internal audits (PI-21) was graded 

a D. 

 Legislative scrutiny of the annual budget law (PI-27) was graded a C. 

 Legislative scrutiny of external audit reports (PI-28) was graded a D. 

Addressing these shortcomings is not technically difficult—but it does require 

political will and leadership.  

A second area of concern relates to how effectively the government of Haiti can 

spend revenues for the purposes of investing in long-term, broad-based, and 

inclusive social development initiatives like education, health, and small-scale 

agriculture. The term “absorptive capacity” refers to a government’s capacity to 

spend new budget allocations. This capacity can relate to both (1) the inability to 

spend, and (2) the failure to spend effectively (including spending too quickly). In 

Haiti, there is strong evidence that this absorptive capacity is limited. The World 

Bank evaluation in 2008 concluded that in the three years up to 2008, 

government spending was slow, partly because of lack of cash flow planning and 

monitoring, and partly because of poor budget planning at central and sectorial 

levels.67 Further, while allocations of public expenditure and their execution in 

priority sectors were broadly in line with the government of Haiti’s development 

priorities, execution of spending has been slow, and the actual contribution of 

GDP to key priority sectors like health, agriculture, and education was well below 

comparable countries. Allocations to these sectors have been substituted by aid 

flows. 

This situation remains largely unchanged despite the significant investments in 

technical assistance since 2010. A recent evaluation by the IMF concluded: 

“Spending in education and health is respectively at 2.1 and 1.4 percent of GDP, 

against 3.8 and 3.4 percent on average for the other countries of the region.”68 

Health spending has actually declined “since 1997, going from 2.5 percent of 
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GDP in 1997 to 1.4 percent in 2009” (a gap that has largely been picked up by 

the nongovernmental organization [NGO] sector). As Oxfam has argued, Haiti’s 

agriculture, in particular, has suffered from decades of crisis and institutional 

neglect: “the plans and programs of the Haitian government and the international 

community have proven insufficient to revitalize the sector and improve 

conditions for small-scale farmers, and have failed to recognize the important 

roles of women in agriculture.”69 

Lastly, international mineral commodity prices are inherently volatile. Over the 

past decade, high commodity prices have revealed weaknesses in public fiscal 

management systems in countries heavily reliant on mineral and hydrocarbon 

exports. High commodity prices tended to translate into direct benefits for 

operators. Many governments were left (legitimately) exposed to citizen anger 

when these governments were unable to deliver the promised investments. 

Measures to address the variability in government share due to commodity price 

fluctuations need to be put in place before exploration licenses are granted. 

Decisions on how to save surplus government revenues during “boom years” 

also need to be made early. Surplus revenues can help offset reductions in 

government revenue during commodity price slumps. Subjecting these key 

decisions to public scrutiny is necessary to ensure the mining fiscal regime 

reflects the needs and aspirations of all Haitians.  

Policies requiring the full and prior public disclosure of fiscal terms 

governing the payment and spending of mineral resource revenues 

Article 40 of Haiti’s 1987 Constitution recognizes a broad right to information for 

all Haitians. Despite this article, there is no law granting Haitians a general right 

to access information held by the government.70 Given that the 1976 mining law 

does not require public disclosure of mining licenses, there are no legal 

mechanisms available for Haitians to request access to mining contracts and 

licenses, or to access the fiscal terms governing mining revenues. Regarding the 

national laws of the three mining companies currently operating in Haiti, Canada 

has recently passed legislation that requires companies listed on the Toronto 

Stock Exchange to disclose payment information; US regulations are still being 

drafted. In these circumstances, it is unlikely that information regarding how 

much is paid to Haiti for the purposes of facilitating extractive activities will be 

required to be disclosed for several years.  

Haitian law needs to recognize the importance of making this information 

available early—in both French and Haitian Creole—along with formal 
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statements justifying licensing decisions based on bidding and concession 

allocation decision criteria set out in national law. It is important to reiterate that 

only 10 percent of Haitians have access to the internet, and illiteracy rates are 

extremely high.71 These factors heighten the need for context-specific initiatives 

to be developed that will ensure all Haitians have meaningful access to, and 

understanding of, the implications of mining and associated revenue flows. 

At a more general level, a recent fiscal transparency evaluation by the US 

Department of State concluded that Haiti (1) has not met the minimum 

requirements for fiscal transparency and (2) has not made significant progress 

toward meeting the minimum standards.72 The minimum standards are those set 

out in section 7031(b) of the Department of State, Foreign Operations, and 

Related Programs Appropriations Act, 2014 (Division K, Public Law 113–76), and 

include: 

 Compliance with internationally accepted accounting practices; 

 Public disclosure of national budget documentation, including receipts and 

expenditures by government, including those to government-owned 

corporations/state-owned enterprises; 

 Public disclosure of government contracts and licenses (bidding and 

concession allocation decision criteria); and 

 Evidence of a functioning, independent audit and assessment institution. 

Reporting under this act is new. The purpose behind doing so is to ensure that 

governments receiving US assistance use the grants they receive appropriately, 

while opening dialogue with recipient governments (and, we would add, the 

public broadly) and incentivizing ways to improve recipient governments’ fiscal 

performance to support greater macroeconomic stability and better development 

outcomes.73 In the case of Haiti, the 2014 Department of State evaluation 

concluded: 

Although Haiti’s budget is publicly available, the country’s process for granting 

natural resource contracts lacks transparency and information on natural 

resource contracts is not published. Haiti’s budget process does not consistently 

follow the country’s established timetables and does not include earnings from 

significant state-owned enterprises.74 
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Mechanisms for active citizenship 

Haiti has few institutional or practical mechanisms to promote active public 

participation in decisions—both generally and regarding the extraction of Haiti’s 

natural resources. 

 First, Haiti does not have a freedom of information law. In 2007, a World 

Bank report on governance and capacity in Haiti75 suggested the existence of 

a draft access to information law. However, the status of that draft law is 

unknown. Oxfam recognizes that freedom of information laws can—despite 

their stated objectives—still fail to grant Haitians meaningful access to 

information. However, at a minimum, these laws are required to be in place 

before mining exploitation permits are granted. Haiti’s current mining law 

(1976) is silent on requiring that mining application, assessment, and 

approval decisions be publicly available.76  

 Second, Haiti does not have a fiscal responsibility law. The primary purpose 

behind enacting a fiscal responsibility law is to set out clear decision-making 

criteria for how expenditure decisions are made. Such a law would also 

provide important information to the public, including fiscal information and 

information on budget allocations between the central and departmental 

governments. These laws also provide key accountability mechanisms—both 

to incentivize compliance and to sanction noncompliance and corruption. 

 Third, applications for mining exploration and exploitation permits do not 

appear freely accessible through the Bureau of Mining and Energy. On the 

contrary, under the draft mining law currently in the public domain, Article 114 

requires all mining related documents and reports to be kept confidential for a 

period of 10 years.77 As Kolektif Jistis Min explains in its complaint to the 

World Bank Inspection Panel, this secrecy provision flies in the face of best 

practice in relation to public participation in natural resource governance and 

the presumption of disclosure. 

 Fourth, there are no accessible dispute resolution mechanisms for public 

oversight of government and private sector obligations. The absence of laws 

providing for public access to mining licenses, contracts, and information on 

mining-related revenues flows presents the first barrier to effective public 

oversight. Even if this exclusion is addressed, evidence from the Global 

Justice Clinic raises serious doubts about the availability of informal or formal 
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grievance mechanisms to address existing community concerns relating to 

mining exploration.78 One of the most significant barriers to dispute resolution 

mechanisms is the widespread lack of trust in Haiti’s judicial system.79 

 Last, recent allegations of violent repression of community activists who are 

demanding their voices be heard in decisions about the proposed 

development of Ile-à-Vache80 present worrying signals that space for Haitians 

to demand accountability from governments and development actors is 

closing. This concern is heightened by draft legislation on regulations for 

NGOs and associations that suggests an approach by the Ministry of 

Planning and External Cooperation under the administration of  former Prime 

Minister Laurent Lamothe to go even further in closing civil society space. 

Mechanisms to reduce the risks of corruption  

Corruption (and perceptions of it) in Haiti raises serious concerns for good 

governance over mining-related revenues. Haiti is widely characterized as one of 

the most corrupt countries in the world. Transparency International’s 2014 

Corruption Perceptions Index ranks Haiti as the 13th-most-corrupt country.81 

Similarly, the World Bank’s Worldwide Governance Indicators position Haiti, in 

terms of its control of corruption, in the bottom 10 percent of all countries. This 

ranking has largely remained unchanged over time.82 The effectiveness of efforts 

to address the underlying dynamics of corruption remains uncertain. According to 

a report by the independent watchdog organization Freedom House, 

anticorruption measures have had few clear successes—partly owing to lack of 

access to information, lack of whistleblower protections, and lack of political will.83 

Investigations into corruption appear ad hoc, and prosecutions of public officers 

are almost nonexistent. Efforts to strengthen the institutional capacities of the 

anticorruption agency Unité de Lutte Contre la Corruption (ULCC) were included 

in the AF-IIERP; however, the results of those activities are unknown. The ULCC 

requires adequate financial and human resourcing and public oversight to 

exercise its investigatory and sanctioning powers. 
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CHAPTER 2: GUIDELINES TO 

ASSESS PREPAREDNESS TO 

PERMIT AND REGULATE MINING 

IN HAITI  

The following guidelines for mining regulations in Haiti are based on a range of 

sources, including best practices from around the world, governmental laws and 

regulations, and the “Framework for Responsible Mining.”84  

The purpose of this section is to provide a checklist that Haitian civil society and 

others can use to assess the efficacy of Haiti’s current and future mining 

regulatory framework.   The checklist is organized to address the following 

guiding questions: 

 
1. Does the mining law identify and provide special protections (“no-go areas”) 

for lands with environmentally or socially significant values that are 

incompatible with mining, and where mining should not be permitted?  

Smallholder agriculture specifically must be protected from the potentially 

irreversible impacts of large-scale metal mining.     

2. Does the mining law include clear minimum standards to assess, evaluate 

and protect environmental and human health?  These standards must 

address the potential direct, indirect, and cumulative impacts of mining, 

specifically relating to agricultural lands, water resources, air quality, energy 

consumption, and noise.  Steps must be taken to address the gender-specific 

impacts of mining on women and girls.    

3. Does the mining law provide mechanisms for inclusive public participation in 

the assessment, approval, and monitoring of mining activities over time?  

Consent of communities directly impacted by mining activities should be 

secured prior to permits being granted for each phase of mining.  Women’s 

participation in decision-making must be expressly supported.    

4. Does the mining law require disclosure in a publicly accessible registry of all 

information relevant to the assessment, approval, and operation of mining 

activities?   Disclosures in a publicly accessible registry should include 

information on the potential environmental and social impacts of mining, final 

mining permits, as well as contractual and fiscal terms governing the project-

by-project payment of mining resource revenues.   
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5. Does the mining law require the development and approval of reclamation 

and rehabilitation plans prior to approval of any and all mining activities? 

6. Does the mining law require the payment by prospective mining applicants of 

adequate mining financial sureties (bonds)?  The financial surety must be 

based on an assessment of all reclamation and mine-closure costs, and 

ensure independent verification of the success of mining rehabilitation prior to 

the mining surety being released.   

7. Does the mining law require the disclosure of consent-benefit and 

compensation agreements made between the mining applicant, government, 

and affected communities?   

8. Does the mining law clearly state the consequences for failing to comply with 

requirements under the mining law?  Does the mining law provide the State 

with powers to investigate alleged breaches of the mining law, and enforce 

violations of the mining law?  Third parties must be able to commence 

enforcement proceedings in the public interest, should the state fail to do so.    

MINE LAND PROHIBITIONS FOR SPECIAL 
PLACES/RESOURCES 

Identifying protected areas, including potential no-go zones 

Do Haitian regulatory requirements include: 

 Designating “no go” areas that identify sites of particular social, cultural, 

ecological, or other importance that are or reasonably could be incompatible 

with mining. 

 An existing, designated, or planned use would be incompatible with 

mining if its use requires the intact and stable surface of the land or that 

the underground be undisturbed. Because mining, even when 

reclamation is planned, permanently alters the surface and underground 

condition of the land, it would be incompatible in such a location. 

 Designating “no go” lands that are currently being used for another purpose 

that will provide an ongoing source of income and use that outweigh the 

short-term and/or cyclical benefits from mining. 

 Preventing mining from occurring in no-go zones, which must include, but are 

not necessarily limited to: 

 Areas protected under the International Union for Conservation of Nature 

(IUCN) categories85 V–VI 
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 Ramsar86 sites that are not already protected under IUCN categories I–IV. 

 Natura 2000 sites 

 UNESCO Biosphere Reserves87 beyond the core areas 

 Indigenous peoples’ and community conserved territories and areas 

(ICCAs)88  

 Important bird areas (IBAs)89 

 Sites included on Haiti’s tentative list for World Heritage site inscription  

 Conformity with the UN Convention Concerning the Protection of the 

World Cultural and Natural Heritage (1972) and Convention for the 

Safeguarding of Intangible Cultural Heritage (2003) 

 Official buffer zones of sites designated for protection within this section 

 Other protected areas designated by a Haitian governmental agency 

 Establishing a multi-stakeholder process to identify additional areas of high 

conservation value that qualify as no-go zones. 

 Ensure that reclamation and rehabilitation plans prepared by mining 

companies provide net conservation benefits that are consistent with 

maintaining the biological resources and ecosystem services on which local 

communities (and ecosystems themselves) depend. 

Exploration must not be allowed on lands that are already designated as no-go 

zones. Exploration must not create an expectation or interest in lands that are 

subsequently designated as no-go zones. 

                                                
86

 The Convention on Wetlands (Ramsar, Iran, 1971)—called the “Ramsar Convention”—is an 
intergovernmental treaty that embodies the commitments of its member countries to maintain the 
ecological character of their Wetlands of International Importance and to plan for the “wise use,” or 
sustainable use, of all of the wetlands in their territories. Unlike the other global environmental 
conventions, Ramsar is not affiliated with the United Nations system of multilateral environmental 
agreements (MEAs), but it works very closely with the other MEAs and is a full partner among the 
“biodiversity-related cluster” of treaties and agreements. See http://www.ramsar.org/cda/en/ramsar-
cop12-logo-homeindex/main/ramsar/1%5E26530_4000_0__ 

87
 United Nations Educational, Scientific and Cultural Organization (UNESCO), Man and Biosphere 

Programme (MAB) Biosphere Reserves Directory, 
http://www.unesco.org/mabdb/br/brdir/directory/database.asp. 

88
 “Indigenous Peoples’ and Community Conserved Territories and Areas (ICCAs),” ICCA Consortium website, 

http://www.iccaconsortium.org/.  

89
 “Important Bird and Biodiversity Areas (IBAs),” BirdLife International website, 

http://www.birdlife.org/worldwide/programmes/important-bird-and-biodiversity-areas-ibas.  



 

37    

MINE STANDARDS TO ENSURE MINING PROTECTS 
HUMAN HEALTH AND THE ENVIRONMENT 

Exploration 

Haiti must have: 

 Laws requiring written application describing exploration plan details (project 

design) and potential impacts. Special regulation is necessary to ensure that: 

 During preliminary exploration, the mining company shall provide: 

1. A general assessment of potential hydrologic impacts, including 

but not limited to hydrologic connectivity caused by any drilling 

activities, and  

2. A plan to ensure that reclamation prevents hydrologic connectivity 

between then-unconnected hydrologic units/bodies. 

 During advanced mine exploration, the mining company shall collect 

sufficient hydrogeological data to:  

1. Write a conceptual flow model of the site;  

2. Determine and describe dewatering, pit or other lake formation, 

and related volumes; and  

3. Ensure that separate hydrologic units remain separated; if 

hydrologic units will be joined or mixed, then there must be a 

plan to prevent degradation of all connected waters. 

 Laws requiring description of a plan to protect adjacent protected areas. 

 Laws requiring consultation between the operating company and local 

residents, communities, and stakeholders to ensure that the public is aware 

of proposals to explore for mineral development or mining activities and has 

the opportunity to influence planning and decision-making around the project. 

The information available to the public must be of sufficient detail and 

comprehensibility to allow the public to reasonably understand what is being 

proposed; what its impacts will be to human health and the environment; 

what are the associated financial costs and benefits to the community and 

individuals reasonably likely to be impacted by the proposed activity; and 

what are the significant risks presented by the proposed activity. 

 Laws requiring community consent to exploration prior to exploration 

permitting or to starting actual exploration activities and prior to each 

subsequent phase of mining operations.  
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 Laws requiring a reclamation and cleanup plan that describe how exploration 

activities will be reclaimed and how impacts and potential impacts will be 

monitored and remedied. The plan must be shared with potentially impacted 

individuals, communities, and stakeholders prior to commencing exploration 

activities. 

 Laws requiring adequate financial guarantees to pay for prompt cleanup, 

reclamation, and long-term monitoring and maintenance or exploration 

activities and direct and indirect impacts. 

Environmental, social, and health impact analysis 

Haiti must have: 

 Laws and regulations establishing a substantive investigation and analysis 

process for environmental, social, and health impact analysis. 

General 

 The analysis must be appropriate to the nature and scale of the proposed 

mine and commensurate with the level of environmental, social, and 

health impacts that are reasonably foreseeable. 

 The analysis must be implemented according to documented procedures 

that are publicly available. 

 The analysis must identify and assess all potentially significant impacts 

(to environment, social, or health resources). 

Analysis 

 Haitian law/regulation must ensure that the analysis includes, at a 

minimum, all impacts directly or indirectly related to mining. Impacts must 

include direct impacts, indirect impacts, and cumulative impacts, 

regardless of whether these impacts occur before (such as exploration or 

mine construction), during, or after actual mining activities commence, 

operate, or conclude. 

 Haitian law must ensure that individuals, communities, and stakeholders 

who may be impacted and/or are interested in the mine have the ability to 

review and comment on a complete draft version of the analysis and 

again on the final version of the analysis. These review processes must 

include reasonable notice and be of sufficient duration to ensure the 

public may effectively engage in the analysis process (such as at least 60 

days). 
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Analysis documentation/report 

Haitian law/regulation must ensure that the actual analysis report includes, at a 

minimum: 

 Background about the proposed project. 

 Description of the regulatory assessment and review process. 

 Description of the regulatory agencies’ decision and permitting process. 

 Preliminary and detailed description and analysis of reasonably possible 

environmental, social, and health impacts. 

 Baseline (predisturbance) data that is sufficient to characterize and 

understand the environmental, social, and health conditions. The baseline 

data must be of sufficient quantity and quality so that it can 

representatively compare pre-mine conditions to predicted conditions and 

so that it can be used to effectively compare with later data to 

demonstrate actual mine impacts (or the lack of actual mine impacts). 

 Identification and prediction of the probable environmental, social, and 

health effects/impacts of the proposed mine. This analysis must include 

technical data, representative modeling where appropriate, and 

consultation with individuals, communities, and stakeholders who are 

potentially impacted by and/or interested in the proposed mine. 

 Identification and quantification of (significance) predicted impacts and 

identify and develop measures to avoid, minimize, and offset these 

predicted impacts.  

 Identification and quantification of those impacts that cannot be avoided, 

minimized, or offset. 

 Description of the authors and their affiliations for all sections of the 

document and for all data that is relied on or referred to in the document 

(including external or separate reports that are referred to). 

 Calculation of costs, including those associated with regulatory oversight, 

reclamation, closure, and post-closure monitoring and maintenance. 

 Worst-case scenarios, including known concerns for Haiti, such as 
hurricane or earthquake, and also general concerns such as failures of 
mine facilities, features, plans, etc. 
 

 Analyses of related off-site and cumulative impacts. 
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Public participation   

Haitian law must provide for public participation that includes: 

 That the public shall be informed about the analysis report’s scope, 

methods of collecting and reviewing data, mitigation options, mine plan 

and design, reclamation plan, financial assurance, and final permitting 

recommendations and conclusions. 

 The public shall have timely access to all data that is used by the 

government to evaluate, permit, and regulate a proposed mine—and after 

mining commences shall have reasonable access to ongoing monitoring 

and mining data. 

 All public participation shall be in writing or transcribed and will become a 

part of the analysis report and regulatory agencies’ decision documents. 

 Public participation shall be ongoing throughout the life and closure of the 

project.  

 Where the public lacks resources and/or capacity to effectively 

participate, the mining company proposing to mine shall provide to the 

government funds that the government will make available to the public to 

allow the public to engage in the review and decision-making process, 

including hiring consultants who will be responsible to the public, rather 

than consultants for the mining company or government. 

 The analysis process must be transparent, and all documents must be 

available in Haitian Creole.  

 All environmental assessment, analysis, and review documents must be 

available with any supporting data necessary to independently evaluate 

the analysis document. This includes documents being in an appropriate 

mode (such as via the internet and also paper copies centrally and 

reasonably located and accessible) 

Water contamination and use 

 Laws requiring that mining companies publicly report discharge reports of 

contaminants to surface and groundwaters. 

 Laws prohibiting perpetual water treatment and prohibiting perpetual 

groundwater pumping to meet applicable permit and water quality standards. 

The rule should require that an independent, qualified professional certify 

compliance with this requirement at the boundary of the mine. 

 Laws requiring that mine plans prioritize minimizing (to the maximum extent 
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possible) water usage and that mine dewatering is minimized (to the 

maximum extent possible) to prevent degradation and quantity reduction of 

groundwater and surface waters, including seeps and springs. 

Water quality criteria 

To protect surface water resources from mining impacts, Haiti must have a 

substantive, enforceable regulatory system. To adequately safeguard Haiti’s 

surface waters from mining its water quality law/regulations must in include the 

following features: 

 Substantive, detailed water quality criteria that are based on sound science 

and reflect widely held national and international protection levels.  

 Water criteria for both groundwater and surface water. 

 Water quality criteria at mines must be met at the most restrictive of the 

following: water discharge point, facility boundary, or mixing zone endpoint. 

 Where mixing zones are permitted by Haitian regulation, they must: 

1. Be as small as practicable; 

2. Not be acutely toxic to any aquatic species present at any time in 

those waters; 

3. Not provide a chemical or physical block to fish passage through 

the mixing zone; 

4. Not include a drinking water intake source; 

5. Comply with all other water-quality criteria; and 

6. Have both groundwater and surface water quality criteria. 

 Mining regulations must provide for regulatory agency and mine conduct if a 

water quality criteria is violated, including but not limited to: 

 Agency response 

 Mine response 

 Follow-up monitoring 

 Public notification and engagement regarding the violation 

 Penalties assessed against the mining company. 

 There must be a stormwater plan to ensure that stormwater outside of the 

mine’s active footprint and facilities does not become contaminated by 
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flowing onto/into mine facilities or contaminated sites. Special monitoring 

must demonstrate the effectiveness of the mine’s stormwater plan and its 

implementation. 

 Surface water criteria must be maintained for the following constituents of 

concern. These criteria must be at least as strict/protective as the US 

Environmental Protection Agency (EPA) standards.  

Metals 

 Aluminum 

 Antimony 

 Arsenic 

 Barium 

 Cadmium 

 Calcium 

 Chromium 

 Cobalt 

 Copper 

 Iron  

 Lead  

 Magnesium 

 Mercury 

 Molybdenum 

 Nickel 

 Phosphorous 

 Potassium 

 Selenium 

 Silver 

 Sodium 
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 Thallium 

 Uranium 

 Vanadium 

 Zinc 

 

Nonmetals 

 Alkalinity bicarbonate 

 Alkalinity total 

 Ammonia 

 Choline/chlorite 

 Cyanide 

 Dissolved organic carbon 

 Fluoride 

 Hardness 

 Hydrogen sulphide 

 Nitrates and nitrites 

 Nitrogen 

 pH 

 Sulfate 

 Suspended solids 

 Temperature 

 Total dissolved solids 

 Groundwater criteria must be established, maintained, and enforced for the 

following constituents. These criteria must be at least as strict/protective as 

the EPA standards. 

Metals 

 Aluminium  
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 Antimony 

 Arsenic 

 Barium 

 Cadmium 

 Chromium 

 Copper 

 Iron 

 Lead 

 Manganese 

 Mercury 

 Molybdenum 

 Nickel 

 Selenium 

 Silver 

 Thallium 

 Uranium 

 Vanadium 

 Zinc 

 

Nonmetals 

 Alkalinity 

 Choline/chloride 

 Cyanide 

 Fluoride 

 Nitrates and nitrates 

 pH 
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 Sulfate 

 Total dissolved solids 

Monitoring 

 There must be a system in place to monitor water quality before, during, and 

after mining. The monitoring system must include a quality assurance and 

quality control plan that describes and evaluates the quality and quantity of 

water data that is collected. 

 The sampling regimen must reflect changes, if any, in water quality between 

baseline (before mining), during mining, and after mining. The sampling plan 

must consider the following: 

 Water resources (e.g., rivers, lakes, nearby ocean) 

 Mine facilities that may cause contamination (e.g., mine pit, waste rock 

pile, tailings impoundment) 

 Mine processes that may cause contamination (e.g., chemicals used in 

processing and milling that could cause contamination if they leaked) 

 Geologic and natural resource features (e.g., known or reasonably 

predictable contaminants, sulfur-containing rock that may cause acid 

mine drainage) 

 Sampling regimen that includes at least two years of reliable, 

representative data  

 Sampling criteria must include the following: 

 Sampling data must include a sufficiently large number of data points and 

times to be representative of conditions and reflective of whether water 

criteria are met. 

 Sampling points must collectively ensure that mine-related contamination 

can be identified. 

 Sample number must provide statistical reliability for each sampling point 

(not homogenized/mixed). 

 Sample measurement must include detection limits that confirm water 

quality criteria are being met (or not) and the degree of failure, if any. 

 Groundwater monitoring wells around tailings facilities, waste rock dumps, pit 

lakes, and related to underground workings must be sufficient in number and 

representative locations to establish up-gradient (above the mine) water 
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quality and quantity and to specially detect contaminant plumes. 

 Surface seeps from waste rock dumps must be monitored quarterly during 

mining operations and at least annually after the mine closure. 

Reporting 

 Water quality data must be reported publicly in a timely manner to ensure that 

the public is aware of water quality and any changes to it. 

Modeling 

 Modeling must be used to predict and demonstrate certain conditions and 

criteria. Haitian regulations must ensure that mine projects implement widely 

accepted, standard models that: 

 Identify contaminants that may reasonably cause immediate or long-term 

contamination; 

 Consider changes to water quality and water quantity; 

 Predict surface and groundwater quality and quantity during mining and 

into the future; 

 Ensure statistical significance in all results for those results to be used; 

and 

 Calibrate modeling data against field data at least yearly for the first five 

years of mine operations and then at least every three years following 

successful calibration. 

Water quality treatment 

 Haiti’s mine regulations must provide for handling and treatment where water 

becomes contaminated (whether or not it is planned). 

Water treatment facilities 

 Regulations must include the option for water treatment to meet water quality 

criteria. These regulations should not allow treatment in perpetuity, and all 

planned water treatment must be based on mine plans that anticipate no 

required treatment after five years of mining. 

Land application disposal (LAD) 

 Land application disposal (or land area disposal) must be designed to prevent 

contamination from occurring outside of or deeper than the discrete disposal 

area. Further, LAD must not be a primary treatment method for metals. All 
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LAD must be based on the effectiveness and capacities of the soils to handle 

the contaminants being disposed. Plant uptake must be considered to ensure 

that plant accumulation/contamination does not pose a threat to humans, 

domestic animals, or wildlife (including fish). 

Water quantity criteria 

Groundwater characterization 

 Groundwater must be characterized before, during, and after mining. During 

mine exploration and prior to submitting a permit application, a mining 

company must: 

 Collect sufficient hydrologic data to develop a flow model. These data 

must be sufficient to: 

1. Identify flows, dewatering, and relate these to surface water use 

2. Identify pass-by flows 

3. Identify exceedence flows 

 Determine where dewatering will be required (e.g., pits) or will occur from 

pumping or changes to hydrology. 

 Develop a plan to keep apart separated hydrologic units and alternatively 

a plan to ensure that hydrologic connectivity created by mining does not 

degrade newly connected waters. 

Groundwater use 

 Regulations must prevent mining companies from using groundwater at a 

rate greater than the natural (and disturbed after mining starts) rate of 

replenishment. Haiti may wish to establish minimal exceptions for initial 

startup, where impacts are demonstrated to be inconsequential to the natural 

and human uses of the water, and where the mining company has exhausted 

reasonable efficiencies to reduce the need to consume groundwater. 

 Haitian laws must ensure that during mining, the mining company: 

1. Monitors groundwater drawdown caused by mining activities; 

2. Monitors quantity of all groundwater sources; 

3. Monitors quantity of all surface water sources that may be 

impacted by mining impacts to/use of groundwater; 

4. Develops and implements (1) plans to avoid impacts to 

groundwater flows and quantities, and (2) mitigation measures to 
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reduce impacts where such drawdown is impossible to avoid; 

5. Monitor pits, pit lakes, stormwater diversions, and underground 

workings for impacts to water quantity; and 

6. Develops and implements plans for mine site water accounting 

that establishes water balance accounting for all operations and 

background conditions (where monitoring data shows variances, 

the cause of the variance must be explained and the water 

accounting plan must be re-evaluated and modified). 

Acid mine (rock) drainage 

 Mine materials (waste rock, ore) may contain sulfide and other minerals that 

may contribute to acid formation. Therefore, all materials must be screened to 

determine their potential to generate acid drainage or other metals-leaching 

contaminants. 

 Laws requiring mine permits include adequate pre-mining and operational 

mine sampling and analysis for acid-producing minerals, based on accepted 

practices and appropriately documented, site-specific professional judgment. 

All related activities, including but not limited to sampling and analysis, must 

be conducted in accordance with the best available widely accepted practices 

and techniques. 

 Laws must ensure that in impoundments containing wastes for which 

sampling and analysis predict the potential for acid generation/metals 

leaching, the area below the impoundment (e.g., tailings pond, etc.) is lined 

with a synthetic liner that can achieve a coefficient of permeability equivalent 

to 1x10-11 centimeters per second (cm/sec) or less. Overall, liner systems 

must be designed to achieve a minimum coefficient of permeability equivalent 

to 1x10-6 cm/sec or less and should be at least 12 inches thick (33 

centimeters). 

 Laws must ensure that in the case of waste rock for which sampling and 

analysis predict the potential for acid generation/metals leaching, those 

wastes are isolated either by selective handling and placement to ensure they 

are isolated from leaching into the environment or by using liners designed to 

achieve a minimum coefficient of permeability equivalent to 1x10-6 cm/sec or 

less. 

 Further, to the extent that they do not conflict with the above requirements, 

Haitian laws must require that all mining activities comply with the Global Acid 
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Rock Drainage (GARD) Guide.90 

Air 

Air quality criteria 

 Haiti laws and regulations must include air quality criteria/standards, which 

must be at least as protective as and include at least the minimum standards 

included by the European Union’s Air Quality Standards.91 Haiti’s standards 

must include applicable implementation protocols. 

 These standards should apply to all mines and on transportation routes to 

and from mines. 

 Haitian regulations must ensure that protected airsheds and high-quality 

airsheds are not degraded above baseline air quality by mine discharges.  

Monitoring 

 Sampling and monitoring at mines must implement air collection canisters 

that collectively provide a representative sampling of air quality that is 

sufficient to demonstrate compliance with Haiti’s air quality criteria.  

 At most mine sites, the most important air quality criteria will relate to 

particulate matter (dust), and therefore air planning should focus on dust 

control and monitoring.  

 Monitoring must employ widely accepted protocols and procedures using 

trained employees and effective validation procedures. 

Modeling 

 The law must require that mining companies employ air dispersion modeling 

that is consistent with the EPA’s Air Quality Guidelines. 

Air quality management plan 

 Haiti’s laws must require that mining companies develop, maintain, and 

implement a documented air quality management plan that adjusts to the 

specific issues and concerns at the mine site and that evolves as data 

gathered during mining becomes available. 

                                                
90

 Global Acid Rock Drainage Guide (GARD Guide), chapter 1, International Network for Acid Prevention 
(INAP) website, http://www.gardguide.com/index.php?title=Chapter_1.  

91
 European Commission, Air Quality Standards, 

http://ec.europa.eu/environment/air/quality/standards.htm.  
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Reporting 

 Haitian law must ensure that mining companies report to the regulatory 

agencies and make available to the public the mine’s current compliance data 

and information relating to the status of air quality protection and practices. 

 Haitian law must specially require that mines monitor and publicly report 

airborne hazardous emissions, including but not limited to: 

 Mercury  

 Lead  

 Greenhouse gases: 

1. Carbon dioxide 

2. Methane 

3. Nitrous oxide 

4. Fluorinated gases 

Energy consumption 

 Haitian law should consider requiring that to the maximum extent practicable 

mines reduce energy use and greenhouse gas emissions because of their 

potential impacts to climate change and subsequent impacts to coastal lands 

and nations. 

 To promote energy efficiency, and in light of potential impacts that climate 

change may have on an island nation, Haitian law must require greenhouse 

gas emission measurement and reduction. Two criteria are necessary to 

achieve this: 

 Mines must comply with the Green House Gas (GHG) Protocol Corporate 

Standard.92 This compliance will ensure quantification, monitoring, and 

reporting of greenhouse gas emissions and emissions reductions. 

 Mines must comply with the requirements of ISO 14064–1:200693 and/or ISO 

                                                
92

 World Business Council for Sustainable Development and World Resources Institute, Greenhouse Gas 
Protocol: A Corporate Accounting and Reporting Standard, rev. ed. (2004), available via the Greenhouse 
Gas Protocol website, http://www.ghgprotocol.org/standards/corporate-standard. 

93
 “Greenhouse Gases—Part 1: Specification with Guidance at the Organization Level for Quantification and 

Reporting of Greenhouse Gas Emissions and Removals,” ISO 14064–1:2006, International Organization 
for Standardization (ISO) website, http://www.iso.org/iso/catalogue_detail?csnumber=38381. 
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14064-2:2006, as applicable.94  

 Haitian law should require that mining companies identify and report the 

annual greenhouse gas emissions and changes in emissions from year to 

year. The law may consider requiring that numeric reductions or company 

plans for reductions be reported on an annual basis. 

Noise 

 Haitian law must regulate noise to protect the use and enjoyment of lands 

adjacent to and near mining sites by those living on and using the lands. 

Noise criteria 

 Haitian law must establish maximum noise emissions standards, which must 

reflect at most the following allowable decibel emissions: 

 Mines must not at any time emit noise, measured at the property 

boundary, greater than 70 decibels. 

 Mines must not emit noise during the hours of 6 p.m. to 8 a.m., measured 

at the property boundary, greater than 55 decibels.  

Noise reporting 

 Haitian law must require that mine companies publish their noise compliance 

information, notably to residents adjacent to or near to the mine. 

Waste management 

To protect Haiti from the potentially significant impacts of toxic and hazardous 

materials, it is important that Haitian law establish criteria to ensure these 

materials do not escape mine sites and impact human health and the 

environment. Such legislation is particularly important because of Haiti’s history 

of hurricanes and earthquakes. Damage to mines from these natural events 

could have cataclysmic impacts. Therefore, Haitian law must achieve the 

following goals: 

 Laws establishing minimum design and construction requirements (1) to 

ensure that tailings impoundments and waste rock dumps minimize threats to 

human health, the environment, and public and worker safety, and (2) to 

decrease the costs of long-term maintenance. 

                                                
94

 “Greenhouse Gases—Part 2: Specification with Guidance at the Project Level for Quantification, 
Monitoring and Reporting of Greenhouse Gas Emission Reductions or Removal Enhancements,” ISO 
14064–2:2006, ISO website, http://www.iso.org/iso/catalogue_detail?csnumber=38382.  
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 Laws establishing minimum design and construction requirements to ensure 

(1) that tailings impoundments and waste rock dumps minimize the release of 

contaminants (by installing liners if seepage would result in groundwater 

contamination), and (2) that there are adequate monitoring and seepage 

collection systems to detect and collect any contaminants released in the 

immediate vicinity. 

 Laws requiring that net acid-generating materials are segregated and/or 

isolated in waste facilities. 

 Laws requiring that the use or creation of hazardous materials is minimized, 

and that disposal and emergency response plans are sufficient to protect 

human health and the environment.  

 Laws establishing that rivers are not used for the disposal of mine waste. 

 Laws prohibiting shallow-water submarine waste disposal. These laws must 

also prohibit deep-water submarine waste disposal unless an independent 

assessment can demonstrate minimal human health, environmental, 

economic, and social risks. 

To accomplish these goals, Haitian law must include the following specific 

requirements. 

Toxics reporting 

 Haitian law must require that mine companies report the types and amounts 

of toxic constituents generated and/or released from mining and processing 

operations. This information and reporting should be consistent with the EPA 

Toxics Release Inventory (TRI) Program.95 

Mine waste disposal in water 

 Haitian law must prevent mines from disposing mine wastes in rivers or 

streams. 

 Haitian law must prevent mines from disposing mine wastes in lakes  

 Haitian law must prevent mines from disposing mine wastes in the ocean. 

Waste repositories and waste facilities 

All engineered plans and specifications must be required to be signed/stamped 

by a qualified, licensed professional engineer. 

                                                
95

 EPA Toxics Release Inventory Program, http://www2.epa.gov/toxics-release-inventory-tri-program. 
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Impoundments and dams 

 All liners for impoundment facilities that contain hazardous or toxic materials, 

or materials that could cause acid mine drainage, must have a synthetic liner 

that can achieve a coefficient of permeability equivalent to 1x10-11 cm/sec or 

less. Liner systems shall be designed to achieve a minimum coefficient of 

permeability equivalent to 1x10-6 cm/sec or less and have a thickness of at 

least 12 inches (33 centimeters). 

 Tailings dams must be designed to comply with the Canadian Dam 

Association Dam Safety Guidelines 200796 (or equivalent) for design. Tailings 

impoundments must include engineered leakage detection and leakage 

collection underdrains/systems. 

 Haitian law must ensure that all mine dams that will contain toxic, hazardous, 

or deleterious substances be designed to survive the Maximum Credible 

Earthquake. 

 Haitian law must ensure that all mine facilities, including dams and 

impoundments, are designed for an operational holding capacity and to 

survive the Probable Maximum Precipitation event.  

 Further, all mine facilities must be designed to survive the Probable Maximum 

Hurricane event. 

Heap leach facilities 

 Because of Haiti’s climatologic susceptibility to hurricanes, Haiti must prohibit 

heap leach facilities as a form of mine processing. 

Waste rock facilities 

 Haitian law must ensure that waste rock facilities are designed (1) to 

minimize seepage to groundwater and (2) to employ seepage control 

systems such as source control, covers, underdrains, liners, and slurry cutoff 

walls. 

 Waste rock facilities that contain potentially acid-generating or metals-

leaching materials must be designed and constructed to isolate these 

materials from the environment either by isolation within the waste rock 

pile or by a surface liner system placed prior to reclamation soil 

application.  

                                                
96

 Canadian Dam Safety Association, Dam Safety Guidelines (2007), 
http://www.imis100ca1.ca/cda/CDA/Publications_Pages/Dam_Safety_Guidelines.aspx.  
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Mine process water facilities 

 Mine facilities that will store process waters must: 

 Be designed, constructed, and operated to ensure that process waters do 

not discharge (or leak) to the environment; 

 Minimize seepage to groundwater and include leak detection and 

seepage collection systems in the original design/construction; 

 Be designed and constructed to survive the Probable Maximum Hurricane 

event; and 

 Be designed and constructed to survive the 100-year/24-hour Maximum 

Precipitation event. 

Stormwater facilities 

 Haitian law must ensure that all stormwater facilities are designed and 

constructed to survive the Probable Maximum Hurricane event and the 100-

year/24-hour Maximum Precipitation event, unless it is demonstrated in 

advance that stormwater will meet Haiti’s water quality criteria/standards. 

Underground mines 

 To protect workers, surface structures and uses, and the environment, 

underground mines must be designed to: 

 Survive the Maximum Credible Earthquake; and 

 Prevent drainage after mine closure. 

Cyanide 

 Haitian law must require that all mining operations using cyanide comply with 

the principles and standards of the International Cyanide Management Code 

(ICMC, or the Cyanide Code).97  

 Mine companies that are directly eligible for association with the Cyanide 

Code must become signatories of the Cyanide Code, and the mining 

company’s compliance is demonstrated by receiving a certification of 

compliance with the Code’s requirements. 

 Mining companies that are not eligible to become signatories of the 

Cyanide Code (for example, because the company does not mine gold) 

                                                
97

 International Cyanide Management Code for the Manufacture, Transport, and Use of Cyanide in the 
Production of Gold, available via the International Cyanide Management Code website, 
http://www.cyanidecode.org/.  
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must have their compliance with the code independently audited and 

verified by an auditor listed on the ICMI website.98 

 To ensure protection from hurricanes and earthquakes, Haitian law must 

incorporate the following additional requirements: 

 No cyanide facilities may be “open” or otherwise not enclosed in 

contained structures located within buildings that are designed to 

withstand the 100-year/24-hour Maximum Precipitation event, the 

Probable Maximum Hurricane event, and the Probable Maximum 

Earthquake event. 

 All cyanide containers and process solution tanks must have 

impermeable secondary containment with capacity of 110 percent of the 

largest tank’s capacity. 

 Pipelines containing cyanide solution or process solution must include 

secondary containment in combination with spill control measures 

(including but not limited to interlock systems, sumps, or audible alarms). 

 Cyanide discharges may not be acutely toxic to fish or wildlife alone or in 

combination with other discharged toxins. 

 Environmental monitoring for cyanide discharges must measure weak acid 

dissociable (WAD) cyanide. 

 If monitoring for WAD cyanide detects cyanide at any level, then the law 

must require monitoring for total cyanide, free cyanide, and thiocyanate 

levels.  

 Cyanide destruction must be used for all other discharges. 

Cyanide reporting 

 In addition to other Cyanide code reporting, Haitian law must require that 

mines using cyanide publish their cyanide water quality monitoring data on 

the company website and in printed form at an appropriate local, public 

location near the mine. 

 These reports must include wildlife mortalities, including migratory birds, 

local wildlife, fish, and threatened or endangered species. 

                                                
98

 International Cyanide Management Institute, Cyanide Code Auditors (2015), available via the Cyanide 
Management Code website, http://www.cyanidecode.org/. 
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Mercury 

 The Haitian government should sign the Minamata Convention on Mercury.99 

Even if the Haitian government does not require adherence to this 

convention, Haiti’s mining law should require that mining companies 

operating in Haiti comply with the convention.100 

 Haitian law must require that mines comply with the EPA’s Mercury Rule (US 

40 CFR Part 63, Subpart EEEEEEE).101 

Reclamation and rehabilitation 

 Reclamation is essential to all mining activities. The failure of reclamation 

plans and financial sureties may cost the Haitian government tens of millions 

or billions of Haitian gourdes. Therefore the following goals must be met by 

Haiti’s mining laws pertaining to reclamation plans. 

 The plan must include detailed cost estimates.  

 The plan must be periodically revised to update reclamation practices and 

costs. 

  The plan must ensure that the mine company restores all disturbed areas 

so that they are consistent with post-mining land uses. 

 The plan must include soil salvage, storage, and replacement. 

 The plan must quantify standards for revegetation, must have mitigation 

measures for substandard work, and must allow for a minimum time 

period, greater than five years, to ensure that vegetation is established 

and not just started. 

 The plan must ensure that where acid-generating materials are exposed 

in a pit, underground workings, or exposed rock walls, then backfilling is 

used only if it will minimize or not increase the reasonable likelihood of 

and environmental impact of acid generation.  

 The plan must require that backfilling designs ensure that contaminated 

or acid-generating materials are not disposed of in a manner that will 

degrade surface water or groundwater. 

                                                
99

 Minamata Convention on Mercury (2013), available via 
http://www.mercuryconvention.org/Convention/tabid/3426/Default.aspx. 

100
 Minamata Convention on Mercury.  

101
 40 CFR Part 63, Subpart EEEEEEE, National Emissions Standards for Hazardous Air Pollutants: Gold Mine 
Ore Processing and Production Area Source Category, available via the Legal Information Institute 
website, http://www.law.cornell.edu/cfr/text/40/part-63/subpart-EEEEEEE.  
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 The plan must ensure that where subsidence is considered likely, the 

reclamation plan includes backfilling underground mine workings to 

prevent subsidence and other negative environmental impacts. 

 The plan should consider using backfilling as a part of reclaiming 

underground workings and pits to minimize the size of waste and tailings 

disposal facilities. 

 Haitian law must require that a reclamation plan be established for all aspects 

of mining—including both exploration and mining. 

Exploration reclamation 

Prior to exploration activities, Haitian law must require a mining company to 

develop a reclamation plan that describes how lands, wetlands, and waterways 

impacted by mining will be reclaimed. 

 This plan must be subject to the same public consultation and participation 

discussed elsewhere. 

 The mining company must provide an appropriate bond for mineral 

exploration and reclamation. 

Mine reclamation 

 Haitian law must require that prior to any mining activity (beyond exploration), 

the mining company will provide a reclamation and closure plan that is 

designed to protect human health and the environment and return lands 

disturbed by mining to a productive, purposeful post-mining land use. 

 The reclamation and closure plan must include, but is not limited to, the 

following: 

 Post-mine land use 

 Reclamation timing for all lands and facilities 

 Methods of achieving a final, stable topography 

 Stormwater plan 

 Topsoil salvage and storage plan 

 Topsoil replacement plan 

 Revegetation plan 

 Plant species and material (prioritizing native species) 
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1. Noxious weed control plan 

2. Quantitative revegetation standards, and mitigation 

measures/responses if revegetating standards are not met 

 Monitoring plan 

 Maintenance plan 

 Quantifiable goals and criteria for each reclamation feature, including 

responses to reclamation failures 

 Timetables for reclamation and maintenance 

 Special provision for public participation in reviewing the reclamation plan 

and in reclamation oversight 

 Wetlands avoidance plan and mitigation plan to replace or mitigate 

unavoidable impacts to wetlands (mitigation measures should be at least 

on a 1-to-1 basis and should ensure that both wetland quantity and 

quality are considered and mitigated for) 

 Specific plans for all mine facilities and roads 

 Open pit plan (prioritizing backfill where possible) 

1. Reduction of pit walls 

2. Elimination of chemical, physical, or hydrologic hazards associated 

with pit lakes 

 Underground mine plan (prioritizing backfill where possible) to control 

subsidence and reduce surface waste footprints 

 Estimate of reclamation costs and funding mechanism 

 A financial surety plan encompassing all aspects of mining and 

reclamation and establishing criteria for financial sureties and their 

release 

 A post-closure monitoring and maintenance plan, including contingencies 

for maintenance 

 Monitoring for all environmental, social, and human health aspects 

considered as part of the mine analysis 

 Water monitoring and treatment plan 

 Wildlife monitoring plan (including terrestrial wildlife, birds, fish, and 

insects) 
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 Mine facilities monitoring and maintenance plan, including all physical 

mine facilities 

Financial guarantees 

To protect Haiti, its resources, and its financial assets from mining impacts, it is 

critical that Haitian law provide adequate mining financial sureties (bonds). To 

accomplish this goal, Haitian law must include the following elements: 

 The financial surety must be based on the costs to implement the reclamation 

and closure plan. For that reason, the reclamation and closure plan must be 

complete and accurate, and the costs estimates for those items must also be 

complete and accurate.  

 The surety must be based on all reclamation and closure features. The surety 

must also include the costs of the Haitian government or its contractor 

implementing the reclamation and closure plan (if, for example, the mining 

company went bankrupt). Therefore the surety must include the following 

items: 

 Mobilization and demobilization 

 Engineering redesign, procurement, and construction management 

 Contractor overhead and profit 

 Agency administration 

 25 percent or greater contingency 

 A multiyear inflation increase in the financial surety 

Surety release 

 No surety or portion of a surety may be released until reclamation and 

closure activities are complete and an adequate time has passed to 

demonstrate that reclamation has yielded a stable, self-sustaining 

environment. 

 No surety may be released until the public has an opportunity for at least a 

30-day comment period to review and comment on the adequacy of mine 

closure and reclamation. 

Financial surety instruments 

 Financial surety instruments must be: 

 Independently guaranteed 
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 Reliable 

 Readily liquid 

 Independently evaluated using standard, accepted accounting methods at 

least every three years 

 Updated when indicated by the independent evaluation or when the mine, 

reclamation, or closure plan is substantially modified 

Financial surety instruments may not be self-bonding or corporate guarantees. 

Post-closure 

 The laws must ensure that reclamation plans include detailed plans for post-

closure monitoring and maintenance of all mine facilities, including surface 

and underground mine workings, tailings, and waste disposal facilities. The 

laws must ensure a funding mechanism for each of these elements. 

Monitoring and oversight 

 Haiti’s mining laws must ensure that when permit violations occur, the 

operating company will rapidly implement corrections in order to maintain 

clean surface water and groundwater. 

 The laws require an independent annual (or more frequent) environmental 

audit of each mine; the audit results must be released to the public to allow 

for verification and comment. 

 The laws require that the Haitian regulatory agencies establish and maintain 

an independent mining oversight committee to review mining proposals, 

regulation, permitting, and company activities. This oversight committee 

composition should include public and civil society representatives. 

Local community consent 

 Haitian law must require that mining companies obtain consent of local 

communities before exploration begins and prior to each subsequent phase 

of mining and post-mining operations. 

 Obtaining consent requires identifying potentially impacted local 

communities and community members who may be marginalized and/or 

underrepresented, women in particular. 

 The community members of the impacted community must determine 

whether to consent to the mine.  
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 This determination should be accomplished by a process that is 

established by the local communities.  

 The decision must be informed by mining company and government 

information describing social, cultural, economic, and environmental 

factors; human rights issues; and/or other information to assess the 

mine’s potential impacts to resources, individuals, and groups. 

Access to information/disclosure 

 Haitian law must require that mining companies fully disclose pertinent 

information regarding a mining project to both women and men, as well as to 

marginal groups within potentially affected communities, in culturally 

appropriate forms and in Haitian Creole as well as in English. 

 Examples of this information include, but are not limited to: 

1. Contracts with government 

2. Contracts with private entities where such a contract is partially or 

wholly necessary to satisfy a government requirement or regulation 

3. Payments to government (at any level) 

 The company should comply with Section 1504 of the US Dodd-Frank 

Consumer Protection and Wall Street Reform Act. The objective is that 

Haitian citizens be able to identify how much compensation the Haitian 

government is receiving for the country’s natural resources. 

Impact-benefit and compensation agreements 

 The laws must require that when companies make promises or commitments 

to local communities or any level of government, the companies shall enter 

into binding contracts (with the respective communities, government entities, 

etc.) that specify the terms under which a particular phase of a mining project 

may proceed.  

Recognizing women’s rights and addressing gender-related risks 

 The laws must require protections for women in the mining workforce. 

 The laws must require that companies conduct gender impact 

assessments (GIAs) in conjunction with environmental and social impact 

assessments before mining starts. 

 The laws must require that active mines implement regular gender audits 

that evaluate gender-related impacts and compliance with agreed-upon 
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measures over time. 

 The laws must require that mining companies develop, implement, and 

enforce codes of conduct that apply to all employees and that cover 

responsible use of alcohol, relations with local women, increased risk for 

sexually transmitted diseases and HIV/AIDS, and gender-sensitivity 

training in the workplace and in the community.  

 The laws must require that mining companies comply with international 

labor standards that safeguard women with equal pay for work of equal 

value; safe and healthy working environments; and freedom from 

discrimination, violence, and sexual harassment. 

 The laws must require that women mine workers are allowed the option to 

participate in the development and implementation of mining company 

policies, and in internal monitoring, evaluation, and verification systems to 

ensure that mine managers and other mine employees protect and 

promote women’s rights and equality.  

 The laws must require that mining companies establish and implement 

accountability, verification, and incentive mechanisms to encourage and 

enforce gender-promoting policies and systems. 

 The laws must require that mining companies actively promote women in 

all levels and types of mine employment classes and categories. 

Recognizing labor rights and addressing worker-related risks 

 The laws must ensure that large-scale mining does not unreasonably 

impair/impede small-scale miners and their communities from having access 

to mining opportunities and markets. 

 Haitian mining laws must ensure that mining companies respect the right of 

their employees to form and/or join a union and the right of their employees to 

bargain collectively. 

 Haitian law must ensure that mining companies ensure equal pay for equal 

work, as well as equal employment opportunities and protections for workers 

of any race, ethnicity, religion, caste, sexual orientation, or political opinion. 

 Haitian law must ensure that mining companies provide HIV/AIDS awareness 

training for all staff and their families and develop policies to protect, support, 

and provide for staff and their families living with HIV/AIDS.  
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Resettlement/relocation and compensation 

 Haitian law must ensure that resettlement of local communities (both the 

community itself and the community’s agricultural opportunities, such as 

where mining will eliminate area agriculture) is avoided if reasonably possible 

and should not occur without the free, prior, and informed consent of affected 

individuals set out in a binding consent agreement. 

 Resettlement should be avoided as a rule, but where it is not possible to 

avoid resettlement then the company should consult with potentially 

impacted people to obtain the free, prior, and informed consent of all 

affected families and individuals who must be resettled because of 

physical or economic displacement. 

 The mine company should complete a “resettlement assessment” to 

identify the risks and impacts (especially socially and economically) of 

resettling people in the area. This assessment shall be available to all 

potentially impacted people. 

 The company and individuals/families to be resettled must come to a 

mutually acceptable compensation agreement and structure—which must 

be written into a mutually executed, binding agreement. 

Security issues and human rights 

 Haiti’s mining law must ensure that mining companies conduct independent 

assessments in order to prevent the mine or mining company or its 

representatives from provoking or exacerbating violent conflict through mining 

and mine-related operations.  

 Mining companies should adopt and publicly disclose a commitment to 

implementing the Voluntary Principles on Security and Human Rights (VPs).  

 This policy should include how force is used by company personnel or 

contractors.  

 This policy should further ensure that security personnel are trained in 

utilizing nonviolent means prior to using force. 

 The company should assess its personnel and contractors and how they are 

complying with security enforcement mandates and implementing human 

rights goals and methods. 

 The company should further report and disclose security and human rights 

violations. 
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Reporting  

 The laws must require that mining companies report regulatory 

noncompliance and impairment protections of human health and the 

environment.  

 The laws must require that financial institutions report the environmental and 

social risks associated with their lending in the mining sector. 

 The laws must require that mining companies and/or their representatives 

disclose/report money paid to political parties. 

Accountability 

 The laws must ensure that the public has access to reasonable, independent 

dispute resolution mechanisms such as courts, arbitration panels, and so on, 

such that individuals and communities can count on fair resolution of 

concerns regarding mining operations and the mining companies. 

Mining revenue 

 Haitian mining law should ensure that the economic benefits from mining are 

reasonably shared with the people of Haiti, and not just with companies or a 

select few Haitians. Haitian law should therefore require that the government 

(at all levels of government) provide a transparent accounting about what 

money is received from mining revenues (rents, fees, taxes, royalties) and 

how that money is allocated, distributed, and spent. 

CAPACITY TO REVISE THE MINING LAW 

It is important to regularly review and update the relevant laws, rules, regulations, 

etc. Therefore the mining laws and regulations must provide for periodic, 

structured review in an open, public process. 

Elements to require include but are not limited to the following: 

 Law and policies that support regulatory review and reform 

 Public participation throughout the process 

 A political and social “environment” that supports regulatory review and 

reform 

 Mechanisms to promote regulatory reform within the public administration 
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 Review of existing regulations and keeping regulations up to date  

 Institutional designs within the government’s mining framework 

 Administrative transparency and predictability 

 Ability to complete, interpret, and apply a regulatory impact analysis 

GOVERNMENTAL CAPACITY 

Having written environmental laws, regulations, guidelines, rules, and so on is 

critical. However, it is equally important that the government itself has the 

logistical capacity and will to enforce those laws, regulations, and guidelines. 

Access to information and data on governmental capacity may be limited, but it is 

critically important.  

Sample elements to consider evaluating governmental capacity by include but 

are not limited to: 

 Management 

 Identifiable chain of command, relations with and between employees, 

and a hierarchy of who makes (and reviews) agency and administrative 

decisions 

 Processes for employee grievance and concerns  

 Policies to protect employees who report violations or concerns about 

possible violations by the government and other personnel  

 Emergency response capacity (such as during a mining disaster) 

 Personnel 

 Number of regulators 

 Education, experience, and background of personnel: 

1. Mining experience and skill 

2. Community input coordinator and public outreach personnel 

3. Mining ombudsman  

4. Legal staff 

5. Economic, auditing, and tax personnel 
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 Governmental infrastructure: 

 Building or designated office areas for mining personnel 

 Workspace for each employee 

 Computer system and employee access to the system 

 Data management system—digital 

 Data management system—paper: 

1. Storage capacity for environmental assessment and other mining 

documents (may fill many bookshelves per mine) 

2. Means of cataloging and accessing mine files 

 Security to protect documents, data, physical resources, and personnel 

 Meeting spaces to meet with the public and mining interests (and space 

where the public can meet to discuss mining) 

 Vehicles to travel to mine sites  

 Printing and mailing (and email) capacity to communicate with other 

governmental departments, the public, mining companies, etc. 

 Communications—such as:  

1. Telephone system 

2. Communications capacity with other governmental departments and 

personnel 

3. Emergency communications plan and system 

 Employee protective gear (hard hats, boots, etc., such as for mine 

inspections) 

 Other items necessary for government regulation.  
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CHAPTER 3: DETAILED 

ANALYSIS OF DRAFT HAITIAN 

MINING LAW 

INTRODUCTION 

This review seeks to provide analysis and recommendations for Haiti’s Draft 

Mining Law, dated September 13, 2013.102 The goal is to help improve the law to 

ensure that if all or parts of the law are adopted, it is as protective as possible of 

human health and the environment. 

The review does not seek to promote or discourage mining. It seeks only to 

highlight the importance of considering mining impacts and to ensure that mining 

is viewed not as an exclusive goal in Haiti but rather is reviewed and analyzed as 

just one of many possible uses of Haitian land and resources. 

SUMMARY 

The law as drafted has significant deficiencies that could jeopardize Haiti’s 

environment and the well-being of impacted communities and that could restrict 

the Haitian government’s ability to effectively regulate mining. In particular, 

provisions relating to environmental impact assessments, financial transparency, 

compensation for taking of land, financial sureties, and to closure and cleanup 

costs should be strengthened. Civil society groups have also raised concerns 

about the inadequacy of public consultation on the law. The public should be 

widely consulted on the law with adequate time to participate and with access to 

independent analyses of the law and its potential impacts.   

 

                                                
102

 A subsequent draft of the law was produced in August 2014. It remains substantively similar to the 
September 2013 draft. The issues described in this report’s analysis of the first draft remain relevant to 
the second draft. Future drafts of the law should be compared against the analysis of the first draft. Both 
drafts are available at www.policy-practice.oxfamamerica.org.    

http://www.policy-practice.oxfamamerica.org/
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GENERAL COMMENTS 

It is important to recognize that mining is just one possible use of land. Because 

a mining company proposes to prospect or mine a specific site does not mean 

that mining is the best use of the land. Further, just because mining is proposed 

does not mean that mining is consistent with other or nearby land uses. The 

short-term gains (measured during development) should be compared against 

other long-term prospects for the land. 

Numerous articles in the act refer to future regulations. They are as important as 

the law in terms of interpreting the adequacy of the law. A good provision in the 

law can be diluted or made useless if the regulations are not good. Three 

evaluations should be made: (1) the law, (2) the regulations, and (3) the law and 

regulations together. 

There are no provisions in the act requiring that the national mining authority 

maintain the expertise and capacity necessary to adequately regulate mining. For 

Haiti to develop its mineral resources, it is essential that the country fully develop 

and maintain a sufficiently staffed and trained regulatory office—equipped with 

computers, vehicles, and a budget for operations and for hiring outside, 

independent experts to assist with regulatory activities as needed and 

appropriate. The assessment of the regulatory agencies’ staffs should include 

public oversight, such as by a mining oversight committee(s). Haiti’s mining law 

and its regulatory implementation must fit together and work together to ensure 

Haiti’s resources are appropriately both exploited and protected. 

REVIEW BY SECTION 

Article 1. Article 1 states that mining activities are governed exclusively by the 

act, the bylaws, and any application regulations and the laws or regulations to 

which they refer. The failure of the act to include a relevant, external law should 

not be grounds for that law to not apply to mining in Haiti. As a social, 

governance, economic, health, and social issue, it is unclear why all Haitian laws, 

at least as a starting position, should not apply to mining. Mining creates some of 

the most toxic and plentiful wastes, creates some of the most lasting industrial 

impacts, and usually only stays at one site for less than a handful of decades. 

Mining also offers many benefits, but given the significant, essentially permanent 

impacts caused by mining, it seems that Haiti’s laws should all apply to it.  

Instead, all Haitian law should apply to mines and mining. It would be more 

protective, and clearer, for the mining act to expressly identify laws that do not 

apply to mines. The mining act should be central to mining, but it should not be 

the exclusive governance. 



 

69    

Recommendation: Ensure that all references to the law explicitly refer to 

“other applicable laws and regulations.” 

 

Article 2. The description of natural deposits in Article 2 may be too narrow—

excluding deposits that could exist elsewhere. The act should not limit deposits to 

any particular location and should therefore include all deposits, no matter 

location, in the ownership and regulatory purview of the state. 

Recommendation: Consider referring to “natural deposits of mineral or 

fossil substances no matter where they are found, including but not limited 

to, on the surface or below the surface of the earth and/or beneath waters 

(such as rivers, lakes, or the ocean) and geothermal deposits ...” 

 

Article 3. Article 3 states: 

Prospecting, exploration and exploitation of mineral or fossil substances and 

geothermal resources and groundwater are of public benefit activities ... 

These activities may yield public benefit—but prospecting, exploration, and 

exploitation are not always a public benefit activity—and may in fact be a public 

liability or may not yield as great a benefit as other comparable uses of the same 

land. 

Recommendation: Consider referring to “Prospecting, exploration, and 

exploitation of mineral or fossil substances and geothermal resources may 

yield public benefits when properly exploited ...” 

In addition, Article 3 states: 

The State may authorize any person or group of natural persons of Haitian 

nationality constituted cooperative or any legal entity of Haitian law to be 

delivered first to the operations of prospecting, exploration and exploitation 

when these people, cooperatives or Corporations have the technical and 

financial capacity to carry them out. 

The provision should further include an express commitment to comply and also 

should require that these entities have not previously violated Haitian 

environmental or social laws as a part of business actions. A goal is to ensure 

that if someone or a corporation has previously violated Haitian environmental 

laws and has not cleaned up the problem to the satisfaction of the state, then the 

entity should not be allowed to obtain further permits. 

Recommendation: Consider adding “have the technical and financial 

capacity to carry them out and have not previously violated Haitian 
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environmental or labor laws and not remedied that violation to the 

satisfaction of Haitian regulators.” 

Article 3 further states: 

Prospecting is free. Any natural or legal person may be permitted to conduct 

mineral exploration throughout the national territory. The State may authorize 

any person or group of natural persons of Haitian nationality constituted 

cooperative or any legal entity of Haitian law to be delivered first to the 

operations of prospecting, exploration and exploitation when these people, 

cooperatives or Corporations have the technical and financial capacity to 

carry them out. 

Mineral exploration should only be allowed on lands that are suitable for mining. 

Stated another way, exploration should NOT be allowed on lands that are 

protected or deemed unsuitable for mineral development by another action of law 

or governmental decision-making. For example, no mining should be allowed on 

(or under) lands that are designated World Heritage sites or that are important for 

other existing nontransferable economic reasons, such as a productive coffee 

plantation. 

Further, it is unclear how the government will determine who has or does not 

have the technical and financial capacity to carry out mining. Supposedly 

technical capable mining companies have caused billions of dollars of 

unintentional damage around the world. Similarly, many supposedly financially 

capable companies have gone bankrupt—whether because of actual loss of 

money or because declaring bankruptcy was a better financial opportunity than 

paying for cleanup or fines. The only way to ensure financial capacity is to ensure 

that the Haitian law includes strict financial surety (bonding) requirements and 

that those provisions are vigorously enforced. 

These provisions are in addition to and supplement those provided in Articles 

168–169. 

Recommendation: Do not allow mineral prospecting or exploration on 

lands that are otherwise deemed not suitable or open to mining. 

Recommendation: The governmental regulatory authorities should have 

the authority to deny (or rescind) any mining permit at any time that it is 

demonstrated that such permit will cause more-than-reasonable risk or 

harm to Haiti. 

Recommendation: Ensure that bonding requirements protect Haiti from the 

actual costs of mining (and reclamation) at all phases of mining  
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Article 4. Article 4 includes many elements and details about mine regulation. It 

should include an additional phrase that captures and includes all other features 

about mining— from prospecting to postreclamation—to ensure that the 

government has authority and regulatory control over every element of mining. 

Recommendation: Include an additional general phrase to ensure that the 

government has regulatory authority over all mining acts and features. 

 

Article 19 and Article 33. Article 19 and Article 33 each raise the same problem 

as Article 3 regarding technical and financial capacity. The provision should 

further include an express commitment to comply and also that the entities 

involved in mining have not previously violated Haitian environmental or social 

laws as a part of business actions. A goal is to ensure that if someone or a 

corporation has previously violated Haitian environmental laws and has not 

cleaned up the problem to the satisfaction of the state, then that person or 

corporation should not be allowed to obtain further permits. 

Recommendation: Consider adding “have the technical and financial 

capacity to carry them out and have not previously violated Haitian 

environmental or labor laws and not remedied that violation to the 

satisfaction of Haitian regulators.” 

The provisions of Article 33 provide for various requirements for exploration. 

They should include that a mining company or its subsidiaries or parent 

companies should not be eligible for a mining permit (prospecting, exploration, or 

exploitation) for a period of five years if the company (or its subsidiaries or parent 

company) or the principal mine manager or principal individual owners (such as a 

stockholder) has as a part of its/his/her mining activities repeatedly (more than 

two times for the same infraction/violation) violated the act or other Haitian laws 

relating to protecting human health and the environment. After a second 

termination, artisanal miners should not be allowed to mine for two years. After a 

third termination, artisanal miners should be banned for 10 years from mining 

activities. 

Recommendation: Mining companies should not be allowed to apply for or 

hold a prospecting, exploration, or mining permit if in the course of their 

mining activities they repeatedly violate the act or other law related to 

human health or the environment. 

 

Article 44. Article 44 creates an exclusive right to the use of the land. It would be 

better to ensure that this right to exploration is understood to exist alongside 

other pre-existing rights to the land—such as agriculture or other current uses of 
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the land. The right to prospect or explore should not remove all other 

current/existing rights in the land. 

Those with pre-mining (including prospecting and exploration) economic uses of 

the land should be compensated by the mining company for the lost use of the 

land during the period when mining activities impair that use—at a fair market 

valuation. 

Recommendation: The law should make clear that the right to prospecting 

or exploring is not a right to the exclusive use of the land. The rights to 

prospecting or exploration are for the exclusive MINERAL rights of the 

land—but must coexist with and not conflict with other pre-existing/current 

uses of the land. The mining company must compensate those with any 

pre-existing/current (pre-mining) uses of the land at a fair market value and 

for the duration that the pre-mining use is prevented or impaired. 

 

Article 45. The provisions of Article 45 are among the most important in the act 

relating to protecting Haiti from mining’s negative impacts to human health and 

the environment (and social resources). It is important that the act make a clear 

statement that the act requires protecting human health and the environment 

from undesirable impacts from mining. 

Recommendation: The act should specify that the regulations must be 

adequate to protect human health and the environment from direct, 

indirect, and cumulative impacts from mining. 

 

Article 46. Article 46 includes important requirements to be met by the mining 

company prior to permit issuance. Additional requirements should be (1) that the 

mining company have a complete and adequate reclamation plan prior to permit 

issuance and (2) that, prior to initiating permit activities, the mining company post 

an adequate financial assurance (bond). 

These provisions supplement those in Articles 174–175 (and do not replace 

them). 

Recommendation: Prior to permit issuance, the mining company should be 

required to submit a complete reclamation plan that sufficiently details the 

reclamation activities necessary to close the mine and restore the impacted 

land to a productive post-mine land use. 

Recommendation: Prior to a mining company being allowed to implement 

an approved permit, the mining company should be required to post an 

adequate financial assurance that is based on the actual cost of 
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maintaining and reclaiming the mine at any given time, and that is reviewed 

and updated at least every three years. 

 

Article 48. Article 48 should include verification of the adequacy and 

responsiveness of the environmental impact assessment to ensure the regulatory 

agencies have appropriately considered impacts to human health and the 

environment. This verification is necessary to ensure that the mining company 

and agencies have both considered the full breadth of possible impacts and that 

the public has had ample opportunity to participate in and comment on the 

process, documents, and results. 

Article 48 should require that the mining company post an adequate financial 

surety (bond) that will ensure that should the mine operator fail to complete these 

permit obligations—for any reason—the regulatory agencies have ready access 

to liquid, on-demand financial resources necessary to maintain and reclaim the 

entire site and all mining impacts. 

A mining company or its subsidiaries or parent companies should not be eligible 

for a mining permit (prospecting, exploration, or exploitation) for a period of five 

years if the company (or its subsidiaries or parent company) or the principal mine 

manager or principal individual owners (such as a stockholder) has as a part of 

its/his/her mining activities repeatedly (more than two times for the same 

infraction/violation) violated the act or other Haitian laws relating to protecting 

human health and the environment. After a second termination, artisanal miners 

should not be allowed to mine for two years. After a third termination, artisanal 

miners should be banned for 10 years from mining activities. 

These provisions supplement those in Articles 174–175 (and do not replace 

them). 

Recommendation: Require verification, with public participation,  of the 

adequacy and responsiveness of the environmental impact assessment to 

ensure the regulatory agencies have appropriately considered impacts to 

human health and to the environment and the public’s comments on those 

and related topics. 

Recommendation: The act should require a financial surety that is based 

on the costs to maintain or stop mining should it be necessary at any time 

during the mine’s life—and then implement the entire reclamation and 

closure plan. No portion of the surety should be released until the public 

has had an opportunity to participate in the bond release process and 

reclamation and closure activities are complete and an adequate time has 

passed to demonstrate that reclamation has yielded a stable, self-

sustaining environment. The surety must be independently guaranteed (not 
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by the mining company or its parent or subsidiaries), reliable, readily 

liquid, and independently evaluated and updated at least every three years. 

Recommendation: Mining companies should not be allowed to apply for or 

hold a prospecting, exploration, or mining permit if in the course of their 

mining activities they repeatedly violate the act or other law related to 

human health or the environment. 

 

Article 50. Article 50 describes the requirements for an environmental impacts 

assessment. The law should further specify that the assessment must include an 

analysis of all direct, indirect, and cumulative impacts from mining. The law 

should further require that the preparation and evaluation of the impacts 

assessment include public participation sufficient to ensure that individuals, 

communities, and stakeholders who may be impacted and/or are interested in 

the mine have the ability to review and comment on a complete draft version of 

the analysis and again on the final version of the analysis.  

Recommendation: The act should ensure that environmental assessments 

and review include an analysis of all direct, indirect, and cumulative 

impacts from mining. 

Recommendation: The act should require that the public be given at least 

90 days to review and comment on the terms of reference and final version 

of the environmental assessment document and that regulatory review 

consider and respond to public comments about the proposed mine. 

 

Article 53. Article 53 contains what appears to be a substantial flaw. As written, it 

appears to indicate that if a permit holder decides to abandon a permit then the 

state will offer the permit to other prospective mining companies for the highest 

bid. This process ignores the possibility that the original permit holder abandoned 

the permit because of good cause—such as that the mineral was not 

economically viable or included a previously unknown environmental problem. In 

the situation of such an example, the permit should be abandoned and the mine 

should not proceed. 

Where a permit holder abandons its permit, it would be better for the permit 

simply to be canceled and the property to revert to the state as an undeveloped 

resource. 

If the property has already been developed (that is, mining has started), then it 

should be left to the discretion of the regulatory agencies how to proceed with the 

mine’s bond and with the permit (whether to reclaim and close the site or whether 

to operate the site on an interim basis and repermit the existing mine, etc.). The 
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regulatory agencies should not be required to bid the site in all situations. The 

regulatory agencies’ decision to close/reclaim or bid/repermit an active site 

should further require a sufficient public participation and comment period. 

Further, in the case that an exploration permit is abandoned or otherwise 

defaulted, the government should take over the site to ensure that all mining-

related impacts are reclaimed. 

Recommendation: When a mining company abandons a permit, the 

government regulatory agencies should determine whether the site should 

be closed and reclaimed or whether the permit should be put up for bid. 

When the permit is put up for bid, the winning bidder must comply with all 

requirements of a mining company seeking an original permit in the first 

place, including having the financial and technical capacity to operate and 

reclaim the mine, being able to provide an emergency response, 

possessing financial surety, etc. The public should have an adequate 

opportunity to review materials and comment on the decision and 

implementation of that decision when responding to a permit that is 

abandoned. 

Recommendation: When a mining company abandons a permit, the 

government regulatory agencies should use the reclamation bond to 

ensure that mining impacts are stopped and that the site is fully reclaimed. 

 

Article 55. In Article 55, the provision for six months of application for a permit 

extension is not sufficient. At least one year is recommended to provide for 

complete regulatory review and public comment. 

Further, a permit renewal should require that the previous (existing) permit be 

fully complied with and that there be no outstanding unremedied deficiencies or 

problems. 

Recommendation: Require that an application for renewal of an existing 

mine permit shall be produced with all supporting documents no less than 

12 months prior to the expiration of the current/existing permit. 

Recommendation: Renewal of a permit should also require that the permit 

holder has met all requirements of the previous permit and remedied any 

problems or failures during the previous permit prior to application for or 

issuance of a renewal request. 

Article 55 should also ensure that all material changes to the mine’s operation or 

its impacts to human health and the environment are captured in a revised 

environmental impact assessment document. This document should also include 

a detailed discussion of whether the predicted impacts to human health or the 
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environment were different from those actually seen during mine operations—

allowing for improved understanding of the mine’s impacts and also improving 

the impact assessment methods and results. 

Recommendation: The act should ensure that as part of an exploitation 

permit renewal process a new or updated environmental impact 

assessment measures, describes, and analyzes impacts to human health 

and the environment—and eliminates or mitigates these impacts. Further, 

the new or updated assessment should compare earlier environmental 

assessments’ results and conclusions with the actual impacts to assess 

and refine not only mine operations to minimize impacts but also to refine 

the assessment process to better capture and represent impacts. 

 

Article 59. The provisions for landowner notice in Article 59 are not adequate. It 

is important that landowners and current occupants of land have the right to 

withhold approval for mine prospecting or exploration. 

Recommendation: Adjust the requirement to ensure that landowners and 

occupants shall be required to provide consent prior to prospecting, 

exploration, or exploitation. 

 

Article 63. Among the requirements of Article 63 is the completion and 

submission of an environmental impact assessment. A quarrying permit review 

should require an environmental impact assessment that includes the same 

elements as that of a regular mine—but the quarry impact assessment should be 

commensurate to the size of and impacts from the proposed quarrying activities. 

The law should specify that the assessment must include an analysis of all direct, 

indirect, and cumulative impacts from the quarry. The law should further require 

that the preparation and evaluation of the impacts assessment must include 

public participation sufficient to ensure that individuals, communities, and 

stakeholders who may be impacted and/or are interested in the mine have the 

ability to review and comment on a complete draft version of the analysis and 

again on the final version of the analysis. 
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Recommendation: The act should ensure that environmental assessments 

and review include an analysis of all direct, indirect, and cumulative 

impacts from quarrying. 

Recommendation: The act should require that the public be given ample 

opportunity to review and comment on the draft and final versions of the 

environmental assessment document and that regulatory review consider 

and respond to public comments about the proposed quarry. 

 

Article 66. Article 66 should include verification of the adequacy and 

responsiveness of the environmental impact assessment to ensure that 

regulatory agencies have appropriately considered impacts to human health and 

the environment. This verification process is necessary to ensure that the mining 

company and agencies have both considered the full breadth of possible impacts 

and that the public has had ample opportunity to participate in and comment on 

the process, documents, and results. 

Recommendation: Require verification of the adequacy and 

responsiveness of the environmental impact assessment to ensure that the 

regulatory agencies have appropriately considered impacts to human 

health and the environment and that the public comments on those 

matters. 

 

Article 72 and Article 73. Collectively, articles 72 and 73 should ensure that all 

material changes to the mine’s operation or its impacts to human health and the 

environment are captured in a revised environmental impact assessment 

document. This revised document should also include a detailed discussion of 

whether the predicted impacts to human health or the environment were different 

from those actually seen during mine operations—allowing for improved 

understanding of the mine’s impacts and also improving the impact assessment 

methods and results. 

The 15-day timetable in Article 73 is very limited, particularly if there are 

environmental impacts that require consideration, evaluation, or further 

study/discussion. The renewal process should not be presumed—but rather 

should be an opportunity for reassessment and reevaluation to ensure that 

impacts are fully understood, measured, and either prevented or mitigated in the 

future. 

Recommendation: The act should ensure that a new or updated 

environmental impact assessment measures, describes, and analyzes 

impacts to human health and the environment and can compare earlier 

environmental assessments’ results and conclusions with the actual 
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impacts to assess and refine not only mine operations to minimize impacts 

but also refine the assessment process to better capture and represent 

impacts. 

Recommendation: The timetables in the act should be sufficient to ensure 

that regulatory agencies have sufficient time to completely and adequately 

perform their obligations. 

 

Article 78. Article 78 provides for abandonment or other breach of contract, but 

the act as a whole does not require adequate financial surety (bond) that will 

ensure that should a mine operator fail to complete its permit obligations—for any 

reason—the regulatory agencies have ready access to liquid, on-demand 

financial resources necessary to maintain and reclaim the entire site and all 

mining impacts. 

Recommendation: The act should require a financial surety that is based 

on the costs to maintain or stop mining should it be necessary at any time 

during the mine’s life—and then to implement the entire reclamation and 

closure plan. No portion of the surety should be released until (1) the 

public has had an opportunity to participate in the bond release process, 

(2) reclamation and closure activities are complete, and (3) an adequate 

time has passed to demonstrate that reclamation has yielded a stable, self-

sustaining environment. The surety must be independently guaranteed (not 

by the mining company or its parent or subsidiaries), reliable, readily 

liquid, and independently evaluated and updated at least every three years. 

 

Article 83. Article 83 requires that the mining operator be responsible for certain 

reclamation tasks (notably soils replacement) if the mining permit has been 

cancelled or revoked, or has lapsed. In these and related cases, the mining 

operator is likely not in the position or not available to perform necessary 

reclamation tasks. The mining operator also would not have great incentive to 

complete the tasks or complete them to the best possible standards (because the 

operator is gone). The act should therefore anticipate having the regulatory 

agencies step in and use the financial surety (bond) to complete the necessary 

tasks. Having the regulatory agencies funded and responsible for these tasks will 

ensure the closure and reclamation tasks are completed according to the original 

plan—or modified appropriately—with a focus on long-term stability and on 

protecting human health and the environment. 

Recommendation: The act should anticipate that in the event that the 

mining company and/or operator have abandoned the mine—or had the 

permit revoked or cancelled, or the permit has lapsed—the government 



 

79    

should use the bond to complete appropriate reclamation and related 

closure tasks. 

 

Article 90. The licensing card for artisanal miners is valid for one year and 

renewable indefinitely. The act should provide specific provisions that terminate 

for one year the licensing card for artisanal miners who repeatedly (more than 

two times for the same infraction/violation) violate the act or other Haitian laws 

relating to protecting human health and the environment. After a second 

termination, artisanal miners should not be allowed to mine for two years. After a 

third termination, artisanal miners should be banned from mining activities for 10 

years. 

Recommendation: Artisanal miners should not be allowed to mine if in the 

course of their mining activities they repeatedly violate the act or any law 

related to human health or the environment. 

 

Article 103 and Article 104. Title VI, Chapter II, provides that companies be 

allowed to export any mining materials from Haiti. Removing raw materials with 

little or minimal processing may take from Haiti many jobs and economic 

opportunities. This provision is a significant policy decision that Haitians and the 

government should consider and discuss in detail. It would not be unreasonable 

for Haiti to require that certain processing activities occur in Haiti. Such 

requirements may require building (potentially expensive) processing facilities, 

but would provide for employment and development in Haiti. Because Haiti’s 

mineral resources are still largely unknown, it is premature to allow raw materials 

to leave the country without considering requiring processing in Haiti. 

Recommendation: In the interest of maximizing mining and processing 

wealth to Haiti, Haiti’s government and public should openly consider 

whether and how to limit exporting raw mineral resources from Haiti. 

 

Article 115. The provisions for secrecy in Article 115 are too broad and are likely 

to exclude the public from participating in mining decisions, prevent the public 

from access to information that is necessary to engage in policy and permitting 

decisions, and exclude the public from performing mine oversight and 

participating in mine oversight and violation response. 

Recommendation: The act, and in particular Article 115, should require that 

all information is public except information that is not material to the 

regulation of mining. This exception is intended to be interpreted narrowly. 

Confidentiality should be minimized so as not to degrade regulatory 
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activities or the public’s right to review and participate in mining regulatory 

processes and actions.  

Recommendation: No information should be allowed to be confidential 

from the public where the information relates to human health or 

environmental impacts. 

 

Article 116. Article 116 provides for a mining authority response when a mining 

action is likely to cause significant harm. Because of the nature of mining, it 

would better protect Haitian people and the environment—and economy—for the 

act to require that best engineering practices and standards from around the 

world shall always apply to all mining activities that occur in Haiti. Further, where 

there is a reasonable possibility that mining activities could have a significant 

impact on human health or the environment, then the mining company should be 

required to prevent those impacts. Where that is not possible, the mining 

company should be required to mitigate the impacts to the extent possible, and 

where impacts occur, the mining company should be required to replace or 

restore the lost or reduced resources and reasonably compensate those 

impacted. 

Recommendation: The act should require that the mining authority protect 

human health and the environment from significant degradation caused by 

mining. 

Recommendation: The act should require that where there is a reasonable 

possibility that mining activities could have a significant impact on human 

health or the environment, the mining company should be required to 

prevent those impacts. Where prevention is not possible, the mining 

company should be required to mitigate the impacts to the maximum 

extent possible. 

Recommendation: The act should require that (1) where mining impacts 

occur, the mining company should be required to compensate Haiti and 

Haitians for lost resources (such as water, wildlife habitat, homesites, etc.), 

and (2) where individuals are harmed, the mining company should be 

required to fairly compensate the individuals  

 

Article 117. Article 117 requires that the mining company (or its representatives) 

perform work on the site if the mining company abandons, terminates, or 

withdraws from the mine. This requirement is unworkable because it necessitates 

that the government enforce this legislation on a company that has left the site 

(for any number of possible reasons, including possible bankruptcy).  
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It would be far more protective of Haiti’s economy, natural resources, and people 

to require mining companies to post a financial surety that is sufficient to manage 

ongoing mining activities, reclaim the site, and monitor it for regulatory 

compliance. The financial security (bond) must be sufficient for the government 

to take the place of the mining company that has left the mine. This requirement 

is the only way to ensure that there is sufficient money to complete the necessary 

tasks and to ensure that abandonment or waiver do not threaten Haiti’s 

economy, human health, or environment. 

Recommendation: The act should require a financial surety that is based 

on the costs to maintain or stop mining should it be necessary at any time 

during the mine’s life—and then to implement the entire reclamation and 

closure plan. No portion of the surety should be released until the public 

has had an opportunity to participate in the bond release process and until 

reclamation and closure activities are complete and an adequate time has 

passed to demonstrate that reclamation has yielded a stable, self-

sustaining environment. The surety must be independently guaranteed (not 

by the mining company or its parent or subsidiaries), reliable, and readily 

liquid, and it must be independently evaluated and updated at least every 

three years. 

Recommendation: The act should specify that the regulations 

implementing the act’s financial security provisions are adequate to protect 

Haiti’s resources, human health, and environment from mining company 

actions and from the failure of a mining company to act as required by law 

or its mining permit. 

 

Article 123. Article 123 requires that permit renewal applications be submitted 

six months before a mine permit expires. Six months is too short a time period. At 

least one year is recommended. 

Recommendation. Mining companies are required to submit renewal 

applications at least one year before a mine permit expires.  

 

Article 132 and Article 133. Chapter V provides requirements for merging two 

parcels owned by a single mining entity. The articles do not provide for agency 

discretion in allowing or not allowing a merger, nor do they provide oversight by 

the government regarding the possible conditions of that merger. For example, 

the larger (merged) exploration or mining site could have different impacts on 

human health or the environment than the two separate parcels have. Or the joint 

parcel could logistically allow for harm to one or more resources that were 

previously not likely to be harmed (for example, the two parcels together could 
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yield a larger potential mine such that the larger mine’s activities threaten a water 

body on one of the parcels—which would not have been similarly impacted by 

just one parcel. 

The act therefore should identify all existing permits and concessions, and the 

merger of the site should reopen permits from or contracts with the government 

for renewed analysis and review to determine the potential impacts that may 

result from the new joined lands. The decision to merge should be discretionary 

and subject to public review and participation. 

Recommendation: The act should ensure that a request for a merger is 

accompanied by a detailed analysis of potential impacts to human health 

and the environment that are posed by the merged parcels and compared 

with previously studied impacts and conclusions made about the two 

independent sites. The application should also include a clear identification 

of the previous owners (in a detailed chain-of-custody declaration). 

Recommendation: The mining authority should have sole discretion to 

grant or deny a request for merger. 

Recommendation: The merger review and decision should be subject to 

public review and participation in the decision. This review and 

participation should especially include local individuals and families and 

those people who could reasonably be impacted by the merger decision. 

In respect to the act’s Chapter VI, Chapter VII, and Chapter VIII (Waiver, 

Withdrawal, and Extinction, respectively), it is important that the act state clearly 

that no financial surety (bond) shall be released in whole or in part until all 

provisions of the bond release have been completed. This should not be 

impacted by waiver, withdrawal, or extinction. If another entity takes over the 

permit and all responsibilities, the new owner/operator must secure a financial 

surety prior to being able to take over the permit/mine sites. Only at that time 

may the original owner’s bond be released. 

Recommendation: No bond should be released, including when the 

government or company has executed a waiver, withdrawal, or extinction, 

or there has been abandonment by the company in any form, until the 

terms of the bond have been completed to the satisfaction of the national 

mining authority—and been subject to public review, comment, and 

participation in the final decision. 

 

Article 150. The act provides for the rights of mining companies to complete 

certain actions necessary to exploit the resources/the mine. However, this 

provision should also make it clear that all actions that occur on a mine site are 

subject to the explicit permitting of the national mining authority. 
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Recommendation: In this provision that identifies the rights of mines, the 

act should also make clear that all mine actions on a mine site are subject 

to the mining authority’s review and permitting. 

 

Article 152. The provision for mine sites to be 50 meters from described 

structures or lands is not necessarily adequate to protect resources outside of a 

mine boundary. Many mine structures and facilities may cause physical or other 

harm (such as ground vibration, dust, noise, etc.) or visually threaten the use and 

enjoyment of an existing structure or site. It would be more appropriate for the 

provision to require a distance of not less than 100 meters, and for the provision 

to state that the distance may be required to be even greater, subject to mining 

authority discretion. 

Mines are large industrial facilities and are not usually compatible with facilities 

described in the act. Therefore, it is important to include adequate distances 

between mine and non-mine facilities and resources. 

Recommendation: The act should provide (1) that no mine facility or 

structure may be situated within 100 meters of any non-mine structure or 

facility or designated space, and (2) that the national mining authority shall 

have the full authority to increase this distance as necessary on a site-

specific basis to protect non-mine—and off-site—resources. 

 

Article 155, Article 156, and Article 157. The articles in Title IX, Chapter II 

relate to compensation to third parties who own or use the lands impacted by a 

mine. The provisions of this chapter may unreasonably limit the compensation 

paid to landowners, occupiers, and users. It is important that the compensation 

paid by a mine consider all factors of the land use, including similar lands nearby, 

but the final determination should be whatever is necessary to “make whole” 

those impacted by mining. In this sense, make whole means that the people are 

compensated for their losses and inconvenience and are socially and 

economically in a situation during and after mining as though mining did not 

occur. The act should not limit compensation in any way that could reduce 

reasonable payments to landowners, users, and occupiers who are directly and 

indirectly impacted by mining. 

The act should further provide for a public compensation oversight panel that is 

available to owners, users, and occupiers who want a public review of their 

compensation to ensure that it is fair, reasonable, complete, and voluntary. 

Recommendation: The act should ensure that mine company payments to 

people who own, use, and occupy lands impacted by mining are 

reasonable and sufficient to make the individuals “whole” as though 
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mining had not occurred. The act should not artificially cap these 

payments; rather, it should ensure that the payments are just and 

reasonable—and that the acceptance of these payments is voluntary and 

not coerced. 

Recommendation: The act should establish a standing public 

compensation oversight panel that is available to owners, users, and 

occupiers who want a public review of their compensation to ensure that it 

is fair, reasonable, complete, and voluntary. This panel should be 

composed of informed, neutral individuals capable of performing the 

oversight duties. 

 

Article 158. In Article 158, the act allows for the expropriation of lands or 

structures that are needed for mining. No mining activity should require or allow 

(or be based on) the involuntary taking of any land or structure from any 

individual or any level of government (if such government entity owns land). If the 

act allows such provision, then it should ensure that compensation for these 

lands or structures is full and complete, and that the individual(s) losing their land 

to the mine are made fully whole in terms of financial compensation and future 

opportunity to re-establish themselves. All such transactions should be fully 

documented and established by a written contract that is subject to judicial 

review and appeal. 

Recommendation: Involuntary expropriation (taking, condemnation) of 

private lands should not be allowed. However, if it is allowed, the act 

should ensure that compensation is fair and complete and subject to 

review by the public compensation oversight panel. 

 

Article 174 and Article 175. The act provides the provisions for a financial 

surety (see above for additional comments regarding financial securities [bonds]). 

It is good for the act to require that money be put into an account for use by the 

government. However, the act should establish more detail for bonding 

requirements.  

Requiring funds be put into a bank account is a good idea, but may not be 

financially reasonable for all companies, particularly when at any given time the 

amount in the fund must be adequate to complete full mine maintenance, mine 

closure, and reclamation and monitoring. Early in the life of the mine, during mine 

construction and before the sale of minerals, the availability of cash to put in this 

fund could limit the ability of all but the biggest companies to undertake mining.  
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This requirement may be a policy decision for Haiti to consider—but ultimately, 

the following provisions are necessary to ensure that Haiti’s mining permits do 

not cause financial (and other) liability to Haiti. 

Recommendation: The financial surety must be based on the costs for the 

government (directly or by contract) to maintain the mine site (which may 

include operating the mine for a period of time), and then to implement the 

reclamation and closure plan. For that reason the act must ensure that the 

reclamation and closure plan are complete and accurate and that the cost 

estimates for those items are complete and accurate. These costs must 

also include the costs of the Haitian government or its contractor 

implementing the reclamation and closure plan (if, for example, the mining 

company declares bankruptcy). 

Recommendation: The act should provide that no surety or portion of a 

surety may be released until reclamation and closure activities are 

complete and an adequate time has passed to demonstrate that 

reclamation has yielded a stable, self-sustaining environment. It is 

essential that the public have an opportunity for at least a 30-day comment 

period to review and comment on the adequacy of mine closure and 

reclamation prior to any surety release. 

Recommendation: Surety instruments must be cash or independently 

guaranteed, reliable, readily liquid and available only to the government 

(and not revocable), independently evaluated using standard, accepted 

accounting methods at least every three years, and updated when 

indicated by the independent evaluation or when the mine, reclamation, or 

closure plan is substantially modified. The act should prohibit financial 

surety instruments that are self-bonding or corporate guarantees. 

 

Articles 176–196. The act separates environmental, social, and human health 

issues into various elements in Articles 176–196. These articles are a good start, 

but may not sufficiently ensure that all mine facilities and operations (including 

reclamation) are fully evaluated and considered and that all mine closure and 

impacts are considered. 

The act should ensure that the mining authority considers all relevant 

environmental impacts and requires mines to prevent impacts where reasonably 

preventable. Where such impacts cannot be reasonably prevented, then the 

mining authority should ensure that the impacts are mitigated. The mining 

company should be required to separately replace equivalent lands and 

compensate the government, landowners, and users for impacts that cannot be 

prevented or mitigated. 
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Recommendation: The act should require that prior to any mining activity 

(beyond exploration), the mining company provide a reclamation and 

closure plan that is designed to protect human health and the environment 

and return lands disturbed by mining to a productive, purposeful post-

mining land use. 

Recommendation: The act should require that the reclamation and closure 

plan be of sufficient detail (and accurate and complete) such that the 

mining authority and the public have an opportunity to assess and evaluate 

(1) all natural resources (such as water, soils, air, etc.), (2) all mining 

impacts to these resources and to human and social health, (3) all mine 

facilities (such as pit, waste rock pile, tailings impoundment, etc.), (4) all 

reclamation elements necessary to close the mine and return the land to a 

productive post-mining land use, (5) monitoring and governmental 

oversight, (6) a public participation plan, and (7) monitoring for compliance 

and monitoring for environmental conditions and quality. 

 

Title XIII. Some of the provisions of Title XIII relate to royalties and taxes on 

mines operating in Haiti. The current draft leaves the rates and impositions to 

future regulations. This deferral is not necessarily unreasonable, but the act 

should provide minimum amounts so that the regulations have a baseline. These 

minimums in the act should not be the de facto amount, but rather should be 

imposed to ensure that the regulations can go no lower. 

The royalty and tax rates may have a significant impact on Haitian mining. 

Therefore, it will be important to balance requiring a fair payment to Haiti for the 

extraction of the country’s resources with the desire to remain “competitive” in 

terms of international rates and extraction costs. Consequently, it may be 

appropriate for the nation (government and public) to consider the issue and 

balance income that is needed in Haiti with the desire to promote mining (which 

also would bring income). 

It will also be important for the act to require the government to provide a 

transparent accounting about what money is received from mining revenues 

(rents, fees, taxes, royalties) and how that money is allocated, distributed, and 

spent. 

Recommendation: The act should be predicated on a national discussion 

involving the government and public to consider the rates of royalties and 

taxes. 

Recommendation: The act should require that the government (at all levels) 

provide a transparent accounting about money received from mining 
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revenues (rents, fees, taxes, royalties) and how that money is allocated, 

distributed, and spent. 

 

Title XIV. Some of the provisions of Title XIV concern taxes and customs related 

to importing mine equipment. The current draft largely exempts imported mining 

equipment from certain import and related taxes. These taxes can be a 

significant source of income and can be relatively small compared with the high 

cost of equipment. Therefore it may be appropriate for the nation (government 

and public) to consider the issue and balance income that is needed in Haiti with 

the desire to promote mining (which also would bring income). 

Recommendation: The act should be predicated on a national discussion 

involving the government and public to consider the rates of excise taxes 

and related fees and taxes. 

 

Article 243. The act provides for only three months (presumably from the mine’s 

desired start date) for the regulatory agencies to review a mine’s proposed plan 

of operations. This time frame is insufficient. The act should provide at least nine 

to 12 months to ensure that the regulatory agencies—and the public—have 

sufficient time to review the final proposals. 

Recommendation: The act should require that all submissions for mine 

planning give regulators at least nine to 12 months to review. This time 

frame will ensure sufficient time for agency review and possible revision by 

the mining company and will also ensure sufficient time for public review 

and comment/participation. 

Recommendation: No mining activity of any kind should occur without 

approval and a permit from the mining authority. This requirement is 

essential to ensure that the mining authority has approved the action and 

that the approval has appropriate requirements/limitations and has 

included public review, comment, and participation in the decision 

process. 

 

Title XV. Title XV contains numerous overlapping provisions regarding 

government approval and permitting. It is essential that the act limit mining 

activities to those expressly approved by the mining authority in the form of 

written permits. It is essential that the mining authority have sufficient time to 

review and approve, modify, or reject applications for permits and all mining 

activities. It is essential that all mining authority permits include sufficient time for 
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public review and comment and that the public thereby has a meaningful 

opportunity to participate in the review and permit processes. 

Recommendation: The act should limit mining activities to those expressly 

approved by the mining authority in the form of written permits.  

Recommendation: The act should ensure that the mining authority and 

other regulatory agencies have sufficient time to review and approve, 

modify, or reject applications for permits and all mining activities. 

Recommendation: The act should require that all mining authority permits 

include sufficient time for public review and comment and that the public 

thereby has a meaningful opportunity to participate in the review and 

permit processes. Mining permits, including baseline studies, operating 

plans, environmental management plans, and reclamation plans, should be 

disclosed on a public registry.  

 

Article 248. Article 248 provides for mine closure or abandonment of wells. All 

wells should be capped and reviewed/closed to ensure that water is not 

contaminated and that water from different hydrologic layers cannot contaminate 

water at different layers or other groundwater or surface water sources. 

Recommendation: The act should require that all well closures have a plan 

that ensures that water is not contaminated or later becomes contaminated 

and that there is no hydrologic connectivity in layers of the well or between 

the well and surface water or groundwater sources. Ideally, all wells should 

be “filled” (such as with cement or grout) to ensure that they do not convey 

water or contamination. 

 

Article 251. The closure provisions do not fully ensure that reclamation activities 

are accomplished, nor do they authorize the mining authority to use bond funds 

for reclamation purposes if a mining company fails to complete its permitted and 

contracted obligations to closure, reclamation, and monitoring. 

Recommendation: The act should require that the mining authority enforce 

all mine permit provisions, including those required for proper closure, 

reclamation, and monitoring. The act should authorize the mining authority 

to use financial security (bond) funds to complete required tasks where the 

mining company fails. 
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Article 256 and Article 258. In many situations, the distance provision in Article 

256 (50 meters) will not be sufficient. As was noted in the above discussion of 

Article 152, 50 meters may be a good start, but for many structures or lands it will 

not be adequate to protect resources beyond a mine boundary. Many mine 

structures and facilities may cause physical or other harm (such as ground 

vibration, dust, and noise, etc.) and may visually threaten the use and enjoyment 

of an existing structure or site. It would be more appropriate for the provision to 

specify a distance of not less than 100 meters, and to state that the mining 

authority has additional discretion to require the site to be located even farther 

away. 

Mines are large industrial facilities and are not usually compatible with the 

facilities described in the act. Consequently, it is important to include adequate 

distances between mine and non-mine facilities and resources. 

Recommendation: The act should provide that no mine facility or structure 

may occur within 100 meters of any non-mine structure or facility or 

designated space, and that the national mining authority shall have the full 

authority to increase this distance as necessary on a site-specific basis to 

protect non-mine—and off-site—resources. 

 

Article 264. Article 264 requires fencing to protect people from mine pits and 

some other facilities. A mine site is a highly industrialized, active, and potentially 

dangerous site. Therefore, a mine should be required to fence or otherwise limit 

intentional or accidental trespass during mine activities—that is, from the start of 

mine activities until mine closure and reclamation are complete. This fencing 

effectively prohibits public access to the site during mining activities. 

The reclamation and closure plan should provide details about how post-mining 

hazards will be made safe. For example, a mine closure and reclamation plan 

must describe how pits will be filled or have their steep faces reduced, or how 

they will be fenced—to remove physical hazards or ensure that people and 

animals cannot be harmed by them.  

Recommendation: The act should ensure that during operations the entire 

mine perimeter is fenced to effectively exclude the public from entering the 

site. 

Recommendation: The mine closure and reclamation plan should describe 

how the mine will deal with hazardous (and all) post-mine facilities—and 

detail the methods the mine will employ to prevent public access to 

harmful sites and/or reduce hazards. 
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Title XVI, Chapters III and IV. Chapters III and IV of Title XVI provide for various 

worker health and safety mechanisms and requirements. All mines should be 

required to comply with applicable international worker safety requirements, such 

as the International Labor Organization (ILO) conventions C001–Hours of Work 

(Industry) Convention, 1919 (No.1), and C176: Safety and Health in Mines 

Convention. 

Recommendation: The act should require that mines in Haiti conform to the 

ILO’s health and safety provisions, or other equivalent standards. 

 

Article 286, Article 289, and others. These articles require submitting materials 

or information to the mining authority. To adequately protect human health and 

the environment, it is important for the mining authority to have clear review and 

approval authority—and to require that mining companies respond to mining 

authority questions and problems, including those raised by the public and 

submitted to the mining authority, to ensure that final mining authority approval 

complies with the law and protects human health, the environment, and Haiti’s 

economic interests. 

Recommendation: The act should expressly specify that the mining 

authority has clear review and approval authority—and that mines are 

required to respond to mining authority questions and concerns, including 

those raised by the public and submitted to the mining authority—to 

ensure that final mining authority approval for any provision or permit 

complies with applicable law and protects human health, the environment, 

and Haiti’s economic interests. 

Recommendation: The act should expressly require that where 

notifications are made by mining companies to the mining authority or 

others, the mining authority still has an obligation to review and respond to 

the notification and that the mining company is only authorized to act on 

its notification after the mining authority has approved a final 

version/action. 

 

Article 292. The act provides for various confidential requirements, including 

Articles 115 and 292. No information should be confidential unless there is a 

bona fide reason that the information can cause economic or related harm to the 

mining company or government. This requirement is particularly important in 

mining—where the resources extracted belong to the people of Haiti and the 

government. 

Consequently, the default provisions in the act should require all information be 

available to the public (not confidential) except where that information is of 
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sufficient economic importance to warrant keeping it from the public. This may be 

the limited information about economic mineral content/values, production costs, 

etc. There is a strong public interest in ensuring that labeling materials as 

“confidential” is not a tactic to hide information that the public has a right to 

otherwise see, review, and comment on. 

Recommendation: The act, and in particular Article 115, should require that 

all information is public except information that is not material to the 

regulation of mining. This exception is intended to be interpreted narrowly 

with the understanding that confidentiality should be minimized so as not 

to degrade regulatory activities or the public’s right to review and 

participate in mining regulatory processes and actions. Where a mining 

company claims that information or documentation is confidential, it 

should be required to describe the confidential materials and withhold 

them, subject to review by the mining authority, which shall not allow 

excessive materials to be declared/deemed confidential. 

Recommendation: No materials should be allowed to be confidential from 

the public where the materials relate to violations that caused or may cause 

human health or environmental impacts. 

Recommendation: The mining authority should be the arbiter of whether or 

not something is confidential, not the mining company. 

 

Articles 294–298. Articles 294 to 298 require the mine operator to make its 

facilities available to the mining authority “upon request,” for the mining authority 

to make other inspections, and for both the mining authority and mine to take 

certain steps. These provisions are appropriate, but they are sometimes too 

limited.  

It is important for the mining authority to have the ability to complete “surprise” 

inspections in which the mining authority has the opportunity to see the site and 

conditions without advance knowledge of the mining company knowledge of—or 

preparation for—the visit. 

Further, all mine inspections should result in a written report that documents the 

visit and findings. The inspection report should further identify, in writing, 

requirements and recommendations to the mine operator, including follow-up 

steps, measurements, and inspections. 

Recommendation: The act should require that the mining authority visit 

and investigate the mine during scheduled and unscheduled inspections. 

These inspections may take place as part of a required annual inspection 

schedule (such as the anniversary of the mine’s original operating permit) 
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and for any reason. The entire site—and all records maintained by the mine 

on- or off-site—should be available to regulatory review at any time. 

Recommendation: The act should require that the mining authority 

complete inspection reports for a once-annual inspection, follow-up 

inspections, and any other planned or surprise inspections that are made. 

These reports should identify, in writing, requirements and 

recommendations to the mine operator, including follow-up steps, 

measurements, and inspections. These reports should be available to the 

public for public review and comment. 

 

Articles 306–309. Articles 306 to 309 provide for penalties for various 

infractions. These amounts appear to be low, especially compared with the value 

of minerals that may be extracted and compared with the economic harm that 

could be caused to Haiti and its citizens as a result of the identified infractions.  

Recommendation: The minimum penalty values should be sufficiently high 

to penalize corporate entities so that they are more likely to follow the 

requirements than break them and/or lie about them. Further, the mining 

authority should have the discretion to impose a higher penalty when it 

deems that appropriate. Provisions should be made for third parties to 

bring enforcement actions in the public interest.  
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