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Introduction 

 
This memorandum provides state fiscal management perspective regarding the 
potential implementation of the proposed Ohio Drug Price Relief Act, which is 
expected to be on Ohio’s statewide ballot in November 2017. 
 
In large part, the proposal mirrors Proposition 61, which was on the California 
statewide ballot and defeated by voters in November 2016.       
 
The proponents of the Ohio initiated statute argue that pharmaceutical drug prices 
are far too high creating a multiplicity of cost and access issues for patients and 
payers, including state governments.  They also argue that a new payment model 
needs to be created and modeled in Ohio in the form of the Ohio Drug Price Relief 
Act.  This proposal stipulates that state governmental entities in Ohio – including the 
Ohio Department of Medicaid and other state agencies, Ohio public employee 
pension systems and state universities – as payers of prescription drug costs cannot 
pay more for these drugs (net cost inclusive of rebates, discounts and other price 
concessions) than the lowest price that is paid by the United States Department of 
Veterans Affairs (VA). 
 
The initiated statute, which applies to programs serving approximately four million 
Ohioans, also covers the Rx Ohio Collaborative (RxOC), a drug purchasing 
consortium for over 600,000 Ohioans currently housed with the Ohio State 
University Health Plan, Inc.  It also includes Ohio’s Best Rx, which provides access to 
Ohio Best Rx prescription drug volume discounts that average 40 percent below 
retail across brand and generic medications combined – even though it does not pay, 
directly or indirectly, for drugs.  This discount is the weighted average of what 
Ohio’s state employee and state retiree health plans pay for a prescription minus 
any rebate offered to the program by a drug’s manufacturer. 
 
Importantly, private insurers and payers, who provide coverage for the majority of 
Ohioans, are not included as named parties in the ballot proposal. 
 
The VA receives a federally-mandated pricing discount from drug manufacturers 
and also negotiates additional discounts.  Drug manufacturers agree to these 
supplemental discounts in return for placement on the VA’s drug formulary, which 
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is a listing of drugs that VA doctors may prescribe without special prior 
authorization.  The limited nature of this listing provides manufacturers with an 
especially big reason to grant price discounts.  The VA then dispenses the purchased 
drugs to veterans through its own in-house pharmacies.  The VA operates a large 
mail order pharmacy as well as many direct services pharmacies within VA facilities. 
 
These drug payment policies mean that the VA, by law, receives a 24 percent 
discount from the average manufacturer’s price (AMP) for prescription drugs, plus 
whatever additional discounts and rebates the agency is able to negotiate with drug 
makers.  In other words, the VA’s price is never more than an estimated 76 percent 
of the AMP or the lowest price paid by other (nonfederal) buyers – and can be even 
less depending on the additional and supplemental discounts the VA is able to 
negotiate.  According to a December 2014 Congressional Budget Office (CB0) report 
(Comparing the Costs of the Veterans’ Health Care System With Private-Sector Costs), 
this relates, in part, to two price caps set in federal law that stipulate that the 
maximum price that the VA pays for a drug is either the best commercial price net of 
certain discounts and rebates or the average price paid by pharmacies minus a large 
statutory discount, whatever is lower.  The VA receives additional discounts if drug 
prices rise faster than inflation.   
 
A May 16, 2016 To The Point report from The Commonwealth Fund (Drug Price 
Control:  How Some Government Programs Do It) states that the -24 percent VA drug 
discount is slightly better than the Medicaid program (nationally), which, like the 
VA, benefits from a federally-mandated prescription drug discount.  The Medicaid 
program receives a price rebate from manufacturers equal to the lower of -23.1 
percent of the average price paid by other buyers, or the lowest price at which the 
drug is sold.  Medicaid also gets an additional rebate if a drug’s price rises faster 
than inflation.  Like the VA, state Medicaid programs also negotiate further 
discounts from manufacturers.  Unlike the VA, Medicaid’s net costs reflect the added 
costs of dispensing drugs to the public through retail pharmacies, since Medicaid 
programs do not operate their own pharmacies.  So, while Medicaid and the VA 
enjoy roughly the same discount on a drug when compared to the average 
manufacturer’s price, Medicaid’s final net cost will be higher to accommodate the 
distribution cost through retail pharmacies.  The VA’s cost of dispensing through its 
own pharmacies is ignored in the initiated statute; however, these costs must be 
paid by the state whether they are directly embedded in drug prices or whether 
they are paid for separately.  This Act’s omission of VA dispensing costs makes this 
reality much more problematic. 
 
When the VA’s net cost is compared to retail pharmacy pricing the difference is 
significant.  In fact, as noted in the referenced CBO report, this nonpartisan federal 
agency estimated in a prior (2005) study that certain federal pharmaceutical 
product purchasers – including the Veterans Health Administration and the 
Department of Defense – paid “roughly half” as much for brand-name drugs as retail 
pharmacies did, on average. 
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Because Medicaid drug prices, when compared to the average manufacturer’s price, 
are comparable with VA prices, Ohio’s three million Medicaid recipients are already 
benefiting from these prices.  This amounts to a major savings of hundreds of 
millions of dollars already realized by the state, which spends an estimated $1.5 
billion on prescription drug related expenditures (FY 2015).  Importantly, to the 
degree that supplemental Medicaid drug rebates are negotiated they come through 
Medicaid managed care organizations for the majority of program recipients who 
receive insurance coverage through these entities.  This means that the state should 
secure these savings by way of paying lower capitation rates to the managed care 
organizations than they otherwise would pay without these supplemental rebates.  
 
In relative terms, these Ohio figures show that VA drug costs are not as low as they 
appear to be when Ohio Drug Price Relief Act proponents compare average 
manufacturer drug prices and VA prices.  But, as is outlined below, the more 
fundamental point is that the Ohio Drug Price Relief Act’s operational and 
procedural complexities and implementation barriers likely make it impossible to 
implement. 
 
Proposed Act’s Implementation Barriers 
 
There are five primary problems standing in the way of a full and effective 
implementation of the proposed Ohio Drug Price Relief Act.  In abbreviated fashion, 
these practical problems are as follows: 
 

1. VA Price Data Is Difficult, If Not Impossible, To Obtain.  Primarily due to 
price transparency problems, obtaining a definitive understanding of exactly 
how much the VA pays for prescription drugs – its lowest price – may be 
impossible.  The VA’s implementation of its pharmaceutical drug payment 
system is complex, fluid and includes manufacturer related confidentiality 
agreements that make it highly unlikely that specific pricing data can be 
provided on an ongoing and timely basis.  Without this data, Ohio would find 
it impossible to implement fully the proposed Ohio Drug Price Relief Act.  
Getting the VA drug data regularly and accurately would likely require 
changes in federal laws, rules and regulations, as well as pharmaceutical 
company cooperation, none of which is mandated in this state proposal. 

 
2. No Pharmaceutical Manufacturer Participation Requirement.  Even if VA 

data could be obtained, the proposed Act provides no requirement for 
pharmaceutical companies to comply – no requirement that they actually do 
business with the state.  This means that implementation would be voluntary 
and depend upon business negotiations and related financial interests.  
Agreements may materialize, but they are not guaranteed.  If they do not 
materialize, impacted Ohioans may face limited access to essential 
medications, which could both jeopardize their health and create substantial 
additional costs to them and to Ohio taxpayers. 
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3. Cost Savings Likely More Limited Than Suggested By Proponents.  If 
implementation problems are overcome, there is a strong likelihood that the 
pharmaceutical cost savings would be more limited than proponents suggest.  
This is true, as has been noted, because state government in Ohio already 
receives substantial discounts on the drugs it purchases.  For Medicaid, Ohio 
government’s biggest drug buyer, the net price discounts through 
negotiations and rebates appear to be comparable to the VA and the Act’s 
proposed price ceiling.  For other impacted Ohio entities, the potential 
savings are likely larger, but nevertheless unachievable. 

 
4. Pharmaceutical Industry Financial Pressures Could Result In Consumer 

Price Increases.  To the extent that pharmaceutical cost savings could be 
generated for state purchasers, it is likely that the pharmaceutical industry 
would work to recoup its financial loses, no matter how small or large they 
may be, by increasing prices on the majority of Ohioans who would not be 
directly impacted by the Act.  In fact, these cost pressures could even be 
applied to some government entities, which are not directly included in the 
proposed Act.  Most notably, schools and local governments could see higher 
drug prices as a result of this proposal. 

 
5. State Required To Pay Proponent Legal Fees Should The Act Become 

Law.  The proposal requires the state of Ohio to pay the legal service fees 
that will allow four identified proponents of the Ohio Drug Price Relief Act to 
advance their position through the courts should they, and they alone, 
determine that action is warranted due to legal challenges to the Act.  This 
may well be an unprecedented development in Ohio legal history. 
    

Fiscal Management Recommendation:  Projected Additional Savings From 
Proposed Ohio Drug Price Relief Act is Unlikely and Indeterminate and 
Therefore Cannot Be Assumed 
 
The Act’s implementation barriers are real and are likely insurmountable.  This 
means that the proposed Act’s intended additional cost savings to consumers and to 
government programs is very unlikely and in any case currently indeterminate.  
Implementation requires action on the part of the federal government and by 
privately held pharmaceutical companies.  In neither case is this action mandated by 
the Ohio Drug Price Relief Act. 
 
As a practical management matter, these realities mean that state leaders would 
have to assume for budgetary planning purposes that, at least until referenced non-
state actions are fully and successfully implemented, the proposal will not produce 
any cost savings whatsoever.  If under the highly unlikely scenario that the proposed 
Act could be implemented fully, existing and evolving state pharmaceutical drug 
purchase policies and practices, including a growing state use of various managed 
health care agreements, are reducing the gap between what the VA pays for 
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pharmaceutical drugs and what is being paid by Medicaid and other impacted Ohio 
government entities. 
 
In sum, available evidence suggests strongly that Ohio government drug purchase 
policies meet commercial insurance standards and are thus market competitive.  
This and referenced public policies have the effect of substantially reducing drug 
costs well below the average manufacturer’s price and thus closer to analysts’ 
estimates of what the VA is paying.  Though in-actionable and fiscally indeterminate 
at the detail level, the pharmaceutical drug price ceilings required by the Ohio Drug 
Price Relief Act would produce smaller savings than its proponents want voters to 
believe.  Further, it could in fact result in loss of access to those drugs for which the 
target price is not achievable.  
 
In the end, the Ohio Drug Price Relief Act suffers from two profound problems:  
Its proposed solution very likely cannot be implemented; and this solution is not 
what it appears to be because a clear majority of Ohio pharmaceutical 
purchases affected by the Act are already being purchased at price points that 
are much closer to VA prices than proponents of the Ohio Drug Price Relief Act 
suggest.  Instead of being a big financial win for Ohioans, the Ohio Drug Price 
Relief Act is closer to being an empty promise. 
 
 
 


