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Road Map

» ADA Basics

» Injured Workers

» A Significant FMLA Detour

» Affirmative Defenses

» Some hypotheticals
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ADA Basics

» Title I

» Applies to employers with 15 or more employees.

» PHRA=4 employees

» Local laws vary.

» Three basic issues.

» Non-discrimination against disabled employees or applicants.

» Obligation to provide reasonable accommodations.

» Prohibition against retaliation.
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“Disability” Defined:  42 U.S.C. § 12101(2)(A)-(C)

» “A physical or mental impairment” that “substantially 
limits” one or more “major life activities” (Actual);

» “Record of such impairment”; or

» “Regarded as” having such an impairment.
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Major Life Activities

» “Caring for oneself, performing manual tasks, seeing, 
hearing, eating, sleeping, walking, standing, lifting, 
bending, speaking, breathing, learning, reading, 
concentrating, thinking, communicating and working.”

» Also includes “major bodily function”: immune system, 
normal cell growth, digestive, bowel, bladder, 
neurological, brain respiratory, circulatory, endocrine, and 
reproductive functions.”
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Flagging ADA Issues:  Who is Covered?

» Impairment may be physical or mental.

» Must “substantially limit” employee in one or more 
“major life activity.”
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Impairments Not Covered

» Sexual orientation or disorders

» Drug addiction, if employee is using

» Compulsive gambling

» Kleptomania

» Pyromania
» 29 C.F.R. § 1630.3(d).

» Alcoholism IS a covered impairment, but the impairment does not 
exempt employees from complying with work standards. 
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Impairments: Pregnancy?

» Normal pregnancy is not a disability.

» Pregnancy-related complications, however, can be a 
covered impairment.

» Young v. UPS (US 2014): PDA requires pregnant employee 
unable to perform her normal job to show disparate 
treatment compared with others who have temporary 
disabilities (e.g., injured workers).
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“Impairment” as amended by the ADAAA 
(post Jan. 1, 2009)

» “[T]he question of whether an individual’s impairment is 
a disability under the ADA should not demand extensive 
analysis.”
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“Impairment” as amended by the ADAAA 
(post Jan. 1, 2009)

» ADAAA makes clear that individuals with sporadic or 
intermittent conditions may be considered “disabled.”

» “An impairment that is episodic or in remission is a 
disability if it would substantially limit a major life activity 
when active.”
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“Record of” Disability

» Employee must demonstrate that the employee’s record 
evidences an actual covered disability.

» If so, employer may not discriminate against employee.

» Employee entitled to reasonable accommodation.
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“Regarded as” Disabled

» Impairment: 

» Need not be substantially limiting

» But cannot be “transitory and minor”
» “transitory” means “actual or expected duration of 6 months or less”

» Does not apply to “Actual” or “Record of” 

» Not Entitled to Reasonable Accommodation
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“Regarded as” Disabled

» Practical Result: More “regarded as” cases due to 
expanded definition.

» Best Defense:  We didn’t know.

» Isolate employment decisions from medical condition 
information.

» Keep supervisors away from medical information.

» GINA also.
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“Qualified Individual”

» Two Step Analysis
» 1. Does the individual have the necessary prerequisites for the job 

(education, experience, licensure, etc.)?

» 2. Can the individual perform the “essential functions” of the position 
“with or without reasonable accommodation”?

-29 C.F.R. § 1630.2(m).
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Essential Job Functions

» Fundamental, not marginal, job duties

» A function may be considered essential if the reason that the job 
exists is to perform that function.

» Ex.: Driving would be an essential function of a truck driver’s job.

» An employer’s written job description is powerful evidence of 
what are (and are not) the position’s essential functions.

-29 C.F.R. Appx. § 1630.2(m).
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The Interactive Process

» Analyze the particular job to determine its purpose and essential 
functions.

» Consult with the employee to ascertain the nature and precise 
limitations of the claimed disability. 

» Identify any potential accommodations.

» Consider the employee’s preference.

-29 C.F.R. Appx. § 1630.9(d).
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Good Faith Requirement

» Both the employer and the employee/applicant must 
participate in this process in good faith.  

» Failure to do so could negatively impact the employee’s 
ability to prosecute, and the employer’s ability to defend 
against, a reasonable accommodation claim.
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Examples of Reasonable Accommodations

» Making facilities accessible to individuals with disabilities

» Reassigning marginal or non-essential job functions to others

» Modifying work schedules or leave policies (including switching 
shift assignments) to accommodate treatments or symptoms

» Granting temporary leave

» Acquiring or modifying equipment 

» Providing reserved parking spaces

» Providing qualified readers or interpreters

» Allowing workplace use of service animals
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Pre-placement Assessments: Job Applicants with Disabilities

» Must enable applicants with disabilities to apply and interview
» Use accessible interview sites

» Modified testing

» Sign language interpreter

» No specific ADA information required in job advertisements

» Cannot ask applicant about disability, but may regarding ability to 
perform specific job functions or other qualifications/skills
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Post-Job Offer Examinations

» After conditional job offer, employer may ask disability-
related questions 

» Employer may require medical examinations.

» So long as all applicants are treated equally.
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Pre-Placement Assessments

» Consider essential functions

» Determine whether a reasonable accommodation is 
possible

» May not rescind job offer because of disability unless job-
related and consistent with business necessity

» May rescind for “safety” ONLY if employee is a “direct 
threat”
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Changing Job Functions as a “Reasonable Accommodation”

» Re-allocating essential functions of the position to other 
employees (i.e., creating a “light duty” position) is not a 
reasonable accommodation.  29 C.F.R. Appx. § 1630.2(o).
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100% Healed Policies

» Full-duty/100% healed policies:

» If an injury is an ADA disability, no restriction policy violates the 
ADA.

» EEOC rejects “100% healed” policies.
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Reassignment

» Disabled employee must show the accommodation is 
reasonable

» The employer must offer the transfer without the need to 
compete absent a bona fide seniority system, e.g. collective 
bargaining agreement.

» An employer does not have to bump any employees to create a 
vacancy

» Employer does not have to promote
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Injured Workers and the ADA

» Employees injured at work MAY be “disabled” under the 
ADA

» Analyses and processes parallel

» Interactive process/reasonable accommodation applies 
equally to injured workers

25



Workers’ Compensation: Light Duty

» Offer of work can limit or suspend employee’s benefits.

» Must be within restrictions.

» If employee refuses in bad faith, employer can petition to 
suspend benefits (or refuse to reinstate benefits).

» But cannot consider refusal to be misconduct if there is a 
medical dispute
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WC detour: Job Offer Letter

» Position being offered

» Start date, time, and location

» Hours per day & Rate of pay

» Contact person and phone number to confirm return to 
work/discuss schedule

» Medical release needs to be mentioned and attached

» Alert adjuster (Bureau form needs to be issued)
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Light Duty and the ADA

» If the employer already has a light duty program (e.g., for 
injured workers), it will likely have to extend that program 
to disabled employees, unless doing so would impose an 
undue burden.

» BUT employer need not accommodate with placement 
into a truly temporary light duty position.
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Leave of Absence

» Indefinite leave or tolerance of repeated, unpredictable 
absenteeism is NOT a reasonable accommodation under the ADA.

» BUT if absenteeism has been tolerated in the past, employer will 
be required to prove that it is not using absenteeism as pretext 
for discrimination.

» SO, for injured workers, you are going to have to be careful NOT 
to treat them differently (unless your employment counsel says 
it’s okay)
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Leave of Absence

» Litigation over leave issues continues to be a focus of the 
EEOC. Areas of concern include:

» Automatic Leave Termination Policies (yes, the FMLA is not the 
end, it may be the beginning)

» Failure to engage in the interactive process before terminating 
someone on leave 
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FMLA Detour

» ADA or Workers’ Compensation Leave might also qualify 
as FMLA

» Employer must designate leave as FMLA

» May be designated unilaterally (i.e., even without certification)

» Full-time Light duty is not FMLA.
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FMLA Basics

» Eligible employees receive 12 workweeks of leave during any twelve-month 
period.  Health benefits must be maintained.

» Employers are prohibited from taking any action that discourages or 
interferes with the right to take FMLA leave.

» When medically necessary, employees may take intermittent leave or work a 
reduced schedule; leave time counts against the 12-week entitlement.

» Reinstatement following leave must be to the same position or “an 
equivalent position with equivalent benefits, pay, and other terms and 
conditions of employment.”
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Covered Employees

» Must have worked for the employer for at least 12 months, 
though these months need not be consecutive.

» Must have worked at least 1,250 hours during the year preceding 
the start of the leave.

» Must be employed at a worksite where there are at least 50 
employees within a 75-mile radius.

» Military leave protected by the Uniformed Services Employment 
and Reemployment Rights Act (“USERRA”) is credited as time 
worked for purposes of eligibility.
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Covered Conditions

» Employee’s Own Serious Health Condition

» Serious Health Condition of a Parent, Spouse, or Child

» Birth or Adoption of a Son or Daughter

» “Serious Injury or Illness” of a Covered Service Member

» “Qualified Exigencies”
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“Serious Health Condition” - Defined

» “an illness, injury, impairment, or physical or mental 
condition that involves inpatient care in a hospital, 
hospice, or residential medical care facility; or continuing 
treatment by a health care provider.”

-29 U.S.C. § 2611(11);

29 C.F.R. § 825.113
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“Serious Health Condition”

» Includes any incapacity or treatment that requires an 
overnight stay at a “hospital, hospice, or residential 
medical care facility, including any period of incapacity, or 
any subsequent treatment in connection with such 
inpatient care.”

-29 C.F.R. § 825.114
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“Serious Health Condition”

» Any condition or treatment that results or is likely to result in 
inability to perform job duties for more than three consecutive 
days and requires continuing treatment.

» “Continuing treatment” means two or more visits to a health care 
provider within 30 days OR one visit that results in a regimen of 
continuing treatment under the supervision of the provider.  The 
first in-person visit must take place within seven days of the first 
day of incapacity.

-29 C.F.R. § 825.115
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Reinstatement After Injury

» What are the reinstatement rights of an employee with a 
disability-related occupational injury?

» An employee with a work-related injury is entitled to return to his/her 
same position unless holding the job open would pose an undue 
hardship. EEOC Enforcement Guidance: Workers’ Compensation and 
the ADA (No. 915.002) at p.14.
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Affirmative Defense (ADA): Undue Burden

» An employer is not required to make an accommodation 
that would impose an undue burden on the employer’s 
normal operations.

» Employer bears the burden.

» No undue burden defense under the FMLA
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Undue Burden Defense

» Relevant factors include

» Nature and cost of the accommodation

» Overall financial resources of the facility

» The type of operations that the employer engages in

» Effect of the proposed accommodation on the employer’s 
overall  operations

-29 C.F.R. Appx. § 1630.2(p).
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Affirmative Defenses: 
The Direct Threat Exception

» An employer is not required to make accommodations 
that would pose a direct threat to the health and safety

» The employee

» Others
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The Direct Threat Exception

» The employer bears the burden of proving

» Significant risk of substantial harm

» Must be based on medical evidence regarding a particular 
individual.

» There must be no way to reduce the risk of harm to an 
acceptable level (i.e., no reasonable accommodation would 
lower the risk)

-29 C.F.R. Appx. § 1630.2(p).
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Wellness Programs

» EEOC has begun challenging use of health and wellness 
programs that offer employees incentives to participate 
in wellness programs, such as programs that encourage 
smoking cessation and hypertension control.

» EEOC v. Honeywell International, Inc. 
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Hypothetical 1

» Mary Jones has been employed by Forsick Hospital for five years 
as a CNA. In early January of 2018, Mary provides documentation 
from her physician stating that she is on an experimental 
medication to control her migraines and that until she adjust to 
the medication she needs to work 4 days per week instead of 5 
and she cannot work any weekend shifts. 

» Must the company accommodate this request?

» May the company transfer Mary to another job at reception which better 
accommodates her request? 
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Hypothetical cont. 

» Mary’s condition worsens. Mary’s husband calls in to let 
Forsick know that Mary needs a leave of absence.  Mary 
is out of FMLA because of the birth of a new child several 
months earlier.

» If Mary needs to be off work for 6 weeks, must the company grant 
that requests even if she has no FMLA time available?

» If Mary needs to be off work indefinitely, what are the company’s 
obligations? 
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Hypothetical cont. 

» Mary takes a 6 week leave of absence and returns to 
work. A job opens up in the administration. Mary has 
always wanted that job and she is qualified. Mary applies 
for the job and cites prior experience with another 
hospital. The manager does not want to interview Mary 
because she knows that Mary has health issues and 
misses too much time from work. 

» Can the manager refuse to interview Mary? 
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HYPOTHETICAL 1

» Jane is a teacher for the nursing school at A Plus Hospital.  Jane 
suffers from chronic abdominal pain and fatigue. Jane takes a 
short leave of absence which is designated as FMLA. Jane returns 
to work with a note releasing her to teach but requiring a number 
of accommodations such as breaks, permission to sit while 
teaching, and early dismissal from school. Teachers normally work 
a 7 and 3/4 hour day. Occasionally, teachers are permitted to 
leave early to attend appointments. The school’s handbook states 
that teachers taking unauthorized early departures are subject to 
discipline. 
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IS WORKING A 7 AND ¾ HOUR DAY AN ESSENTIAL 
FUNCTION UNDER THE ADA?

» Analysis of essential job functions:
» The employer’s judgment as to which functions are essential;

» Written job descriptions prepared before advertising or interviewing 
applicants for a job;

» The amount of time spent on the job performing the function

» The consequences of not requiring the incumbent to perform the 
functions;

» The terms of any collective bargaining agreement;

» The work experience of past incumbents in the job; and/or

» The current work experience of incumbents in similar jobs. 
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ESSENTIAL FUNCTIONS CONT. 

» Is the particular duty fundamental: the reason the 
position exists; whether there a limited number of 
employees who can perform the functions/ and/or 
whether the functions is highly specialized so that the 
employee is hired for his expertise or ability to perform 
that function.
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HYPOTHETICAL 2

» Arnie works at GetWell Occupational Medicine in maintenance. Prior to his position, he was 
unemployed several years for neck and back injuries. The position with GetWell requires 
lifting up to 150 pounds. Arnie misses work for several periods  due to recurring neck and 
back pain and takes a one month FMLA leave. Upon his return, he tenders a doctor’s note 
requiring “light duty”. GetWell tells Arnie he can either return to his job or bid on other 
positions. Arnie magically returns with a new doctor’s note stating that he can return to “full 
duty with no restrictions”. Several years later, GetWell has a job opening for a linen 
distribution clerk that requires lifting up to 50 pounds. Nobody applies for the job so the 
maintenance crew is assigned these job tasks. Two weeks into the new position, Arnie 
requires emergency room treatment, and the incident is picked up as an aggravation of his 
pre-existing condition by the WC carrier. He returns with a note stating that he cannot 
perform any duty with excessive lifting, bending, pushing or pulling. Arnie is told that he can 
apply to a different job, apply for FMLA, or resign. Arnie goes out on FMLA and short term 
disability, but is terminated when he does not return to work for one year.
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HYPOTHETICAL 2 continued

» Should the employer have treated Arnie’s notes as 
requests for reasonable accommodation under the ADA?

» Did the employer make a good faith effort to find a 
reasonable accommodation for Arnie?

» What reasonable accommodations should the employer 
have considered?

» What are the workers’ compensation implications?
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Questions?

Joshua L. Schwartz

(717) 399-1535

jschwartz@barley.com

Barley Snyder

126 East King Street

Lancaster PA  17602
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