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Polemic --

Criminal Code --
The effect of the

prison sentence.

Kazenelson criminal law

decision on legal advice to workers.

M. Grossman
In concluding a case and the WS&I Act; but also
commentary in the previous under various other
issue of this newslettest | provincial and  federal
asked: 0 Ha Kazenelson administrative/regulatory
changed the rules of legislation.
engagement for going to
work ? Should workers While Clinic defence of

worry about this 2

In this polemic, | try to
explain why my answers
are: yes & yes.

Kazenelson is the first major
conviction under the
Westray-changed  Criminal
Code On 11 January 2016, he
was sentenced to 3% years in
prison; that sentence is
being appealed2 It was a
contested criminal trial, as
distinct from a trial under
the Occupational Health &
Safety Ac4

Our Clinic is intended to
provide legal assistance to
workers o0éwho f
and safety problems at
wo r k% dhroughout our
history this has included
wor ker so righ
entittements, mainly under
the OH&S Act (often s.50),
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workers prosecuted under
administrative/regulatory

| egi sl ation
happen, it remains within
the range of possible
activities. And, from the
perspective of  worker
protection, following the
history of employer
prosecutions is important &
as we havetried to do in this
newslette78o10111213

do

But now with Kazenelson,
the situation has changed.
Not so much that the law
has changed (which it has,
somewhat, but not too
much), nor that Kazenelson
has perversely interpreted
that ¢aw Iite lka$ thdt), but
simply because it initiates
criminalization of workplace
procedure as a practical
precedent. a n d

1
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Quite simply, a dead body
on the shop floor now raises
the prospea of a criminal
investigation, in ways that it
di dnot u s e dhat
investigation would now be
by police looking for a
criminal to be apprehended,
rather than by a labour
inspector looking for
procedural and engineering
issues to prevent future
tragedy.

If  criminal
prosecution is now more
likely at a worksite for
employers, it automatically
becomes more likely for
workers.  While employers
might be held criminally
responsible for a grand
scheme of negligence, both
they and workers could also
be held criminally responsible
for on-the-job failures (as
was Mr. Kazenelson himself).

negligence

Workers are easier prosecutional
targets. They are less likely
to be able to afford legal
advice. And, employers are
more likely to have lawyers
retained as a mater of
course.

Thus, a worker negligently

forgetting about a safety
harness, a confined space,
trench shoring, an over-head
or below-ground electrical
line, etc might be criminally

prosecuted.  And, maybe
also for failing to read an

MSDS!* or not taking a
course on how to read it.

February 2016.

Criminalization of OH&S should
also now cause workers
concern -- prompting external
legal consultation -- for taking

t @n any supervisory function;

or participating as a member
of a joint health and safety
committee,’> as a health and
safety representative,l6 or as a

certified member.17 Within
this, committee  activity
causes particular concern
because the required

minutes?!8 could show up as
evidence, or lead to other
evidence, in a criminal
investigation and trial.

This new situat ion thrusts
our Clinic into a very new
role: advising clients who
might be charged criminally.

From my bias as a criminal
defence lawyer,
my advice might look like :1°

If you are a worker and
there has been a serious
injury or a fatality at your
workplace, for which you
might have even a remote
and innocent connection, it
is likely not in your interests
to discuss anything with
anyone other than your own
lawyer, engaged for that
purpose. Surely, you should
give immediate life -saving
assistance if appropriate,
and if you are able to; and
you should remain at the
scene and identify yourself.
But hardly anything else at
that time.

hereds

Any further input from you

should be through legal
counsel.
A labour inspector likely

does not have authority to
bind the Crown that the
investigation is not going to
be criminal. A police officer
may be legally entitled to
fib20 to you in trying to get
admissions from you. And,
police are not too likely to
have occupational hygiene
or engineering expertise, nor

knowledge of labour
organization.
Even if you fear being

arrested, jailed and denied
bail, and even if you are
entirely innocent, it is still
likely not in your interests to
discuss anything with
anyoheaother than your own
lawyer.

Even your innocent attempts
at explanation may be used
to lead to evidence against
you that might result in your

eventual conviction and
imprisonment. You might
become one of

convicted . 2122232425262728293031

What | have written above is
routine criminal  defence
| a wy advisedf a criminal
investigation looks like it
might be on the way.
Routine for good reason:
law enforcers can get stuff
wrong, the Canadian justice
system is rather less than
perfect (for example, relying
on the work of Dr. Smith 32),
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and criminal law stakes are criminal defence lawyers

so high @ trumping most immediately ready. Ontario Federation of Labour

everything else. President Chris Buckley hopes
Criminalization has arguably the Kazenelsons ent ence 0é

In your response to any damaged actual workplace sends shivers down the

guestions you might well be health and safety. And that spine of employers across

advised to say: 0 é d o n 6 tdamage may not be easily Ontario € 03 Using Mr.

want to say anything until undone. The prevention role BuckIl yods met aphor,

tal king to a | awfyther lalibur inspectorate workers might shiver too.

has been canpromised. As |
Our Clinic should be able to wr ot e pr eWichilu s I Qur Clinie should see itsrole

assist with this. We should comes upon what might have as changed to inform
develop a response plan been useful conversations with workers of their new legal
soon, including a panel of helpful inspectors and other dangers. [ |

wor kedr s. 6 .-
See below for other opinions.

Further comment - counterpoint --

R v Kazenelson
Vernon Edwards
Occupational Health and Safety Director, Ontario Federation of Labour.

The Kazenelsorconviction has done little to It is possible that a worker who is a group
change the liability landscape for the leader or other equivalent title but not part
average front line worker. The potential for of the management team could be at risk. In
a worker to face criminal prosecution in one possible scenario, a group leader has
connection with a workplace fatality or sufficient authority over the work being
injury existed long before the Westray performed ; through action or inaction does
amendments to the Canada Criminal Code not take reasonable steps to prevent bodily
Ifaworker s action or i nact haom ar woskarl is illed nor tsdri@usly
death or injury of another worker and the injured; police have evidence of a wanton or
police feel there is evidence of a wanton or reckless disregard for the lives or safety of
reckless disregard for the lives or safety of others. In this scenario it is possible that the
others, charges could be laid. The police police could lay criminal charges against the

donot need the Westray awokaerdments to do
that.
In the Kazenelsoncase, he was not at the

The Kazenelsondecision has changed the construction site when the workers first
liability landscape for those with supervisor climbed onto the swing stage which would
or managerial authority over workers. The collapse later that day. When he returned to
Westray amendments include a provision the site he did become fully aware that the
that requires anyone who has the authority swing stage had too many men on it and
to direct the work to take reasonable steps that there were not enough life lines
to prevent bodily harm. installed. He made a decision not to do

anything about that. He chose to take a risk
and get the work done faster rather than

February 2016, 3 Vol. 24 No.l.
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restrict the number of workers on the swing
stage or take the time to install more life
lines.

The role of the Ministry of Labour inspectors
does not change
sentence. They will continue to investigate
death and serious injuries as they always
have through the perspective of the
Occupational Health and Safety Acfor
provincially regulated employers. They will
continue to lay charges for violations of the
OH&S Act independent of any police
investigation or charges. There may be cases
where a criminal conviction will see the
MOL reviewing if their prosecution in the
same incident should continue. Workers
who are witnesses are required by the
OH&S Act to cooperate with an MOL
investigation  including providing a
statement. This is distinct from a police
investigation where witnesses can consult a
lawyer before deciding to give a statement.

Members of joint health and safety
committees, health and safety
representatives, etc have little to fear

regarding the Criminal Code They have no
authority over a worker and can only

recommend changes to the employer.
Where the JHSC or HSR have made
recommendations to the employer be it in

writing, email, etc that information can be

used as evidence in a prosecution of the
employer. Where an employer has been
advised of a hazard they are obligated
under both the OH&S Act and the Criminal
Code to take reasonable steps to protect
workers from the hazard. A failure to act

could result in the employer being charged

under the OH&S Act, the Criminal Codeor
both.

wi t h

The Ontario Federation of Labour launched
i ts oKi Il a Wor ker ,
following the tragedy for which Kazenelson
and Metron Construction were criminally
convicted over. That campaign has included
cairg z enn thé sgovardnent for better
training for Crown Attorneys and police
regarding the Westray amendments to the
Criminal Code The OFL has contacted every
Chief of Police in Ontario calling for better
training on how to investigate workplace
tragedies through the lens of the Westray
amendments. It has been the position of the
OFL that while not every workplace
tragedy is the result of criminal negligence
by the employer, every workplace tragedy
should be investigated through the lens of
the Westray amendments.

The Westray amendments are not new;,
they came into effect in March of 2004.
There has been two successful prosecutions
of employers in Quebec. Metron was the
first in Ontario and now Kazenelsonis the
first manager to actually be sentenced to jail
time. The behaviours of some employers
wh o Kknowi ngly pl ace
way are criminal and should be treated as
such when workers are killed or maimed as
a result. Far from hurting workplace health
and safety, using the Criminal Code to
prosecute these employers can help to drive
a paradigm shift in societal attitudes
regarding occupational health and safety.
Think Mothers Against Drunk Driving and
the shift in attitudes around drunk driving.

Paradigm shifts can take years but with the
OFL oKi ll a Worker,
and with each successful Criminal Code
prosecution of employers we will get closer
to that shift. | just hope | am around long
enough to bear witness to it. [

wor ke

Go t o

February 2016.
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R v Kazenelson
Ontario Federation of Labour Media Release :

Eﬁu A WORKER.
G(! T0 JAie

ONTARIO
a FEDERATION OF

LABOUR

Historic Jail Sentence Sends Strong
Message to Ontario Employers

OFL: Historic Jail Sentence Sends Strong Message to Ontario
Employers

(TORONTO, ON}) — The Ontario Federation of Labour (OFL) President Chris Buckley called today’s
Jail sentence for Metron Construction Project Manager Vadim Kazenelson a historic decision that will
send a strong message to every employer in the province. Ontario Court Judge, the Honourable lan
MacDonnell, sentenced Kazenelson fo three and a half years in jail for each of four counts of criminal
negligence causing death and one count causing bodily harm, following the tragic collapse of a swing
stage at a Toronto high-rise on December 24, 2009. The sentences will be served concurrently.

“I hope this verdict sends shivers down the spine of employers across Ontario. The message from this
Ontario court echoes the campaign of the Ontario Federation of Labour: if you Kill a worker, you will go
to jail,” said Buckley. “No prison term or financial penalty can bring back the workers who died or undo
the pain felt by their families, but this sentence has the power to prevent other workers from suffering
a similar fate.”

The OFL launched its "Kill a Worker, Go to Jail" campaign immediately following the Metron tragedy in
2009 to demand jail time for bosses whose criminal negligence results in a worker's death. The
campaign paid off in 2012 when Metron Construction received Ontario’s first criminal conviction since
the Griminal Code of Canada was amended in response fo the 1992 Westray Mine Disaster. While the
company was fined over a million dollars, the company’s sole owner and director, Joel Swariz,
escaped criminal conviction altogether. In June 2015, an Ontario Superior Court found the Metron
Project Manager, Vadim Kazenelson, guilty of five counts of criminal negligence. At today's
sentencing hearing, Judge MacDonnell made clear that his decision to apply a significant term of
imprisonment was meant to denounce the Metron manager's failure to prevent “manifestly dangerous
conditions”™ and carry a strong message of general deterrence to other employers in the province.

“This jail sentence is a historic verdict and marks the first time an Ontario employer will face criminal

consequences for negligence causing the death of a worker,” said Buckley. *It means that employers
can't chalk up a worker's life as the cost of doing business. The OFL won't stop campaigning until the
employers who put workers lives at risk to eamn another buck find themselves doing hard time in jail.”

The Ontario Federation of Labour (OFL) represents 54 unions and one million workers in Ontario. For
information, visit www.OFL.ca and follow @OFLabour on Facebook and Twitter.

-30-
For further information:

Joel Duff, OFL Communications Director: 416-707-0349 (cell) or jduff@ofl.ca "ENG/IFRENCH*

COPE 343
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OH&S Act -- jail sentences -- Brampton 2015.
2014 10 14. R v New Mex , et al. transcript guilty pleas.pdf

201501 13. R v New Mex information document receipt.pdf
201501 13. R v New Mex information document.pdf
201501 13. R v New Mex , et al. transcript sentence.pdf

Clinicds Recent Legislative Acti

SUBMI SSI ON TO THE ONTARI O ST

ON JUSTICE POLICY RE: BILL 109
EMPLOYMENT AND LABOUR STATUTE
LAW AMENDMENT ACT , 2015 .

i nicodos

2015 11 26. submission re Bill 109 to Standing Committee on Justice Policy.pdf

Comment - by John Bartolomeo

On 10 December 2015,0ntario
Bill 109, the Employment and
Labour Statute Law Amendment
Act, 2015 received Royal
Assent and passed into law.
The Bill made a number of
changes but of focus to our
Clinic was Schedule 3, the

opportunity to make accident reporting, the fines
submissions on 26 November have been increased to
2015 to the Standing Committee $5000 0 O . The Clinico
on Justice Policy. was making sure that these
provisions  get  enforced.
While there is no doubt that
employers who try to supress

There is now a specific
provision in the WSIA to

portion of the bill that made
amendments to the Workplace

punish employers who try to
coerce workers to not report
their accident. Although there

Safety and Insurance Adgt 0 t h ealready is the ability to punish

WS AG) .

February 2016.

Clinic emplogdrsfwhohtrg b prévéne

6

claims should be punished,
the test of the effectiveness of
this amendment is enforcement.
Clinic staff emphasised that it

Vol. 24 No.1.
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was not enough to pass the
law; the law must be enforced.

The second change to WSIA
was the
to improve the condition of
survivors of workers who
died as a result of
occupational disease after
leaving the workforce. The
WSIA is now a wage loss
system. If you are not
working, there is no wage loss
to restore. That means if you
die as a result of workplace
exposure after you retire, there
are no benefits for your
family. Employers have been

Government 06s

received  benefits. The
Government closed down that
line of appeal with legislative

amendments.

mo v e

The amendment which

received the most attention

was the inclusion of the Fair
Practices Commissioner in the
WSIA. Although the posit ion
already exists, it is now
enshrined in the legislation.

That means the WSIB cannot
simply abandon the office.

The Fair Practices Commissioner
will act as an Ombudsman for
WSIB complaints. Unfortunately ,
the legislation did not go as

appointment by the WSIB and
has a mandate limited to what
the WSIB decides. In our
submissions we proposed that
the Commissioner should
decide their own mandate and
be appointment by an Order-
in-Council appointment in

order to be independent of the
WSIB. The effect is that there
are stil doubts to the
independence and the effectiveness
of the Commissioner.
Fortunately, the Office of the
Ontario Ombudsman still has
authority to hear from

individuals with complaints

about the WSIB. [

fighting appeals where far as the Clinic proposed.
widows and survivors The Commissioner is
Cl ni cds Recent Legislative Act
Clinicds SUBMI SSI ON T OTANMNEG COMNIATEE O S

ON SUBMISSION TO THE ONTARIO STANDING COMMITTEE ON

SOCIAL POLICY RE: BILL 132 SEXUAL VIOLENCE AND HARASSMENT
ACTION PLAN ACT.

2016 01 22. submission re O Bill 132 Harassment Plan.pdf

February 2016. 7 Vol. 24 No.1.
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Opinion --

Death on the farm --

A recent news-reported
tragedy in Alberta -- of child
fatalities from suffocation in

moving grain (three children in
one incident) 12345 -- raises again
the importance of considering

Canadads far ms
better regulated.
Although  farm  work is

hazardous 0 often deadly dit is
amongst the least regulated
under workplace health &
safety legislation.78910  Activities
that are otherwise well-
regulatedli n
categoriesd Industrial, Construction,
Mining, confined space roll-
over protection, 12 chemical
hazards, etc O receive scant
inspectional attention on the
farm.

The reasons for nortregulation

likely relate to
historical , social and
commercial structures; and

that its labour is often seasonal
and migrant, and its locations
often remote, with large land
spaces Relevant too are the
myth -like  descriptions  of
family farm life & children
included -- notwithstanding

the industryds
components (which may enjoy
the immediate financial

benefits from regulatory non -
interference). In some ways,
regulatory  interference is
nearly politically impossible,

even in the wake of frequent

February 2016.

M. Grossman

and obviously preventable
child fatalities.

Although statistics in terms
incidents per farm populations , or
produce value, are elusive,

afsarmp and cfataity tnambére

gleaned, anecdotally, from
news reports are high enough
and frequent enough to cause
concern. Various published
statistics!31415161718 sypport that
concern. And that concern
gains emphasis when it is
understood that the tragedies

Ont ar i o Oreportedeareeof well-understood

causes, and preventable with
straightforward methods.

Hazards to farm workers are
similar to those of industrial
and construction processes,
because farming is in its own
ways both. Farm scenarios

farmi n g & Snclude:

9 Confined space and CO,1%122
CO,224 and H »S 252627

9 Suffocation with grain 28298081
which is in a way a confined
space occurrence.

1 Vehicle crashes,roll-overs &
run-overs & mainly involving
tractors and drawn
processing machinery.

| @crdifing By Anhrals adde
falling objects.

9 Workers drawn into
machinery which should
have been better guarded.

policy & law.

But unlike at usual industrial

and construction sites, farm

tragedies often include --

9 child victims -- both as
workers and non -workers.

Child h arm and fatalities on
the farm are straightforwardly
preventable with procedural
and engineering controls such
as are normally present for
industrial and constructions
sites, along with government
inspectional oversight. And,
quite simply, u nsupervised
children should not be near
production.

Child protection is typically
found in labour law as
minimum work age allowances ,
eg. Occupational Health & Safety
Act, INDUSTRIAL REGULATIONS .32
It appears to have its origins in
the first of the British Factories
Acts: An Act for the Preservation
of the Health and Morals of
Apprentices in Cotton and
Other Mills ..., George I,
180234 And even before
then: An Act for the beter
regulation of chimney sweepers ...
George lll, 178838363738 \Worker
protection legislation  first
arrived in Canada several
decades later. The OntarioFactories
Act, 1884 Victoria .3%0414243 Byt
this line of legislation from the
late 18h century does not seem
to have yet fully arrived on
On t a rfarms liy the early 21st.
And only recently to begin to

Vol. 24 No.1.
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arrive on
year d6s chisd
In addition to:

9 Ontario OH&S Act, minimum
age requirements, 46 47 48 49 50

Child protection , is found

elsewhere in Canadian law --

with apparent enforcement --

such as

9 Ontario Education Acts.21--
Compulsory attendance ;51

7 Ontario Child and Family
Services Act,s37(2)(b)(i) --
Child in need of protection ;5253

9 OH&S Act regarding child
performers;54

9 Canada Criminal Codes.218
o0 [likely endangerment of a
child] ;555657 and

9 Criminal Code s.219 0
criminal negligence .589

But how are these laws applied
to children doing farm work,
or being near farm production ?

Criminal Code applications
perhaps give a glimpse of
missing parity. Contrast the
family of a child forgotten in

an overheated car on a
summer day, 60162634 wijth a
farm

Al b er tplaydnear radlingegrain. tBhth s
t r a familky have made grievous

preventable fatal errors. But
why should one  suffer
criminal pro secution, and the
other not? (I argue that the
criminal law is usually not
appropriate to either of these
family tragedies 0 justice is not
achieved.)

| have opined before about a
right for a government -
inspected workplace.s5  This
should include farms &
routinely . And, labour
inspectors should be consulting
with child protection officials.
A child playing near moving

grain should attract the same
attention as a one playing on
an automotive production line,

at a high-rise construction site,
or at an open pit mine & not
allowed.

The myth-like descriptions of
family farm life , mentioned
above, may indeed contain
some attractive central truths;
but the reality of child harm
requires that at least some
elements of  government

f ami dllpwedto chi | d

regulatory interference should
not be politically impossible .

There is another problem
about workplace health and
safety law on the farm. News
reports, and published statistics,
centre on traumatic injuries
and deaths; dronic conditions
and toxicology are not too well
covered. But much of harm at

work is chronic, and often
needs careful study to be
revealed.

Thus, on the farm, as examples,
the chronic consequences of
pesticides, fertilizers, animal
feed additives, veterinary
pharmaceuticals, engine fluids,
building materials, and
cleaning solutions should be
subject to the same
inspectional scrutiny as
chemicals at a factory,
construction site, mine, or
hospital. And unsupervised

children should not be near-by.

And also, the chronic
consequencesof heat stressand
poor ergonomics should be
considered.

Occupational Health and Safety Act
http://www.ontario.ca/laws/statute/90001

Definitions

é

1.(1) In this Act ... "prescribed” means prescribed by a regulation made under this Act...

Farming operations

é
e

é

RSO 1990, CHAPTER O.1

3(2) Except as is prescribed and subject to the conditions and limitations prescribed, this Act or a Part thereof does not apply to

farming operations.

é

February 2016.
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ONTARIO REGULATION 414/05 FARMING OPERATIONS
Occupational Health and Safety Act

http://www.ontario.ca/laws/regulation/050414

Application of Act to farming operations
1. Subject to the limitations and conditions set out in this Regulation, the Act applies to farming operations.

Exception
2. Despite section 1, the Act does not apply to a farming operation operated by a self-employed person without any workers.

Limitations, joint health and safety committees
3.(1) Despite section 1, subsection 9 (2) of the Act applies only to farming operations where 20 or more workers are regularly employed
and have duties that include performing work related to one or more of the operations specified in subsection (2).

(2) The following are the operations referred to in subsection (1):
1. Mushroom farming. 3. Dairy farming. 5. Cattle farming.
2. Greenhouse farming. 4. Hog farming. 6. Poultry farming.

(3) Despite section 1, where a joint health and safety committee is required at a farming operation, the requirement for certified
members set out in subsection 9 (12) of the Act applies to that farming operation only if 50 or more workers are regularly employed at it.

Application of certain regulations
4 (1) Despite section 1 and subject to subsection (2), the regulations made under the Act do not apply to farming operations.

(2) The following regulations apply to farming operations:
1. Regulation 834 of the Revised Regulations of Ontario, 1990 (Critical Injury — Defined) made under the Act.
2. Ontario Regulation 297/13 (Occupational Health and Safety Awareness and Training) made under the Act.
é
é

Farm incidents from various news reports:

2015 Alberta 3 children fatalities Grain suffocation. S
2015 Ontario 1 adult fatality Tobacco truck €
2015 Ontario 1 adult fatality Pinned between the bucket and frame of skid steer. 7
2015 Saskatchewan 1dild+ladut. fatalities Grain suffocatiorg, grandfather trying to rescue child. 8
2015 Nova Scotia 1 adult almost fatal Would have suffocated in grainused cell phone for rescue  °
2015 Prince Edward Islani 1 adult fatality Farm tractor roHover. o
2015 Quebec 1 adult fatality Farm vehicle. i
2014 Ontario 1 child fatality Child killed as passenger in réarm car after collision with large farm vehicle. 2
2014 Ontario 1 adult fatality adult killed as passenger in ndarm car after collision wit large farm vehicle. =
2014 Ontario 1 adult serious injury  Arms amputated. e
2014 British Columbia 1 adult fatality Tractor roltover. 1
2014 Alberta 1 adult fatality Farm vehicle while tending livestock. ety
2014 Saskatchewan 2 children fatality Tracbr towing bailer. ee
2014 Ontario 1 adult fatality Trapped in picker in corn field. 1
2014 Ontario 1 adult fatality Trapped underneath toppled log 2o
2014 British Columbia 1 adult fatality Working alone-fell into hay mixe. 2
2013 Quebec 1 child fatality Crushed by farm vehicle. 22
2013 Alberta 1 adult fatality Got stuck in roller section of machine. 2
2012 Ontario 2 adults fatalities Migrant workers in a fermentation reactor. A
2010 Ontario 1 adult fatality Tractor roltover. 2
2009 Ontario 1 child fatality Run over by tractor. &
2009 Manitoba 1 adult fatality Grain suffocation. s
2008 Alberta 2 children fatality Grain suffocation. S228
2008 Saskatchewan 1 child fatality Farm vehicle while tending livestock. e
2007 Alberta 1 adult fatality Grain suffocation. e
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Farm fatality data from the Alberta Medical Examiner's Office
-- published by The Farm Safety Centre, Alberta:®

all ages ages 0-18

2014 25 2
2013 16 0
2012 10 2
2011 16 3
2010 22 3
2009 13 1
2008 23 8
2007 12 1
2006 20 7
2005 20 4
2004 16 5
2003 14 1
2002 24 4
2001 18 5
2000 22 3
1999 17 2
1998 26 6
1997 17 6
G = 331 63
G/18 = 18.39 3.5

pdf downloadable Grain Handling Safety Poster from US OSHA. 3738 %

STOP

Lockout all moving equipment
Protect all floor openings

Avoid engulfment

Do not ‘walk down’ grain
Stay clear of waist deep grain

Check Atmosphere: Oxygen=20.9%
Evaluate for fumigants, carbon
monoxide and hydrogen sulfide

Eliminate and
control all hazards!
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CLINIC NAME CHANGE

The name change from from Toronto Workers' Health and Safety Legal Clinic to
Wor ker sd He a lety hegahClinic ,Sppfoved at the last AGM, is now taking
effect with the filing of the appropriate government registration papers.

1234

AGM report --

Guest Speaker at AGM on Educating Students about Health & Safety

The Clinic held its Annual
General Meeting on 30
September 2015. Members
attending were fortunate to
hear guest speaker, Dr.
Graeme Norval, P.Eng. He
is the Associate Chair and
Undergraduate  Co-Ordinator
of the Department of
Chemical Engineering and
Applied Chemistry at the
University of Toronto. Like
our Lawyer/Director Linda
Vannucci, he is also member
of the Prevention Council at
the Ministry of Labour .
Among its responsibilities,
the  Prevention  Council
provides advice to the Chief
Prevention Officer on the
prevention of workplace
injuries and occupational
disease.

Dr . Norval &s

was on engaging and
educating young students/workers

on matters related to
occupational health and
safety. He discussed the
inclusion of health and

safety as a topic within the

Reported here by John Bartolomeo

undergraduate engineering
program at the University of
Toronto. While we at the
Clinic recognise the need for
workers to be engaged in

health and safety, the
University = of  Toronto
program is working on

making health and safety a
conscious part of the
academic program.

From an academic
perspective there is a desire
to participate in health and
safety improvements. In
order to take an active role it
is necessary to change health
and safety culture. To do so,
students should be made
aware of the need to follow
good health and safety
practices from as early as
possible. Fr om t he
[EesEectivea tthe o decision
was to make it a component
of student sd
hope is that in making
students aware of the
importance of health and
safety practices, they will
take that knowledge to their

Uni v etmes i teyxp@skences

e d ugraauatesn nwill

workplaces but also in the
practices at the University.

For example, students in the
program have offered their
services to private sector
employers. The free program
provides employers with a
review with the intent of
assisting employers  with
improving health and safety
practices and ways to make
changes that incorporate
protections for workers. In
turn, these students can
apply what they have
learned to the University
itself. It is hoped that when
they graduate they will
continue to recognise the
need for good health and
safety practices. With this
knowledge, combined with
from
working with private sector
employers, the engineering
implowee
health and safety in their
places of employment. W
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Clinic personnel --
Two articling student s

Hello! My name is Julio Diaz, and | am an articling student at t
Legal Clinic as well as Centre for Spanish-Speaking Peoples. Fluert in English and Spanish, | am
able to assist clients in both languages.

| have a strong commitment for social justice. Since my days in Osgoode Hall Law School, | have
been involved in projects and initiatives to help vulnerable persons.

Articling at WH&SLC is such an exciting experience for me! So far | have the opportunity of
interviewing clients, gathering documents and information, drafting claims, researching case law,
assisting counsels at different tribunals, and attending negotiations and medi ations. More

i mportantly, under Lindads and Johnds guidance,
problems.

When people lose their jobs, they are in a very precarious condition. Sometimes they try to assert
their rights and they end up being dismis sed. Sometimes they are discriminated in the workplace
and they are not sure how to handle that situation. Sometime they are exposed to an unsafe work
environment and suffer injuries. Please remember that our clinic is always there to help people to
understand their legal options and | am there to help.

Christopher Lukas joins the Workers' Health and Safety Legal Clinic through the Ryerson Law
Practice Program as a work placement candidate. He completed his LL.B. Honours at the University
of Liverpool (C ayman Islands Branch) and hopes to be called to the Bar of Ontario in September
2016. Awarded a full-athletic swimming scholarship to the University of Missouri -Columbia for his
undergrad, Christopher now enjoys being back in his hometown of Toronto to begin his professional
legal career. [ |

Clinic personnel --
New staff | awyer

My name is Jeffrey Pariag. | am the new Staff Lawyer at the Clinic and a graduate of Osgoode
Hall Law School. The Clinic made the decision to use the new funding from Legal Aid Ontario to
hire a third lawyer, and | am the successful candidate. | am passionate about labour and
employment law and committed to serving low -income individuals. Accordingly, | am very excited
to be part of the team at the Clinic and work in an organization that serves such a meaningful and
positive purpose.

At Osgoode, | completed numerous courses that are related to this position, including labour and

employment law, negotiation, and legal drafting. | was also a very active volunteer during law
school . I served as an I ntake Vol manitydegal clicradd Cas ewo
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drafted pleadings for unrepresented litigants at the North York Family Court.  On a more relevant
note, | volunteered at the Clinic during law school and assisted Linda Vannucci with the
representation of wrongfully dismissed employ ees in Small Claims Court. This was a very
rewarding experience because it provided me with preparation for the work that | am now doing as
a Staff Lawyer.

Prior to joining the Clinic, | completed my articling term with the Ministry of the Attorney Gener  al.
This entailed working at the three different ministries over the course of the 10 month articling
term. Overall, | gained experience in civil litigation, human rights law, tax law, and regulatory
offenses. Additionally, my rotation at the Prosecutions Branch of the Ministry of Finance provided
me experience conducting trials and negotiations. [

Clinic personnel --
Summer 2015 student

Alec Stromdahl
2nd Year Law Student, Osgoode Hall .

| first became aware of the Toronto WorkersGHealth and Safety Legal Clinic when | was looking
to perform some volunteer work with a focus on worker advocacy. | wanted to specialize in
labour law and | had a particular interest in advocacy for precarious workers. | cannot speak
highly enough about my time there. The clinic gave me the opportun ity to engage in many
different kinds of legal advocacy all in one location. | conducted legal research, wrote the first
draft of applications to the OLRB, performed client intake, went to mediation on behalf of clients
and helped draft the two of the clin ic® submissions to government review panels.

When my volunteer work transitioned into summer employment | was given a great deal of
independent control over my caseload. | never felt that | was out of my depth because of the
wonderful level of support pr ovided by the clinic & legal team. If there was something | did not
understand someone was always available to answer my questions and help me with the
problem. | am now half way through law school and currently assisting the clinic in updating its
Worker®Guide(see below).Even though | am no longer at the clinic full time | am still excited and

thankful to be involved with the great work they do on behalf of workers in Ontario. |

Clinic personnel --
New outreach worker.

The Workers' Health and Safety Legal Clinic is pleased to announce thatGenevieve D'lorio  will
be working alongside Carl Kaufman in the role of Community Legal Worker. This job -sharing
initiative will enable both Carl and Genevieve th e flexibility to develop new outreach initiatives and to
further increase the clinic's capacity to provide Public Legal Education workshops across the GTA. B

February 2016. 14 Vol. 24 No.1.



WORKERS' HEALTH & SAFETY LEGAL CLINIC

Cl i nWarokser s 0Orevsion d e

A Workers' Guide  has been our Cl i Aangudgs exmlamatidnr od Ithe pl ai n
fundamentals of the Ontario Occupational Health & Safety Asince 1995. It was produced by our

Clinic and Skills for Change (a community -based charity serving immigrant and refugee
communities), with funding from the Ontario Legal Aid Plan (later renamed LEGAL AID

ONTARIO) and the federal Department of Justice.

Although reprinted several times, with union and other funding, and slightly revised in 2007, its

t ext remains essentially t he s ame. However, Sir
landscape has significantly chan g e d , particul arly for our Clinici
sometimes unemployed workers. Some kinds of industry in Ontario may be in decline. Family

self-support from steady stable long-term employment has become rarer, often replaced with

work of uncer tain duration, sometimes through agencies. Private sector union membershipis in

decline.

With application of workplace law coming to be in a different context, our Wor ker slBas Gui de
needed substantial revision for several years. Added to this is the criminalization of that law.

Thus, our Wo r k e r s & nd@uundegrgoing a revision; Alec Stromdahl, our summer 2015
student (see above)is engaged in much of that effort. [ |

Case -
R v Live Nation , etal .
Ontario OH&S Act.

As reported previously in this newslettef in June 2012, there was a fatality related to a stage collapse
in Toronto 2 that resulted in charges under the OH&S Act, before the Ontario court. 3

2015 07. R v Live Nation, et al. information document .PDF

The trial continues at Old City Hall , 23 March, to be traversed from courtroom 112. [ |
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Case -
R v Sunrise Propane .
Ontario OH&S Act.

As reported previously in this newslettep in August 2008, there was a fatalty related to a propane
explosion in Toronto that resulted in conviction under the OH&S Act. Sentencing has now been
reported O news release copied below 3

.f"‘.-._
zﬁ?onta rio NEWS Court Information at a Glance

Ministry of Labour

Location:

Ontario Court of Justice

Sunrise Propane Energy Group Inc. Fined $280,000 After Death of old City Hal

Worker in 2008 Explosion
January 25, 2016 1:30 P.M.

60 Queen Strest West

Teronto, Ontaric

TORONTO, ON - Sunrise Propane Energy Group Inc. has been fined $280,000 for a 2008

Judge:

explosion that killed a young worker and created a subsequent fire.
Justice Leslie A.P. Chapin

Sunrise operated a propane business that supplied propane and industrial gases at a facility

located at 54 Murray Road in North York (Toronto). On August 10, 2008, propane was Date of Sentencing:
accidentally ignited during a prohibited truck-to-truck transfer of the fuel, resulting in several January 25, 2016
explosions. A young worker on the night shift who had been employed with the company for a

short time was killed in the explosions and fire. Defendant:

Sunrise Propane Energy Group Ine.
Sunrise Propane Energy Group Inc. was found guilty of violations of the Occupational Health
. } . . 54 Murray Road
and Safety Act on June 27, 2013. Justice Leslie A.P. Chapin ruled at that time that the company
Teronte, Ontaric
failed to provide information, instruction and supervision to a worker regarding the safe work

practices and recognition of hazards associated with propane storags, dispensing, handling and

. . . M 1
appropriate emergency response to propane leaks. She also ruled that it failed as an employer e

. . . . [ | health and safet)
to take every reasonable precaution in the circumstances for the protection of a worker at a Scupatienal healih and safsty

workplace.

Convictions:

The company, two of its directors and a related company were also found guilty of seven other Occupational Health and Safety Act

charges under the Environmental Protection Act, including permitting the discharge of a Section 25(2)(a) ane Section 25(2)(h)

contaminant into the natural environment and several counts of failing to comply with a

provincial officer's erders. Crown Counsal:
Wes Wilson
In addition to the fine, the court imposed a 25-per-cent victim fine surcharge as required by the _
Provincial Offences Act. The surcharge is credited to a special provincial government fund to e
assist victims of crime. Janet Dline Commurications Branch

416-326-7405

(The oOosuramar gedct i mmsentiorfed i the lase garagraph above is somewhat

indirectly misleading: Sunrisewasnota cr i mi nal case,; the Osurchar ge
convicted under the Provincial Offences Act Ontario does not have a criminal law legislative
jurisdiction; the Criminal Codeis exclusively of the federal Parliament.)4 [
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Wrongful Dismissal
in Small Claims Court

Clinic files cases

at common law .

J. Pariag, Staff Lawyer

I n many cases, the CI
terminated from their employment in
circumstances that give rise to claims under
the Ontario Occupational Health and Safety
Act, the Employment Standards Agctthe
Human Rights Codeand the common law of
wrongful dismissal. All of these claims
would be considered in a situation where a
worker is terminated without notice after
being injured on the job and refusing to
continue to do their regular work because of
the injury. Determining which claim to file

on behalf of a client requires an assessment
of several factors incl udi ng t he
salary, length of service, the presence of a
disability, medical condition or injury,
whether the client has secured a new job,
and the evidence supporting each of the
possible claims.

A long -serving worker may be best served
by the filing of a wrongful dismissal lawsuit
because wrongful damages are heavily
driven by the workerd
the other hand, a short-serving worker may
be best served by filing a health and safety
reprisal claim because the Ontario Labour
Relations Board has the authority to award
damages for lost wages as well as general
damages for mental anguish and hurt
feelings. That said, if the evidence
supporting the reprisal claim is weak, then
the client might be best served by the filing
of a human rights application (assuming
that the medical evidence is at least
stronger).

i ni

w o

s |

cds clients have been
Over the past few months, the Clinic has
determined that filing wrongful dismissal
lawsuits is the best way to represent several
clients. All of these cases were filed in Small
Claims Court on behalf of long-serving
workers. So far, the results have been
positive.

Every claim requires that the parties engage
in negotiation at a Settlement Conference
before the trial. This gives both parties an
opportunity to discuss the issues and reach

A kettlen@est. That said, we have observed

t hat the employersodo |
the Clinic to discuss settlement almost
immediately after the claim was filed. This
is beneficial for our clients because it may
lead to a quick resolution of the claim,
thereby eliminating the need to wait for
dates to be scheduled by the court.
Furthermore, early discussions with the
empl oyersbo |l awyers
eoppgrturtity to dbtaia mformatianend gam
insight into the perspective of the employer.
Even if the Clinic cannot reach a settlement
with an employerds | awyer
information is still very useful because it
allows the Clinic to better prepare for the
Settlement Conference.

awy e

gi ve

Overalll, t he Clinicos f
dismissal litigatio n has given us the ability

to achieve quick justice for our clients while

further enhancing our ability to obtaining

the most favourable result possible. [

(O
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Board members & committees

Clinic Board member ship is elected for staggered two-year terms.2# One-half of the Board was re-elected at the
AGM , 30 September 2015.5 With subsequent changes,Board membership now: 6789

@ ending ~September 2017:

John Field Selvathy Kumar
Ashley Fisch Georgina Clinton
Vern Edwards Oyinkan Akinyele 11
Carl Mohan [vacant]

®@ending ~October 2016: 10

Hilary Balmer Jason Achorn
Ivan Lancaric Richel Castaneda 12
Therese Stewart JonathanFernandes

Michael Grossman

Clinic committees continue after the AGM until Board or Executive decisions would make changes (including
by Board attrition; there have been no reentBoard or Executive motions to change committee membership):

®Executive Committee 0 [to assist the Board in
ts functions, and to act for the Board when the
3oard is unable to meet] :

Carl Mohan - Chair

Hilary Balmer - Vice-Chair

Michael Grossman - Treasurer

Jason Achorn - Secretary

Ivan Lancaric - Member-at-Large

®Personnel Committee & [To negotiate with Clinic
staff on terms and conditions of their employment
and to resolve all other personnel matters that may
arise] :

Carl Mohan (ex officig

Hilary Balmer

John Field

@Outreach Committee & [To develop and implement
strategies for reaching non-unionized workers with
OH&S problems and to monitor and evalu ate all
outreach undertaken by the Clinic] :

Carl Mohan (ex officig

Hilary Balmer

Jason Achorn

®Planning & Priorities Committee & [To set Clinic
priorities in relation to casework, community education
and organizing and law reform, within parameters of
Obijectives of the Clinic as established by theBoard; to
decide which kind of cases the Clinic will undertake
and whether or not particular cases fall within one of
these categories]:

Carl Mohan (ex officig

Hilary Balmer

John Field

Selvathy Kumar

@ newsletter Committee 6 [To consider improvements
to the Clinic's newslette} :

Carl Mohan (ex officig

Michael Grossman

®\Website Committee & [To consider improvements to
the Clinic's website] :

Carl Mohan (ex officig

John Field

Michael Grossman

February 2016.
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in the press &

® In The Globe and MailToronto : “Nuclear watchdog slams uranium report /
[Federal] Safety commission criticizes Quebec's environmental-regulation
agency for lack of 'scientific basis’ “1

® Also in The Globe and MailToronto : “[Sydney, Nova Scotia,] Tar ponds court action
shut down." 161718

® In the NATIONAL POST, Toronto : " Our kids died living life on the farm ' / é
Three young girls killed in [Alberta] farm accident” w20 / "Suffocation by
grain takes seconds." 2 22

® Also in the NATIONAL POST, Toronto : “Farm safety matters  / If you really want to
save the family farm, it's time to start championing common sense protections
and oversight that may help prevent more dead and crippled workers." 2

@® Also in the NATIONAL POST, Toronto : "RURAL RAGE HITS ROAD / Alberta
farmers steal a page from the French
new safety laws ." 2

® In The Globe and MailToronto : " ALBERTA / Safety laws to cover farmhands /
Province's agriculture industry will no longer be exempt from workplace
protection legislation “2s2

® Also in The Globe and MailToronto : * ALBERTA / Changes to farm safety bill fail to
protect family members."2

® Elodie Brunet & Mathieu Cantin, "UPDATE OF PENAL AND CRIMINAL
LAW IN OCCUPATIONAL HEALTH AND SAFETY MATTERS,” NEED TO
KNOW / Labour and Employment, LAVERY, De Billy, L.L.P. Lawyers, Montreal
H3B 4M4, Ottawa K1R 7X7, March 2014, 2s 2

February 2016. 19 Vol. 24 No.1.



WORKERS' HEALTH & SAFETY LEGAL CLINIC

® In The New York Times "[US National] Labor [Relations] Board Ruling Eases
Way For Fast-Food Unions’ Efforts / Altering the definition of employer -

"

employee relationships ." 30 a1

® Also in The New York Times “Shooting Spotlights Riddle of Workplace Safety /
To Discipline or Ignore Erratic Behavior? Both Carry Risk / A balancing

n

act between conflicting legal obligations " s233

"

®Also in The New York Times Japan to Pay Cancer Bills For a Fukushima Worker "sss

® Also in The New York Times “"Death in Cryotherapy Tank [in Nevada] Casts a
Critical Light on Safety." 337383

® Also in The New York Times "5 Students Seriously Hurt in [Fairfax County,

Virginia] School Fire."«44243[in 2014, the American Chemical Society4i s s uSafety Alert &
Stop Using the Rainbow Demonstration .6 Rainbow was often-used in high schools, with a
flammable solvent on an open bench. That Alert referred to the US Chemical Safety and Investigation

Board:4 WWW.CSb.gov/videos/aftethe-rainbow. +7] 484950

i
H—C—OH
| methanol
H CAS 67-56-1 3204g/mol.

® Also in The New York Times " The Coal Baron on [US federal] Trial in Appalachia
[West Virginia, 2015] / One of the mine industry's most powerful bosses is
on trial for putting profits above safety.” s

® Also in The New York Times "EX-Chief of Massey Energy Convicted of Lesser
Count i n Mi n/ Guityof Daatng Mise Safety Rules / A mixed

n

verdict in a disaster that killed 29 work  ers in West Virginia in 2010 ." 53 54

® Also in The New York Times "Plant Collapse Injures Dozens In Pakistan."s=s 0 ¢ At
l east 16 people were killed ¢é manlUZ0alead ined
Collapse Of Factory In Pa kistan / Activists accuse building inspectors of

n"

failing to enforce safety codes ."s

February 2016. 20 Vol. 24 No.1.
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® Also in The New York Times "CRICKET / A Year after a High -Profile Death, a
Sport Is Slow to Adopt Safer Helmets / Australia has tak en action, but

n

other countries have not followed its example " ss

® In the Toronto Star: 'First Nations health advocate dies of asbestos-related
cancer / Manitoba resident Raven Thundersky, 50, spent her life fighting
for justice for people suffering from ilinesses caused by asbestos.” s

®Also in the Toronto Star "One killed, one injured in [Alberta] oilsands explosion.” e

® Also in the Toronto Star: "Stern message to bosses on worker safety:

Editorial." o é Construction boss Vadim Kazenelson showed scant concern for the safety of his
crew when he let six of them climb onto a scaffold to fix balconies at a Toronto apartment building
on Christmas Eve of 2009/ without enough properly sedé@dred safety |

® In the NATIONAL POST : “Manager in deadly Toronto scaffolding collapse gets
3% years in prison." s

® Recently published book : "Rude Awakening / The Government's Secret War
Against Canada's Veterans ." e

® In The New York Times "OP-ED / Strong Unions, Strong Democracy /
Weakening labor increases instability.” -- US Supreme Court - Friedrichs v
California Teache rs Association . s

® In CHEMICAL & ENGINEERING NEWS, American Chemical Society, Washington, DC :
"TOUGHER SAFETY PENALTIES ON DECK / [US] OSHA to boost civil fines

and work with Department of Justice o expand CRIMINAL CHARGES." e

® Also in C&EN : "SUBSTITUTES FOR TOXICS / EU'S REACH [Registration,
Evaluation, Authorisation & Restriction of Chemicals] LAW may not be
promoting safer alternatives to hazardous chemicals.” &

® Also in C&EN : "[US] CONGRESS MOVES ON CHEMICAL SAFETY REFORM
/ LEGISLATION: Negotiations expected to culminate early in 2016." e
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® Also in C&EN : "LAB SAFETY Postdoctoral researcher killed in explosion at
Tsinghua University." e

® In the Sarnia Observer "[Ontario] COURT / Veolia worker died following 2014
explosion at Sarnia shop." 7 7172737475 [Fire & explosion, 25 October 2014. Criminal charges

laid, according to Sarnia Police Serviee Media Release, 04 December 2015360 é Veol i a Enviror
Services, face one count of criminal negligence causing death and five counts of criminal negligence

causing bodily harm. o 6The Division Managerduaf t he
charged and he will appear in court along witi®m Veol.

Anthracite strike, Pennsylvania, 1902.7 “divine right" letter. 77950

adelplria & Kenbling RatlWoy Comudih Philadelphia & Fieading I@ailw,ay Company .
Urectnents OFfice. t NBaARSyuQa h¥TFAOS
el Dutiabetakint SO Readinglerminal, Philadelphia. MIuly 1902.
o My dear Mr. Clark:
or of the 16th instants I have your letter of the 16th inant.
wod i favor of the I do not know who you are. | see that you are a religious man; but
are evidently biased in favor of the right of the workingman to coh&o
does. business in which he has no other interest than to secure fair wages fo
ilscoursged. The rigite and ims work he does.
g man will be proftected and car ot
t by e Guristim non % ¥ | beg of you not to be discouraged. The rights and interests of
N S — laboring man will be protected and cared fonot by the labor agitators,
eetiatul anatane but by the Christin men of property to whom God has given control of t
property rights of the country, and upon the successful managemen
e ilascuraged  Prny sarmeet which so much depends.
¢ that the Lord God Om ¢
s b S0 s il Do not be discouraged. Pray earnestly that right may triumph, alw
remembering that the Lord God Omnipott still reigns, and that His reig
pu— is one of law and order, and not of violence and crime.
Yours Truly,
[George F. Baer]
President.
Mr. W.I. Clark,
WilkesBatrre,
Pennsylvania.
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In 2015 08 Vol23 No3, at page 22, the drawing for CAS 1786400-23-4 contained an
error - corrected here:

Hi-€
N

Hs-C N N
/\Si H o)
H-0 ~
C-Hs N~"o A N
H
o .
a

http://www.workers - safety.ca/

https://www.facebook.com/pages/To ronto - Workers - Health - and-
Safety - Legal- Clinic/226662537458898?fref=ts

https://twitter.com/TWHSLC

data added to  http://www.wor kers - safety.ca/

documenting Clinic's activities, law reform advocacy, etc.
http://www.workers-safety.ca/ = Home page= Main Menu=Publications=> Downloads—>

2016 02 02 13 37. [11[] Jan.27-16-BD-minutes, etc.pdf

2016 02 02 13 37. [12[] Jan.27-16-BD-minutes, etc.pdf

2016 02 02 13 37. [13[] Jan.27-16-BD-minutes, etc.pdf

2016 01 27. Clinic name change documents -- copy .pdf

2016 01 22. submission re O Bill 132 Harassment Plan.pdf

2015 11 26. submission re Bill 109 to Standing Committee on Justice Policy.pdf

2015 11. Nov.4-15-BD-min.pdf

2015 08 25 pm. Home Page COPY 0.pdf
2015 08 25 pm. Home Page COPY 1.pdf
2015 08 25 pm. Home Page COPY 2.pdf
2015 08 25 pm. Home Page COPY 3.pdf
2015 08 25 pm. Home Page COPY 4.pdf
2015 08 25 pm. Home Page COPY 5.pdf
2015 08 25 pm. Home Page COPY 6.pdf

2015 08 25 pm. newsletter archive COPY.pdf

2015 08. Aug.11-15-EC-min.pdf

2015 05. May27-15-BD-min.pdf

2014 10 14. R v New Mex, et al. transcript guilty pleas.pdf
2015 01 13. R v New Mex information document receipt.pdf
2015 01 13. R v New Mex information document.pdf

2015 01 13. R v New Mex, et al. transcript sentence.pdf
2005 11. [memo re DRAFT for Workers' Guide insert].pdf
1989 04. Board minutes.pdf
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S"TWaqar Gi20 Demdh In Collapse Of Factory In
Pakistan/ Activists accuse building inspectors of failing
to enforce safety codeéThe New York Times 06
November 2015, page A9.

sCricket -- helmets.  Tim wigmore,

0 CRKET / A Year after a HigkProfile Death, a Sport
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