TORONTO WORKERS’ HEALTH & SAFETY LEGAL CLINIC
http://www.workers-safety.ca/

newsletter
case & polemic — 1
in this issue:

2

-- Ministry of Labour inspections --- Clinic’s Freedom of Information request -M. Grossman
As
indicated
in
the
previous issue of this
newsletter,123 response to our
Clinic’s Freedom of Information
request, seeking data on
post-conviction OH&S activity,
was received, from the
Ministry of Labour, with
cover letter dated 06 July. 1
Analysis & commentary: 45
I wrote6 that in the Filsinger’s
court transcript of the
sentencing, 10 January 2012,
under the Occupational Health
& Safety Act, there appeared
no mention that anything
was done, after 10 September
2010, to improve workplace
OH&S. Nor was there any
report of any MOL activity.
I had assumed that, after the
tragic deaths of Paul Roach
and Ralston White, there
1

FOI=Ontario Freedom of Information Act.
MOL=Ontario Ministry of Labour.
.
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would
have
been
a
reevaluation
of
work
processes, by the employer,
reviewed by the MOL.
Mention
of
those
improvements would be
expected to have been in the
court
pleadings
for
sentencing. No mention of
such, in the Filsinger’s
transcript, was puzzling.
I had hoped that data from
our Clinic’s FOI request
would have helped resolve
the puzzle. Rather, it
compounded it. The data
received does reveal postconviction OH&S activity,
but it is difficult to be sure
what actually happened.
But the FOI data does
reveal some other troubling
aspects: 7
MOL inspectors, and other
government officials, were
obviously
active
at

1

August 2012.

●case & comment —
●Filsinger’s –Ministry of Labour inspections.

—follow-up from the previous issue of this newsletter —

[R v Filsinger’s Organic Foods] —

Vol. 20 No.4.

●R v […]; et al. Toronto swing-stage
scaffold fatalities.
●R v Metron.
● R v Metron. – letter to Star editor.

page

1

●Our Clinic & veterans issues.

5
5
6
7

●in the press –
● Workplace Noise.
●notes.
●for future issues.
●publication data.

7
7
12
12

Filsinger’s on the day of the
tragedy. And MOL inspectors
were there three days later8
issuing
confined
space
910
orders,
along with a
related stop work order.11
And MOL inspectors were
there several times again to
investigate the tragedy and
for OH&S issues other than
confined space. The last visit
was 17 December 2010 -apparently the last visit of
record (at least as of the endtime of the released FOI data).
For the MOL visit, 16
November
2010,
the
inspector noted on the
“Premise/Project
Form”:
“… Notice of compliance
received … and machine
guarding was discussed.” It
was not stated for which
OH&S orders the notice applied.
For confined space? The FOI
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data reveal neither details
nor commentary.
Felsinger’s
had
been
inspected 50 days before
the tragedy -- apparently
MOL’s first visit of record.
On 21 July 2010, a MOL
inspector had written a
“Premise/Project Form –
Narrative
Continuation,”
countersigned by a coowner
of
Filsinger’s.
Confined
space
gas
precautions
were
not
amongst the several OH&S
issues dealt with, even
though the Raven tanks,12
used
as
fermentation
reactors,1314 would have been
on-site and in-use then.15

happen until, and because
of, the two fatalities inside a
Raven tank.
Thus, it would appear that
the MOL and the employer
either knew, or should have
known, of a confined space
CO2 hazard 50 days before
the
tragedy
happened.
Apparently, no MOL action
was taken on 21 July 2010,
such as a stop work order.23
And no action was taken
then by the employer, such
as a confined space plan, or at
least a sign, such as of the
USDA: 2425

detailed specifications, it
appears that the tanks used
by Filsinger’s were yellow3031
plastic storage tanks,32 more
specifically3334 describable as
vertical polyethylene35 FLAT
BOTTOM DOME TOP TANKS.
The catalog refers to them as
storage
tanks,36
and
apparently does not indicate
other uses.
I would
therefore speculate that the
tanks’ use, such as by
Filsinger’s,
as
chemical
reactors in an industrial
process, was not contemplated
by Raven;
and so
engineering for access and
view ports, pumps, and
electronic monitors were not
provided for. Nor was signage.

The Raven tanks should
have been seen as an
obvious
confined
space
carbon dioxide issue.

O=C=O
CAS16 124-38-9

1718

With diameter≈2.3m and
height≈2.2m, the Raven
tanks should have been hard
to miss. It would appear
from the FOI data that there
were several Raven tanks,19
but this is not clear, and a
count is not given. There
was also an apple pit,20 and
a larger tank,2122 for a
subsequent process.
The “Premise/Project Form
…” promised an inspector to
return soon. That did not
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The confined space of the
fatalities was identified
from the FOI data as a
Raven tank.26 As mentioned
above, it would appear that
there were several of them at
Filsinger’s. And an apple pit
and a larger tank. Were
there then several other
confined space CO2 hazards,
only
one
of
which
eventually
drew
legal
attention, and then only
because of the fatalities?

Confined space of the double fatality.37 This
photo, from FOI data, is of the Raven tank on
its side, after the tragedy. The photo is here
rotated to show how the tank would look as
up-right, as at the time of the fatalities.
diameter≈2.3m. height≈2.2m. entry at top
diameter≈.4m. volume≈9 465 litres.

From a RAVEN INDUSTRIES
catalog,272829 available from
http://www.raventank.com/r
avencatalog.pdf , that included

But the apparent absence
of confined space warning
signage by Raven, even for
storage
use
only,
is

2
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puzzling. These tanks are
widely used across North
America for agricultural
liquids.38
Workers have
died in other kinds of
tanks.39 And with children
sometimes on farms,4041
adults responsible for them
should be warned that
storage tanks are not play
places.
Should not some provincial
or
federal
government
agency require warning
signage for such tanks that
are imported or sold in
Canada?
The Raven catalog also led
to questions of food purity
and labelling – only of
peripheral concern for this
workplace issue. The Raven
catalog indicates that the
tanks should not be used for
some food contents.
Of
interest here:
…42
The resins used in Raven lowdensity polyethylene tanks
comply with U.S. Food and
Drug Administration Regulation
[21 CFR §] 117.1520.[434445] These
tanks may be used with the
following kinds of food
products:
Nonacid, aqueous products …

…
…46
… warranty by Raven shall
expire three … years from the
date the product is shipped …
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NOTE: If these tanks are used
to store the following: acetic
acid, …, the warranty is only
one year.

…

47

But the essential component
of vinegar is acetic acid –
more
formally
named
ethanoic acid.

licence of picturing a wooden
cask, and “…aged in oak …”
is ok in the modern
commercial world, should
not the label also somehow
convey that there was
fermentation in polyethylene ?

O

||

H3-C-C-O-H
CAS

64-19-7

48

The Raven tanks were used
to produce ethanol of the 1st
stage of the fermentation
process,49 and to produce
acetic acid of the 2nd stage, in
the
manufacture
of
Filsinger’s
apple
cider
vinegar.505152 The mixture was
then transferred to another,
larger tank,53 with a wood
bottom,54 for two weeks,55
for the ethanol to be removed
– vaporization at 43.33oC.

58

CH3–CH2–OH
CAS 64-17-5

56
59606162

Does this mean that the acetic
acid might have chemically
reacted with the interior
polyethylene
(with
added
57
yellow colorant) walls of
the tank -- with reaction
products ending up in the
vended
food
product?
Should the label address this
possibility? While poetic

3

H H H H H H
| | | | | |
H-(C-C-C-C-C-C)n-H
| | | | | |
H H H H H H
polyethylene

n = 1, 2, 3, …

CAS 9002-88-4
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main item chronology re R v Filsinger’s
2000

April

Mfg. date of Raven tank.1

2010

June

Before or at this date -- start of fermentation process (3 to 6 months)2 in Raven tank of the fatalities.

2010

July

21

MOL 1st visit of record – OH&S issues, other than confined space.

2010

August

31

Raven tank of the fatalities mostly emptied,3 after 3 to 6 months fermentation.

2010 September 10

Two fatalities in the Raven tank -- a confined space.

2010 September 13

MOL visit. Confined space orders made, including related stop work.

2010 September 20

MOL Comply by Date.

2010 September 22

MOL visit – data collection.

2010 September 29

MOL visit – OH&S issues, other than confined space.

2010

October

05

MOL visit – data collection.

2010

October

14

MOL – data collection.

MOL visit.

2010

November 16

MOL visit – “… Notice of compliance received … and machine guarding was discussed.”
It was not stated for which OH&S orders the notice applied.

2010

November 16

MOL visit – OH&S issues, other than confined space.

2010

December 17

MOL last visit of record – data collection.

2011

April

11

OH&S Act charges.

2012

January

10

Guilty plea in Ontario Court

2012

July

06

Cover letter to Clinic for FOI-requested data.

fine=$22 500 + 25%.

Some comment on the FOI process.
The analysis and commentary above is in the context of problems with using FOI-source data, and some explanation is appropriate.
Many FOI-data-seekers are simply looking for copies of some of their government-held personal data. Much of this is quite routine
and practical, and confidentiality requirements quite acceptable. Others are looking for specific uncontroversial historical data; this
too may not be much of a problem, if the data still exists. And, others are looking for data for purposes of some legal process. These
FOI-data-seekers would typically know what documents they are looking for, and when-from.
However, FOI-data such as for our Clinic’s request about Filsinger’s is in a different category. We are not actually that much
interested in released documents. Rather we seek answers to reasonably relevant questions in a public policy conversation. For
example: How many Raven tanks were in use at Filsinger’s at the time of the tragedy?4 These are questions from citizens who may be
publicly criticizing government policy. In a free and democratic society,5 official persons of the Crown should make reasonable efforts
to try to give answers. The reality of modern Canada is that they sometimes don’t. And they sometimes obfuscate, and sometimes
hide behind FOI as a ruse.
But FOI personnel are not in the business of answering questions. They are in the business of providing document copies, or declining
to provide them for statutory reasons. They would not normally be expected to delve into what the documents might mean in a public
policy conversation.
In this context, FOI-released documents are requested by citizens to search for answers that the documents might reveal, or might
imply. But for citizens to use the FOI process, it helps to know which documents to request. But if they knew that – if government
officials simply answered reasonably relevant questions – citizen activists wouldn’t need FOI. The result is that to get actual answers
the citizens may have to go on fishing expeditions -- and perhaps play Monty Python’s Pet Shop6 or Cheese Shop7 with government
officials -- often for unknown documents, and then hope those documents would reveal answers. The results are often unsatisfactory.
So, for the worker tragedy at Filsinger’s, our Clinic made our FOI request; we got what we got; and we have to try to make the best
of it. In this context, the analysis and commentary above, hopefully, makes a reasonable contribution to the public conversation on
workplace health and safety. So, perhaps that secret MOL “…hygienist report…”8 would reveal something interesting, but we will have
to make do without it.

FOI=Ontario Freedom of Information Act.
MOL=Ontario Ministry of Labour.
.
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case still in progress — 9

R v [ … ]; et al. — .1.
-- swing-stage scaffold fatalities --- Criminal Code preliminary hearing -See also .2. below.

M. Grossman
The
preliminary
hearing
reported in the previous issues
of this newsletter,1 of a single

case concluded —

1011

individual in a stream from
which other accuseds were
separated – see .2. below –

continues.
There are still
publication bans.

123

R v [ … ]; et al. — .2.
= R v Swartz -- Ontario OH&S Act
&
R v Metron -- Canada Criminal Code
-- swing-stage scaffold fatalities --- the judgments -- full texts copied here -See also .1. above.

M. Grossman
Judgement was delivered,
13 July, Old City Hall,
Toronto, in these cases,
which include the first
significant conviction in
Ontario
to
apply
the
Westray-amendments to the
Criminal Code to criminalize
OH&S law. Both cases arise
from the same construction
site tragedy, and have been
commented on previously in
this newsletter.1 These cases
are in two distinct legal
contexts:
• Occupational Health & Safety Act. 2 3
• Criminal Code. 4 5
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While there are great
similarities of process, each
context has its own:
• policy intention,
• rules of engagement,
• penalties -- fines or jail,
• underlying assumptions,
• moral implications,
• ability to draw public
scorn, and
• propensity to attract the
attention of US Homeland
Security for Canadians
attempting to southward
cross the border.

5

The full texts of these
judgments are copied in
thenotesof this newsletter.
When this construction site
tragedy
happened,
24
December 2009, and shortly
thereafter, it drew the usual
news media attention. And
attention from organized
labour.6
But afterwards, R v Metron,
this law case that was to
become the first significant
prosecution in Ontario to
apply
the
Westray-
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amendments to the Criminal
Code to criminalize OH&S
law, drew rather limited
media attention.
Until
judgment, 13 July 2012.
On 12 July, the Ontario
Federation of Labour issued
a media release.7 The media
responded, and for a few
days there was broadcast
and press coverage. The
judgment was on a Friday -curiously, “CANADA’S NATIONAL
NEWSPAPER,” The Globe and
Mail, did not have a story on
Metron, on Saturday.

Media scrum surrounds OFL President Sid Ryan on the courthouse steps to hear his comments just after the judgment in Metron is delivered.

case & comment —

R v Metron
letter to Toronto Star editor, 17 July 2012.

123

Re: Scaffolding tragedy nets fines of $342,500, July 14
Judge Bigelow [Old City Hall, 13 July] noted that the scaffolding in use for two months prior to its collapse wasn’t fit to
hold two let alone six workers. In other words, on any day for a two-month period Ministry of Labour inspectors could
have stopped this employer from using the substandard equipment.
Ontario’s Liberal government, much like its predecessors, maintains that there aren’t enough financial resources. But
unless we have more inspectors to keep an eye on inherently dangerous job sites, these tragedies will continue to happen.
As things stand now, often, instead of revisiting the job site, the MOL allows bosses to send in a signed compliance form.
Isn’t this like leaving the fox in charge of the henhouse? This practice needs to stop. Inspectors need to revisit these work
sites to ensure compliance with the law.
When the Westray tragedy occurred 20 years ago, we thought senseless workplace deaths could be prevented by making
corporate owners criminally responsible. Health and safety activists and the families of the 23 dead Westray miners
pressured the federal government to amend the criminal code so that those in charge could be jailed — especially where
there are multiple deaths.
But if the application of the criminal law results only in fines, albeit high ones, is it really accomplishing what we had
hoped for?
Linda Vannucci, Director, Toronto Workers‘ Health & Safety Legal Clinic

August 2012.
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Our Clinic & veterans issues. 1
As reported previously in
this newsletter,123456 our Clinic
was placing an ad in the July
issue of Esprit de Corps78 –

the same Esprit de Corps
issue as an article by Colonel
(retired) Pat Stogran.

in the press –

Both the ad9 and article10 have
appeared.
We still await
response to the ad.

1

“U.S. Standards on Workplace Noise Trail Those of
Other Countries.” 2
“Working or Playing in New York, the Indoor Roar Goes
Unabated / WHAT? Dangerous Decibels.” 3
In The New York Times :

NOTES:

1

15 from

1

case & comment — [R v Filsinger’s …] —

Opinions expressed here are the writer’s, and are
not necessarily of the Clinic; he may be contacted:
d441267@yahoo.ca .
1 Vol. 20 No.3, mid- July 2012, pages 4.
2 Vol. 20 No.2, July 2012, pages 5 & 6.
3 Vol. 20 No.1, April 2012, pages 1 4, “case &
polemic — [R v Filsinger’s Organic Foods] —
confined space & asphyxiating gas —”
4
See table of box below for chronology.
5
See box below for comment on the FOI process.
6 July 2012, Vol.20, No.2, at page 6.
7
See box below for comment on the FOI process.
8from FOI data – Premise/Project Form, 13 September 2010.
9OH&S Act s.25(1)(c); 25(2)(a); 25(2)(d);
25(2)(h).
10 Reg.851 s.119.4; 119.16; 119.7.
11 OH&S Act s. 57(6)(b).
12 -- one of which was the confined space of the
tragedy – see below.
2

13 a

two stage fermentation process -- see in this
newsletter April 2012, Vol.20, No.1, notes from page 1.
14 in a Raven tank diameter≈2.3m. height≈2.2m
volume≈9 465 litres -- 3 to 6 months:
1st stage:
apples (sugars therein)
2nd

cider (containing ethanol)

stage:
acetic acid (the essential component of vinegar)

+
carbon dioxide (as a by-product that is eventually
released to the atmosphere).
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FOI data – time estimated from MOL
Hygiene Consultant’s notebook, 10 September,
page [114]. “… Fermentation is completed in 3 to 6
months …”
16 -- re CAS -- see in this newsletter – July 2008.
Vol.16, No.03, pages 47.
17

31 “Standard colors are natural and black. Other
colors available on special request.” -- See notes
below re Raven catalog.
32 http://www.raventank.com/ravencatalog.pdf [cover page].
33 http://www.raventank.com/ravencatalog.pdf [page 82].
34

FLAT BOTTOM DOME TOP TANKS

CO2 carbon dioxide
O=C=O
CAS 124-38-9
44.01 g/mol

http://en.wikipedia.org/wiki/Carbon_dioxide
19 from FOI data – “INVESTIGATION REPORT” page 2.
20 from FOI data – from MOL Hygiene Consultant’s
notebook, 21 September 2010, page 9.
volume ≈ 1.83 x 2.44 x 1.52 m3
21 from FOI data – from MOL Hygiene Consultant’s
notebook, 21 September 2010, page 12.
diameter≈2.9m. diameter≈3.35m volume≈18 930 litres.
22 See below & notes.
23 Such as was issued on 13 September 2010 – see
notes above.
24 See:
Part 651 Agricultural Waste Management
Field Handbook, “Chapter 13 Operation,
Maintenance, and Safety,” USDA NRCS, United
States Department of Agriculture, Natural
Resources Conservation Service.
http://directives.sc.egov.usda.gov/viewerFS.as
px?id=3851
25 see in this newsletter Vol.20 No.1 page 4.
26 from FOI data – “INVESTIGATION REPORT” page 5.
27 Amprotec & Raven bring you plastic tanks, RAVEN
INDUSTRIES, Amprotec - Tanks Div., 680383
Houston, Texas; 800 537 9444
www.polytanknet.com
28 http://www.raventank.com/ravencatalog.pdf
29 http://www.raventank.com/ravencatalog.pdf [144 pages].
30 from FOI data – MOL Hygiene Consultant’s
notebook, 10 September 2010, page 111.

…
ROTATIONALLY MOLDED
POLYETHYLENE TANKS
…

18

7

VERTICAL

Vertical polyethylene tanks provide economical
storage of chemicals and water.
• Consult resin selection guide for chemical
compatibility.
• Tank configurations vary by size. Contact the
factory for detailed specification sheets on
individual part numbers.
• Standard colors are natural and black. Other
colors available on special request.
• Lifting/hold down ears (top of tank) will be
available for tank diameters 64” and above.
Consult with factory for more details.

Molecular structure shown below.
http://www.raventank.com/ravencatalog.pdf [cover page].
37 Raven tank, mfg. April 2000, bar code P8-166247.
from FOI data – MOL Hygiene Consultant’s
notebook, 10 September 2010, page 112.
38 http://www.raventank.com/ravencatalog.pdf [pages 4 &5].
39 For example: see in this newsletter, April 2012,
Vol.20, No.1, page 3, and endnotes cited therein;
about a confined space gas tragedy in a manure
spreader tank -- three deaths -- on a farm near
Drayton, Ontario, 15 August 2001.
40 See: Robert J. Brison, William Pickett, Richard L.
Berg, James Linneman, Jamie Zentner, Barbara
Marlenga, “Fatal agricultural injuries in preschool
children: risks, injury patterns and strategies for
35
36
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prevention,” Canadian Medical Association Journal,
CMAJ 06 June 2006, vol. 174, no. 12, 1723-1726.
http://www.cmaj.ca/content/174/12/1723.full
See: Background Paper Number 1, ONTARIO
TASKFORCE ON HEALTH AND SAFETY IN
AGRICULTURE, a joint project of the Ministries of
Agriculture and Food and Labour
-- A
STRUCTURE OF ONTARIO AGRICULTURE AS
RELATED TO HEALTH AND SAFETY
/ A
BACKGROUND PAPER PREPARED BY DR. EARL
HASLETT / FOR THE ONTARIO TASKFORCE
ON HEALTH AND SAFETY IN AGRICULTURE,
Toronto M7A 1T7, March 1984 –

41

from Table 25, page 72 -Fatalities occurring on the farm, 1979-1982,
under age 15 years: 25.
from Table 27, page 74 -Fatalities related to farm machinery, 1979-1982,
under age 15 years: 10.
42

http://www.raventank.com/ravencatalog.pdf [page 141].

43 http://www.accessdata.fda.gov/

workers who could not read English, received
adequate written instructions m their native
languages [Count 47]

to borrow a phrase -- Canadian Charter of Rights and
Freedoms C being Schedule B, Part I of the Canada
Act 1982, including the Constitution Act, 1982 (1982
c. 11 (United Kingdom), s. 1.
http://laws.justice.gc.ca/en/charter/
6 Monty Python
http://www.montypython.net/scripts/petshop.php
7 Monty Python
http://www.montypython.net/scripts/cheese.php
8 See in this newsletter, mid-July, Vol.20, No.3, page 4.
5

9

ii. Did commit the offence of failing to take all
reasonable care to ensure, as a directorr of
Metron, that the corporation complied with
section 26.2(3) of Ontario Regulation 213/91, as
amended, contrary to subsection 32(a)of the
OHSA Section 26 2(3) of the Regulation
requires that the person who provides the
training and instruction on the use of a fall
protection system prepare a written training and
instruction record for each worker which shall
include the worker’s name and the dates on
which training and instruction took place. Joel
Swartz acknowledges that

case still in progress — R v [ … ]; et al. — .1.

The writer of this item was also writer of the items on the
swing-stage fatality cases in the previous issue of this newsletter.
11 Opinions expressed here, and in the previous issue
of this newsletter, on the swing-stage fatality cases, are the
writer’s, and are not necessarily of the Clinic; he
may be contacted: d441267@yahoo.ca .
1 “case in progress … -- swing-stage scaffold fatalities -- “
Vol.20 No.2 pages 10 & 11.
10

—2—
in his capacity as a director he failed to nsure
that the training and instruction record to be
maintained by the person who provided the
training included the worker’s name and the
dates on which training and instruction took
place. [Count 48]
iii. Did commit the offence of failing to take all
reasonable care to ensure, as a director of
Metron, that the corporation complied with
section 93 of Ontario Regulation 213/91, as
amended, contrary to subsection 32(a) of the
OHSA, as amended. Section 93 of the
Regulation requires that no equipment shall be
used while it is defective or hazardous. Joel
Swartz acknowledges that in his capacity as a
director he failed to ensure that the suspended
work platform (swing stage) which collapsed
was not used while it was defective hazardous.
[Count 50]

44 www.accessdata.fda.gov/scripts/cdrh/cfdocs/cf

CFR/CFRSearch.cfm
US Code of Federal Regulations
Title 21, Volume 3
Revised as of 01 April 2011
21 CFR § 177.1520
46 http://www.raventank.com/ravencatalog.pdf [page 135].
47 See also: http://www.raventank.com/ravencatalog.pdf [page 125].
48 60.05 g/mol
49 see notes above.
50 http://www.filsingersorganic.com/prdd_ap_cide
rvinegar.php
51 http://en.wikipedia.org/wiki/Apple_cider
52 http://www.filsingersorganic.com/
53 from FOI data – from MOL Hygiene Consultant’s
notebook, 21 September, page 12.
diameter≈2.9m. diameter≈3.4m volume≈ 18 930 litres.
54 from FOI data – from MOL Hygiene Consultant’s
notebook, 21 September, page 12.
55 from FOI data – from MOL Hygiene Consultant’s
notebook, 21 September 2010, page 14.
45

56

ethanol

CH3–CH2–OH CAS 64-17-5

46.068 g/mol.
http://pubchem.ncbi.nlm.nih.gov/summary/su
mmary.cgi?cid=702
57 “Standard colors are natural and black. Other colors
available on special request.” -- See notes above.
58 See in this newsletter, April 2012, Vol.20, No.1, page 2.
59

1

case concluded —R v Metron.

The writer of this item was also writer of the items on the
swing-stage fatality cases in the previous issue sof this
newsletter.
3 Opinions expressed here, and in the previous issues of
this newsletter, on the swing-stage fatality cases, are the
writer’s, and are not necessarily of the Clinic; he may
be contacted: d441267@yahoo.ca .
1 “case in progress … -- swing-stage scaffold fatalities -- “
Vol.20 No.2 pages 11 & 12.
2

R v Swartz.
Judgement delivered, 13 July, Old City Hall:

2

3

COURT FILE No.: 4811 999 10 101011
ONTARIO COURT OF JUSTICE
BETWEEN:
The Queen

THE FACTS

—AND—

[2] Mr Swartz is the owner and sole director of Metron
Construction Corporation (Metron). Metron entered into a
contract to do repair work on the balconies of 2 buildings in
the City of Toronto On the 24 th of December, 2009 a
suspended work platform being used on the project
collapsed. Six workers were on the platform at the time of
the collapse. Five of the workers fell approximately 14
floors to the ground. The sixth worker, the only worker
properly attached to a lifeline, was held by his, lifeline and
suffered no injuries. Four of the five workers who fell
including the site supervisor died as a result of injuries
sustained in the fall. The fifth worker suffered significant
injuries but survived the fall.

Joel Swartz

polyethylene

H-(CH2-CH2-CH2-CH2-CH2-CH2-CH2)n-H
n = 1, 2, 3, 4, …
CAS 9002-88-4
61 See William H. Brown, INTRODUCTION TO
ORGANIC CHEMISTRY / SECOND EDITION,
Willard Grant Press, Boston, 1978;
Chapter 3
“Alkenes and Alkynes,” 3.14 “Polymerization of
Substituted Ethylenes,” page 67, et seq.
62 http://en.wikipedia.org/wiki/Polyethylene
1 Raven tank, mfg. April 2000, bar code P8-166247.
from FOI data – MOL Hygiene Consultant’s
notebook, 10 September, page 112.
2from FOI data – time estimated from MOL
Hygiene Consultant’s notebook, 10 September 2010,
page [114]. “… Fermentation is completed in 3 to 6
months …”
3 Calculated from FOI data – “INVESTIGATION
REPORT” page 3.
4 See above at page 2.

Before Justice R Bigelow
Heard on June 15 & 28, 2012
Reasons for Judgment released on July 13, 2012

60
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iv. Did commit the offence of failing to take all
reasonable care to ensure, as a director of
Metron, that the corporation complied with
section 134 of Ontario Regulation 213/91, as
amended, contrary to subsection 32(a) of the
OHSA, as amended. Section 134 of the
Regulation requires that no scaffold platform or
other work platform shall be loaded m excess of
the load that it is designed and constructed to
bear. Joel Swartz acknowledges that in his
capacity as a director he failed to ensure that the
scaffold platform used by the workers on
December 24, 2009 was not loaded in excess of
the load that the platform was designed and
constructed to bear. [Count 55]

T Schneider ………………..….for the prosecution
J Naster …………….... for the defendant Joel Swartz

[3] The parties have provided a detailed agreed statement
of’ fact providing background to the charges before the
court.1

Bigelow J.:
[1] Mr. Swartz has entered guilty pleas to charges that he:
i. Did commit the offence of failing to take all
reasonable care to ensure, as a director of
Metron, that the corporation complied with
section 26.2(1) of Ontario Regulation 213/91, as
amended, contrary to subsection 32(a) of the
Occupational Health and Safety Act (OHSA), as
amended. Section 26.2(1) of the Regulation
requires that an employer shall ensure that a
worker who may use a fall protection system is
adequately trained in its use and given adequate
oral and written instructions by a competent
person. Joel Swartz acknowledges that in his
capacity as a director he failed to ensure that all

8

[4] Metron has entered a guilty plea to a charge of criminal
negligence causing death before me and a more detailed
account of the factual background to the incident is
contained in the judgment with respect to that matter. In
this judgment I will only be dealing with the facts specific
to the charges to which Mr. Swartz has entered guilty pleas.
1

Exhibit 1

—3—

[5] With respect to counts 47 and 48 it is agreed that
although Metron did provide safety training to workers on
the project and that a number of the workers had received
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safety training during the course of previous employment,
Mr. Swartz as a director failed to ensure that non English
speaking workers received written material in their native
languages and failed to ensure that training records as
required by the Regulations under OHSA were maintained.

to believe that the request for an extension is made in bad
faith or would be used to evade the payment of the fine and
accordingly I am required grant a reasonable extension of
time. I am of the view that payment of half of the fine,
within 6 months and the remainder within 12, months is
reasonable. Therefore, I order that the fines with respect to
counts number 47 and 48 be paid within six months and the
fines with respect to counts 50 and 55 be paid within 12
months. Both of those payments to include both the fine
and the Victim Fine Surcharge.

[6] With respect to count number 50 it is acknowledged
that when the swing stage that collapsed arrived at the
project neither it or its components had any markings, serial
numbers, identifiers or labels with regard, to the stages
maximum capacity. It is also acknowledged that the swing
stage arrived without any manual, instructions or other
product information such as design drawings prepare by an
engineer as required by the OHSA. By allowing the swing
stage to be used without having received any of the
required information with respect to its capacity and use
Mr. Swartz as a director failed to ensure that the platform
was not defective or hazardous.

[15] I thank both counsel for their hard work in resolving
this difficult matter fairly.

POSITIONS OF THE PARTIES
[8] The parties have placed before me a joint submission
for fines of $22,500 per count. The maximum fine
permitted by the legislation for an individual is $25,000.2
Therefore, the joint submission is for a fine of 90% of the
maximum.
[9] However, the parties are not in agreement with respect
to whether or not time to pay should be allowed. The
Crown submits that there is insufficient information before
the court to make a determination that Mr. Swartz is not
able to pay the fine proposed within the 15 days provided
by the Provincial Offences Act while Mr. Naster argues
that the incident resulting in the charges before the court
has had a dramatic impact on Mr. Swartz’s financial
position and that the court should grant a reasonable
amount of time perhaps up to a year to pay.
DISCUSSION
[10] Mr. Swartz is a 53 year old man, married with 4
children whom he supports. He received a degree in
Mechanical Engineering in 1983 and incorporated Metron
in 1987. He has no prior record of violation of either health
and safety legislation or criminal offences. His net income
has dropped by 50% between 2010 and 2011 to
approximately 75,000 largely as a result of this matter.
[11] Health and safety legislaton exists to protect workers
from serious injury or death in the workplace and the
overriding principle to be considered by the court is that
2

Occupational Health and Safety Act, section 66

-- 4 -of deterrence and any fine imposed “must be substantial
enough to warn others that the offence will not be
tolerated.”
[12] In the circumstances here, where I am dealing with
serious breaches of health and safety legislation with
horribly tragic consequences but an accused with over 20
years experience in the construction industry without any
violations of health and safety legislation, I am satisfied
that the imposition of the fines as jointly recommended by
two senior and experienced counsel would not be contrary
to the administration of justice and accordingly I impose
fines of $22,500.00 on each of the 4 counts to which guilty
pleas were entered along with the statutorily required 25%
victim fine surcharge.
[13] With respect to the issue of time to pay, section 66 of
the Provincial Offences Act requires that the court inquire
as to whether the defendant wishes an extension of time to
pay a fine and that:
Unless the court finds that the request for
extension of time is not made in good faith or
that the extension would likely be used to evade
payment, the court shall extend the time for
payment by ordering periodic payments or
otherwise.4
[14] The total fines imposed are an amount well above Mr
Swarz’s total income for the last year and there is no reason

August 2012.

[5] At the time of the incident, there were only two lifelines
available for the swing stage and it was “the normal and
usual practice on the project for only two workers to be on
the swing stage at any time.”2
[6] In addition toxicological analysis determined that at the
time of the incident, 3 of the 4 deceased including Mr
Fazilov “had marijuana in their system at a level consistent
with having recently ingested the drug.”3

Released: July l3, 2012

Signed: “Justice Robert Bigelow”
[7] With respect to count 5, although it is acknowledged
that the normal practice on the project site was for only two
workers to be on a swing stage at any time, Mr Swartz as a
director failed to ensure that the platform was not loaded in
excess of the load that the platform was designed and
constructed to bear on the 24th December 2009.

[4] Subsequent testing of the swing stage which collapsed
revealed that it had not been properly constructed and as a
result would not have been safe for 2 workers let alone 6
with tools and other materials.

[7] Metron has entered a plea of guilty to a count of
Criminal Negligence Causing Death arising out of those
events The specific facts which the parties have agreed
support a finding of Criminal Negligence are:

R v Metron.
Judgement delivered, 13 July, Old City Hall:

4

Mr. Fazilov, who it is agreed met the definition
of a “senior officer” of Metron, and therefore
Metron, failed to take such reasonable steps to
prevent bodily harm and death by:

5

ONTARIO COURT OF JUSTICE

a) Directing and/or permitting six workers to
work on the swing stage (plus various
construction materials), when he knew or should
have known that it was unsafe to do so; .

BETWEEN:
HER MAJESTY THE QUEEN

b) Directing and/or permitting six workers to
board the swing stage knowing that only two
life lines were available; and

— AND —
METRON CONSTRUCTION CORPORATION

c) Permitting persons under the influence of
drugs to work on the project.

Before Justice R. Bigelow
Heard on June 15 & 28, 2012
Reasons for Judgment released on July 13, 2012

Metron, therefore, through the acts and
omissions its senior officer, Fazilov, is therefore
guilty of Criminal Negligence pursuant to
sections 22.1(b), 217.1 and 219 of the Criminal
Code of Canada.4

Ms. A. Morgan …………………………. for the Crown
Mr. J. Naster, Mr. B. Gluckstein ….... for the accused

[8] Victim impact statements were filed by Oxana
Afanasenko, the widow of Alek1

Bigelow J.:

Agreed Statement of Facts, exhibit 1, para 30
Ibid. Para 19
Ibid. para 26
Ibid paras 42-43

2
3

[1] Metron Construction Corporation (Metron) is a
corporation registered in Ontario engaged primarily in the
construction business. Joel Swartz is the president and sole
director of the corporation. In September 2009 Metron
entered into an agreement to restore the concrete balconies
on 2 high rise buildings located on Keele Street in the City
of Toronto. Metron contracted with a Vadim Kazenelson to
act as project manager who in turn hired a Fayzullo Fazilov
to work as site supervisor.
[2] On the 24th of December, 2009 at approximately 4:30
PM 5 workers and Mr. Fazilov all of whom had. been
working on the 14th floor climbed onto a swing stage at the
project in order to travel back to the ground to get ready to
close up and leave the project site for the day. Shortly
thereafter the platform collapsed and 5 of the men on it fell
some 14 floors to the ground. Four of the five who fell,
Alesandrs Bondarevs, Aleksey Blumberg, Vladamir
Korostin and the site supervisor Mr. Fazilov died as a result
of injuries suffered in the fall. The fifth person to fall,
Dilshod Marupov, survived but suffered serious injuries
The sixth person on the platform was properly attached to a
safety line which prevented him from falling and he was
uninjured.
[3] The swing stage which collapsed had been rented from
an Ottawa based sup—2—
plier of swing stages and when it arrived:
although appearing new, neither of the swing
stages (or their components) had any markings,
serial numbers, identifiers or labels with regard
to the stage’s maximum capacity (as required by
health and safety legislation and industry
practice). The new stages also arrived without
any manual, instructions or other product
information such as design drawings prepared
by an engineer as required by s. 139(5) of the
Occupational Health and Safety Act (OHSA).1

9
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sey Blumberg and by Irina Cheniakova, Viadamir
Korostin’s ex-wife and the mother of his 2 daughters,
outlining the tragic effects of the deaths of Mr. Blumberg
and Mr. Korostin on their families. A Discharge Summary
from Sunnybrook Health Sciences Centre was filed which
outlined the serious nature of the injuries suffered by Mr.
Marupov.
Positions of the Parties
[9] Both parties were in agreement that there is little
precedent upon which the court can rely in determining the
appropriate penalty to be imposed upon the corporate
accused. I was only referred to one decision where a
corporation has been sentenced since the substantial
amendments to the Criminal Code with respect to
corporate criminal liability in 2004.5 The impact of those
amendments will be discussed further below.
[10] The Crown emphasized the tragic consequences of this
offence which resulted in the death of 4 individuals and the
serious injury of another, as well as the inherent dangerous
conduct of a senior officer of the corporation in allowing 6
individuals to be on a scaffold with only 2 lifelines, only
one of which was used, and not only allowing the
consumption of an intoxicant by workers but also
consuming an intoxicant himself. The Crown submitted
that a fine of $1,000,000.00 would be appropriate.
[11] The defence submitted that the real responsibility for
the accident lay with the faulty construction of the swing
stage for which MetrQn was not responsible and, that
taking into account the Corporations prior “good character”
and current financial situation a fine of $100,000.00 would
be appropriate.
The Law
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[12] In 2004 Parliament enacted a number of amendments
to the Criminal Code (the Code) directed towards
corporate liability for criminal offences. Section 22.1 was
added to the provisions dealing with Parties to Offences
and provides that:
22.1 In respect of an offence that requires the
prosecution to prove negligence, an organization
is a party to the offence if
(a) acting within the scope of their authority one
of its representatives is a party to the offence, or
(ii) two or more of its representatives engage in
conduct, whether by act or omission, such that,
if it had been the conduct of only one
representative, that representative would have
been a party to the offence; and
(b) the senior officer who is responsible for the
aspect of the organization’s activities that is
relevant to the offence departs --— or the senior
officers, collectively, depart -- markedly from
the standard of care that, in the circumstances,
could reasonably be expected to prevent a
representative of the organization from being a
party to the offence.
5

Bill C45, SC 2003 C. 21

—4—
[13] “Senior Officer” was defined as “a representative who
plays an important role in the establishment of an
organization’s policies or is responsible for managing an
important aspect of the organization’s activities and, in the
case of a body corporate, includes a director, its chief
executive officer and its chief financial officer” and
“organization” is defmed as:
i. a public body, body corporate, society,
company, firm, partnership, trade union or
municipality, or an association of persons that is
created for a common purpose,
ii. has an operational structure, and
iii. holds itself out to the public as an association
of persons;6

-- 5 –
(d) the impact that the sentence would have on
the economic viability of the organization and
the continued employment of its employees;
(e) the cost to public authorities of the
investigation and prosecution of the offence;
(f) any regulatory penalty imposed on the
organization or one of its representatives in
respect of the conduct that formed the basis of
the offence;
(g) whether the organization was — or any of its
representatives who were involved in the
commission of the offence were — convicted of
a similar offence or sanctioned by a regulatory
body for similar conduct;
(h) any penalty imposed by the organization on
a representative for their role in the commission
of the offence;
[17] As stated above there is little case law to provide
guidance to this court with respect to imposing sentence
under the new provisions of the Code. The only decision to
which the court was referred where a corporation has been
sentenced for criminal negligence causing death is the
decision from the Cour de Quebec in R c Transpavé.8 In
that case the corporation entered a plea of guilty to the
charge and the court accepted a jomt submission for a fine
of $100,000. The facts of the offence were.that a worker:

[18] In accepting the joint submission the court took into
account that the Corporation had no prior record for
violations of either criminal or regulatory legislation, that
although some staff were aware that a security system
which could have prevented the accident could be
neutralized the Corporation was unaware that it, in fact, had
been neutralized at the time of the accident, that subsequent
to the accident the company had spent more than $750,000
in occupational health and safety improvements and that
this was a family run corporation employing up to 100
individuals. The court also stated:
Cette amende, quoique importante, ermet
d’assurer Ia survie de l’enterprise et le maintien
d’une centaine d’emplois.10

Everyone who undertakes, or has the authority,
to direct how another person does work or
performs a task is under a legal duty to take
reasonable steps to prevent bodily harm to that
person, or any other person, arising from that
work or task.

which is a clear reference to section 718.21(d) and the
impact of the fine on the economic viability of the
corporation and the continued employment of its
employees.

[16] Although the general principles of sentencing set out
in sections 718 to 718.2 of the. Code such as denunciation,
deterrence, rehabilitation and proportionality are equally
applicable to both individuals and organizations, the
amendments to the Code added a number of additional
factors that the court is required to take into account when
imposing sentence on an organization as set out in new
section 718.21:
718.21 Additional factors — A court that
imposes a sentence on an organization shall also
take into consideration the following factors:
(a) any advantage realized by the organization
as a result of the offence;
(b) the degree of planning involved in carrying
out the offence and the duration and complexity
of the offence,
(c) whether the organization has attempted to
conceal its assets, or convert them, in order to
show that it is not able to pay a fine or make
restitution;
6

Criminal Code section 2
MacPheron, D.L., Extending Corporate Liability: Some Thoughts on
Bill C45, 2004 30 Man L.J. 253 at para 11

7
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[20] The court also indicated that in referring to deterrence
it was referring to both achieving compliance by threat of
punishment3 but also deterrence achieved through
denunciation by emphasizing community disapproval.
[21] Those principles of deterrence and denunciation are
also reflected in the sentencing provisions of the Code.
Therefore, decisions dealing with penalties imposed for
serious breaches of occupational health and safety
legislation can be instructive when considering penalties
for breaches of the Code so long as one takes into account
that unlike under occupational health legislation, the Code
does not provide for a maximum fine, that the Code directs
courts to consider additional factors including those set out
in section 718.21 and that:
[T]he prosecutor must establish, by proof
beyond a reasonable doubt, the existence of any
aggravating fact or any previous conviction by
the offender.14
[22] Here I would like to deal with each of the factors set
out in section 718.21 individually as they apply to this case:

...meurt le 11 Octobre, 2005 écraé par le grappin
d’un.palettiseur alors qu’il tente d’enlever une
rang e de blocs excédentaires d’une palette,
suite a un carambalage de planches chargées qui
y ont ete apportees.9

[14] The Code was also amended by the addition of section
217.1 which provides that:

[15] These changes in the criminal law among other effects
“eliminate[s] the prosecutor’s duty to prove that a person is
the directing mind of the Corporation”... and “clearly
extends the attribution of the criminal corporate liability to
the actions of midlevel managers”7 such as Mr. Fazilov.

economic activity in issue, the extent of actual
and potential harm to the public, and the
maximum penalty prescribed by statute. Above
all, the amount of the fine will be determined by
the need to enforce regulatory standards by
deterrence.2

a) any advantage realized by the organization as
a result of the offence;
Although it was agreed that Metron had been
offered a bonus of $50,000.00 if the project was
completed by December 29th, there is no
evidence before the court that this was in any
way related to the incident. Therefore, I cannot
find that there was any advantage realized by
Metron as a result of the offence
b) the degree of planning involved in carrying out the
offence and the duration and complexity of the offence;
12
13

Ibid para 19
Ibid. Para 23
Criminal Code section 724(3)(e)

14

[19] However, a significant body of case law exists with
respçct to sentencing for breaches of occupational health
and safety legislation resulting m serious injury or death to
workers. The leading case in Ontario in that area is still the
decision of the Court of
Appeal in R v Cotton Felts Ltd11 where the court stated:
8

[2008] J. Q. No. 1857
Ibid. Para 2,
Ibid, para 25
[1982] OJ No. 178

9

10
11
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The Occupational Health and Safety Act is part
of a large family of statutes creating what are
known as public welfare offences. The Act has a
proud place in this group of statutes because its
progenitors, the Factory Acts, were among the
first modem public welfare statutes designed to
establish standards of health and safety in the
work place. Examples of this type of statute are
legion and cover all facets of life ranging from
safety and consumer protection to ecological
conservation. In our complex interdependent
modern society such regulatory statutes are
accepted as essential in the public interest. They
ensure standards of conduct, performance and
reliability by various economic groups and
make life tolerable for all. To a very large extent
the, enforcement of such statutes is achieved by
fines imposed on offending’ corporations. The
amount of the fine will be determined by a
complex of considerations, including the size of
the company involved, the scope of the

10
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Counsel for Metron argued that the offence was
a momentary lapse in judgment and I agree that
there is no evidence before me that the swing
stage had ever been used by more than 2 person
prior to the incident, that workers using the
swing stage had not used safety lines or that
workers had been allowed to use the swing stage
after consuming intoxicants. However, the
swing stage which collapsed had been in use for
almost 2 months at the time of the incident and
upon its arrival did not have “any markings,
serial numbers, identifiers or labels with regard
to the stage’s maximum capacity (as required by
health and safety legislation and industry
practie”15 nor did it have “any manual,
instructions or other product information such as
design drawings prepared by an engineer as
required by s. 139(5) of the Occupational
Health and. Safety Act (OHSA)16” Therefore for
almost 2 months Metron was in violation of a
number of health and safety regulations with
respect to the swing stage which collapsed. In
my view this is an aggravating factor. However,
there is no evidence of planning or complexity
of the offence.
c) whether the organization has attempted to
conceal its assets, or convert them, in order to
show that it is not able to pay a fine or make
restitution,
The Crown filed with the court documentation
with respect to another corporation of which Mr.
Swartz is the president and sole director
Formstructures Inc. came into existence on
December 3rd, 2001 although the Articles of
Incorporation were only filed in 2003. Mr.
Swartz is listed as the president and sole
director. The Crown also filed with the court
copies of pages from websites for both Metron

TORONTO WORKERS’ HEALTH & SAFETY LEGAL CLINIC
and Formstructures which it is fair to say are
almost identical. The Crown points out that in
the Metron site Metron is stated to have been in
business for 23 years and in the Formstrüctures
website it is also stated to have been in business
for 23 years despite only having been
incorporated in 2001. Both websites also
provide a portfolio of projects as examples of
completed projects undertaken by the corporations. The portfolios on each website appear to
be identical.

the court was not provided with any detailed
information with respect to those liabilities other
than an amount.
Counsel for Metron indicate that although
Metron’s financial situation is precarious, it is
the intention of the Corporation to attempt to
continue and re-establish a successful business
providing valuable services to the community.
They further indicate that Metron can pay a fine
of $100,000 in the reasonably near future but
that any fine significantly larger than that may
well drive the company into insolvency.

Formstructures has a number of significant
contracts outstanding although the Crown
concedes that it cannot. say what the actual
profit from any of them may be.
The position of the Crown as I understand it is
that although Metron may be in a difficult
financial position, Formstructures which, in
effect, is a reincarnation of Metron is a viable
business and that to that extent Metron has
converted assets in order to reduce its liability.

17

f) any regulatory penalty imposed on the
organization or one of its representatives in
respect of the conduct that formed the basis of
the offence;
Joel Swartz the President and sole Director of
Metron has entered guilty pleas with respect to a
number of violations of the Regulations under
the Occupational Health and Safety Act arising
from this incident and total fines of $90,000.00
plus the statutorily required 25% surcharge have
been imposed.

Agreed Statement of Facts, exhibit 1, Para 30
Ibid para 30

16
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were transferred to Formstructures or that
Metron in any way is concealing assets. Mr.
Naster also reminds the court that a corporation
is in law a separate entity and that the fact that 2
corporations may have similar or identical
ownership or management is irrelevant.

g) whether the organization was — or any of its
representatives who were involved in the
commission of the offence were — convicted of
a similar offence or sanctioned by a regulatory
body for similar conduct;
Neither Metron nor Mr. Swartz have been
previously convicted of similar offences or been
sanctioned by any regulatory body and there is
no evidence before me that Mr. Fazilov had ever
been convicted or sanctioned for similar
conduct.

Although one could argue that Formstructures is
relying on the reputation of Metron by
portraying itself as the contractor responsible for
projects which it appears likely were in fact
Metron’s projects, the goodwill and reputation
of Metron has been damaged to such an extent
as a result of this incident that its value has been
significantly reduced.

Mr. Swartz is the owner and sole director of
Metron. Metron has 2 permanent staff who work
in the office as employees although I note that
in the most recent financial statements there is
no reference to salaries being paid to staff. All
other staff on job sites work under contracts
with Metron, The defence has filed
documentation on the impact that this incident
has had on the economic viability of Metron.
A report dated the 3 l of May, 2012 by a
Chartered Accountant’7 states that Metron
earned $112,948 for the year ending September
30, 2009. For the year ending September 30,
2010 the company lost $8099 and for the year
ending September 30, 2011 the company lost a
further $54,691. It further notes that the only
assets Metron had as of 30 September 2011
were accounts and loans receivable and
although the accounts receivable as of
September 30, 2011 were some $586,233 a
substantial portion of that may well be
uncollectible. It should also be noted that there
is outstanding litigation both against Metron and
by Metron the results of which are unknown.
Metron also has substantial liabilities although

August 2012.

[25] The court went on to state:
Given the inactive state of Bayview and that it’s
only purpose for existence seems to have been
achieved by the end of 1999 or the beginning of
2000, I need not worry about the impact
sentencing will have on Bayview per se. I
therefore direct my intention more to the harm
caused by the offenses for which Bayview has
been convicted; to the penalty range under the
Occupational Health and Safety Act and to
the principle of deterrence.23

Exhibit 5, Defence Materials on Sentencing at tab 1

—9—
By entering a guilty plea Metron has reduced
the cost to the public purse of prosecuting this
matter substantially.

15

d) the impact that the sentence would have on
the economic viability of the organization and
the continued employment of its employees;

— 10 —
to have had the purpose of creating the threephase project referred to in this trial.22

e) the cost to public authorities of the
investigation and prosecution of the oflence;

Mr. Nastcr agreed that the Crown was entitled
to lead evidence of any attempt to convert or
conceal assets by Métron and therefore did not
object to the introduction of the material with
respect to Formstructures. However, he took the
position that the Crown had fallen well short of
proving any attempt to convert or conceal assets
and there was no evidence before the court that
any actual assets of Metron

In my view the Crown has fallen well short of
establishing beyond a reasonable doubt any
attempt to hide or convert assets in order to
avoid or reduce any fine which might be
imposed on Metron or to avoid payment of
restitution.

20
Ibid at page 12-13, R v Suncor Energy Products, Unreported
nd
decision of HW Gale dated the 22 of October 2004 where a joint
submission for a fine of 325,00[0] ‘was accepted by the court
21
2003 OJ No 1111

[26] Although in that case the Crown recommended a fine
of $200,000 to $225,000 the court imposed a total fine of
$400,000 stating that the principle of totality was not
applicable and that “there is no practical hardship to an
inactive corporate defendant that would give rise to
consideration of the totality principle.”24
[27] In the ease of R v Geometrica De Mexico S A Dc
C.V.25 a worker fell some 140 feet to his death. Although
he was wearing a safety harness he was not attached to a
lifeline. The decision is silent with respect to whether a
lifeline was available to the worker There was evidence
before the court that although Geometrica was a large
multinational corporation it was operating at a substantial
loss at the time of the sentencing. A joint submission was
placed before the court for a fine of $150,000 taking into
consideration the financial situation of the company. The
court took that fact into account and imposed the fine
requested.
[28] It appears that the learned Justice of the Peace in
Bayview took the view that since the corporation was in
active it was unnecessary to consider the financial. ability
of the corporation to pay a fine. With the greatest respect, I
must disagree. Section 57(3) of the Provincial Offences
Act states:
(3) where a defendant is convicted of an
offense, the court may make such inquiries, on
oath or otherwise, of and concerning the
defendant as it considers desirable, including the
defendant’s economic circumstances, but the
defendant shall not be compelled to answer.

h) any penalty imposed by the organization on a
representative for their role m the commission
of the offence;
There was no penalty imposed by Metron on
any representative
[23] A review of the case law provided by counsel with
respect to sentencing of corporations for offences contrary
to the Occupational Health and Safety Act where
fatalities were involved reveal a range of fines from
$115,00018 to 425,000 19 The majority of cases referred to
by counsel were situations where a guilty plea was entered,
a joint submission placed before the court and detailed
information with respect to the financial status of the
corporation was not placed on the record. However, in the
majority of cases where fines in. the higher range were
imposed, the corporations were quite large and profitable20
which is clearly not the case here.
[24] In one of the cases where a fine at the higher end of
the range was imposed, R v Bayview Wellington Homes
(Port Union) Inc.21 the court defined the issue before it
as:

[29] There would be little reason for the court to be given
authority to inquire into the economic circumstances of the
defendant unless those circumstances were relevant
considerations in the imposition of sentence. I agree with
the approach taken by the court in Geometrica where the
court does take into account the economic circumstances of
the corporation in imposing sentence as well as the
comments of the Justice Fairgrieve in
22

Ibid at para 2
Ibid at para 8
Ibid at para 19
25
Unreported decision of Her Worship M. Robins, dated 23 September,
1999.
23

24
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Cznmak v. Etobicoke (City)26 when he states with respect
to sentencing under the Provincial Offences Act:

How is the court to apply established principles
of sentencing for public welfare driven
legislation to a defendant company (hereafter
referred to as Bayview) that has been inactive
since the end of 1999? Bayview exists legally
but appears only

18

R v Ontario Roofing, unreported decision from the Ontario Court of
Justice October 8th, 2008
R v Ford Motor Company, May 25, 2010, Ontario Court of Justice
Case File No 1260-999-09 8492 where fines of $425,000 each on two
separate offences involving different dates and different individuals
was imposed
19

11

It is an error in principle to impose a fine
without an investigation into the defendant’s
ability to pay it, or to impose a fine which he or
she lacks the means to pay within a reasonable
time.
[30] If there was any doubt with respect to whether the
court is required to take into account the offender’s ability
to pay, under the Provincial Offences Act, there is no
doubt that the Code does require the court to do so.
Section 734(2) of the Code states:
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Except when the punishment for an offense
includes a minimum fine or a fine is imposed in
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lieu of a forfeiture order, a court may find an
offender under this section only if the court is
satisfied that the offender is able to pay the fine
or discharge it under section 736.
[31] I have already referred to section 718.21(d) which
directs the court to take into account the “the impact that
the sentence would have on the economic viability of the
organization and the continued employment of its
employees”.
[32] The financial future of Metron is impossible to predict
with any degree of certainty given the outstanding litigation
both by and against Metron which makes attempting to
determine the impact of a fine on it extremely difficult.
However, based on the evidence before me with respect to
the economic viability of Metron I am of the view that
imposing the penalty recommended by the Crown would
likely result in the bankruptcy of the Corporation and
would be in violation of the statutory requirements that I
take into account the offender’s ability to pay. However, I
am also of the view that a fine well above that suggested by
the defence is appropriate. Metron does have significant
accounts receivable, although how much of those
receivables will ever be collected is certainly in issue, and
despite the negative impact that this incident has had on its
reputation and goodwill, the corporation still has a long
history of successful projects and may well be able to
survive and grow. I also take into account that pursuant to
section 734.3 of the Code the offender upon whom a fine
has been imposed may make application to the court to
vary the time within which a fine is to be paid providing a
process where the payment of a fine can be delayed if the
offender establishes an inability to pay within the time
frames set out by the court.
[33] In all the circumstances including the fines and
surcharges totaling $112,500 imposed upon Mr. Swartz for
breaches of health and safety legislation related to this
incident, the financial status of the corporation, the prior
good character of the corporation and the seriousness of the
breaches of the corporation’s legal duties resulting in the
tragic death of 4 workers and the serious injury of another I
am satisfied that a fine of $200,000 plus the Victim Fine
Surcharge of 15% or $30,000, which results in a total
financial pen26
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July 2012, Vol. 20, No.2, page 1.
& Vol.20,
No.3, page 6.
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4 “veterans issues,” October 2011, Vol. 19, No.2,
page 11.
5 “Clinic’s Annual General Meeting / veterans
issues discussion / 15 June & 07 September 2011,”
October 2011, Vol. 19, No.2, page 10.
6 Colonel (retired) Pat Stogran, “A Treatise on
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in the press –

Workplace Noise
Cara Buckley, “U.S.
Standards on Workplace Noise Trail Those of Other
Countries,” The New York Times, 20 July 2012, page A17.
3Cara Buckley, “Working or Playing in New York, the
Indoor Roar Goes Unabated / WHAT? Dangerous
Decibels,” The New York Times, 20 July 2012, pages A1,
A16, A17.
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[34] I would like to thank all counsel involved in this
matter for their professionalism and diligence in resolving
this complex and difficult matter in such a fair and
reasonable manner.
[35] 1 will hear from counsel with respect to time to pay.

Released: July 13, 2012

Signed: “Justice R, Bigelow”
6 See in this newsletter, “Day of Mourning -- 28 April
-- at Nathan Phillips Square…, ” July 2010, Vol.18,
No.3, pages 3 & 4. “… ‘Kill a worker, go to jail’’ the only way to stop the carnage …”
7See text copied in previous issue of this newsletter,
Vol.20 No.3 – notes from box, at bottom, on page 2.
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—12—
alty to Mr. Swartz and the corporation arising from this
incident of over 3 times the net
earnings of the business in its last profitable year which
ended a few months before this incident, is the appropriate
disposition in this case and should send a clear message to
all businesses of the overwhelming importance of ensuring
the safely of workers whom they employ.
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