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Criminal Code.
• information document. 67

M. Grossman
This case is the first
significant conviction in
Ontario
to
apply
the
Westray-amendments to the
Criminal Code** 12 to criminalize
OH&S law. I have argued
previously34 that criminalization
is not such a good idea.
As indicated in the previous
issue of this newsletter,5 an
in-court resolution process

mid-July 2012.

started in June 2012 for the
corporation and for the other
individual human person.
This was concluded later in
June and July: 6

• The

corporation, which
plead guilty to one Criminal
Code s.219, et seq. charge of
criminal negligence causing
death7 was sentenced to a
fine of $200 000 + 15% Victim

1

• Agreed Statement of Facts. 891011
OH&S Act.
• information document. 12
• Agreed Statement of Facts. 131415

page

9
9
11
15

Fine Surcharge, with $100 000
to be paid within 15 days
and the remainder within
12 months.
• There was withdrawal of
the Criminal Code charges
of criminal negligence causing
death and criminal negligence
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causing bodily harm
against the individual.

as

• That individual, who had
plead guilty to four of the
OH&S Act charges was
fined $90 000 + 25% surcharge,
with the 1st ½ to be paid
within 6 months and the
2nd ½ to be paid within 12
months.
• The remainder of the
OH&S Act charges as
against the individual, and
as against the corporation,
were withdrawn.8
The
remaining
charges,
as
against other accuseds
(individuals and another
corporation (swing-stage
scaffold supplier)), were
returned to the court
stream of the preliminary
hearing9 – See .1. above.
The most significant aspect
here is the withdrawal of the
Criminal Code charges as
against the individual. This
invites speculation about
what actually happened at
law, and why.
This
speculation is important in
understanding, in a law
policy sense, how these
worker tragedies were dealt
with. And in my opinion
they were dealt with rather
badly.
It would appear that there
was a plea bargain to spare
the individual a criminal
conviction and jail term,
while at the same time giving
a public appearance of
government action.
Such

mid-July 2012.

Legal criteria for criminal negligence in Canadian workplace law:
• Criminal law process presumes innocence until, and unless, there is proof beyond
a reasonable doubt, in a court of law, with public access, according to proper and
procedurally fair legal procedure. The burden of proof is on the Crown.
• actus reus must be proven. This is the physical happening – evidence accepted by
the court of an incident that resulted in human death or bodily harm.
• mens rea must to be proven. This is the mental element of a criminally intended act
-- of the criminal mind.
• For a corporation, as a non-human accused, mens rea requires evidence accepted
by the court that there was wrongdoing attributable to a “directing mind and
will” from within senior corporate executive or director levels.1011
• Criminal Code s.220 or s.22112 creates the criminal negligence offence.
• Criminal Code s.119 defines criminal negligence as doing, or failing to do, anything
“…imposed by law…” that “… shows wanton or reckless disregard for the lives
or safety of other persons …” “…[W]anton or reckless disregard…” is a very high
threshold requirement, as distinct from other Code provisions.13
• “…[I]mposed by law…”– here, for example, might be Ontario OH&S Act
s.23(1)(a), O.Reg.213/91, s.141(1) – proper use by workers of a harness and fall
arrest system on a suspended platform. Employers, supervisors & workers could
be targets for criminal negligence charges and convictions because the OH&S Act
has requirements of them, by using the legislative word “shall.” Ontario Labour
inspectors may be immune because the OH&S Act uses the permissive word
“may” in listing their rather extensive powers, and it would be most unlikely that
inspectors could be construed as parties to the criminal negligence of others of the
workplace because of the wording of Criminal Code s. 21(1).14 However Criminal
Code s. 217.1 might possibly have application to Labour inspectors.15
• By Criminal Code s.22.1 a corporation might have criminal negligence culpability
transferred to it from activity of a “representative” or “senior officer,”16 which are
broadly defined by s.2.17
Criminal negligence charges and convictions have been very rare in Canadian
workplace health & safety law. Labour-side advocates have agued for increased
use of the criminal law.1819202122

bargains of themselves are
not so bad – defence lawyers
(including me) frequently
bargain to try to best serve
clients.
But, in a public policy sense
there are several troubling
aspects:
The corporation plead guilty
to a crime for which there
appears there may not have
been sufficient evidence for a
conviction.
Criminal Code
s.219, et seq., as distinct from
other Code provisions, has a
particularly high threshold.
For criminal negligence, “…

2

wanton or reckless disregard
…” is required.23 But specific
evidence of this was not
revealed to the court.24 There
may
well
have
been
sufficient evidence for a civil
law suit, for provincial
offences
(OH&S
Act)
convictions, and for WSIB
proceedings, but “… wanton
or reckless disregard …” did
not appear addressed, except
as
implied
by
the
corporation’s guilty plea.
Nor was there convincing
evidence of the “directing
mind and will,” required for
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the mens rea, necessary for a
pre-Westray-amendments
corporate conviction.25
The closest indication of “…
wanton or reckless disregard
…” and “directing mind and
will” offered to the court was
that
a
corporate
Site
Supervisor had a momentary
lapse of judgment,2627 or
otherwise made an on-thespot decision,2829 to not
enforce safety line use.30 But
despite defence and Crown
submissions,
and
the
conclusion of their agreement
of facts,31 that Site Supervisor
seemed to not be seniorenough
to
carry
the
“directing mind and will of
the corporation.” And both a
momentary
lapse
of
judgment and an on-the-spot
decision, seem to hardly
qualify as “… wanton or
reckless disregard …” as on
the personality of the
corporation, which had at
least somewhat of a positive
OH&S program – to judge
from the Agreed Statements
of Facts.

corporation], … through the
acts and omissions [of] its
senior officer, … [the Site
Supervisor], is therefore
guilty of criminal negligence
pursuant to sections 22.1(b),
217.1 and 219 of the Criminal
Code of Canada.”3233
Defence and Crown may be
entitled to so agree, and the
judge to go along with them,
for purposes of this legal
process. But that does not
guarantee the correctness of
their acceptance of fact in the
world beyond the court.
The actual role of this Site
Supervisor must remain
unknown, because he was
one of the four deceased in
this tragedy. He can not
come forward to offer his
view of his workplace status
and function, or of what
happened. He can neither be
advised by, nor instruct,
legal counsel. Yet a Criminal
Code conviction is based on a
story about him. Letting a
dead man absorb blame
seems perhaps somewhat
ghoulish.

However, the Site Supervisor
did seem to be a “senior
officer,” within the meaning
of the Westray-amendments
-- Criminal Code s.22.1(b), as
defined by s.2.
But this
broadly defined transferral of
criminal law culpability in a
workplace setting has yet to
be court-tested.

Had the corporation and the
individual
taken
their
Criminal Code cases to
contested trial, there would
seem to have been a
reasonable
chance
of
acquittal. Not for sure, but
reasonably enough to want
to fight it through.

The Agreed Statement of
Facts concluded that “… [the

So why was that guilty plea
entered?

mid-July 2012.

3

By my speculation, the
corporation’s guilty plea was
because
the
accused
individual, against whom
“… wanton or reckless
disregard …” was also not
addressed, did not want to
chance
going
to
trial
personally. In reality (rather
than the theory), the Crown
not having evidence, or even
an
accused’s
actual
innocence, is no guarantee
against
conviction
and
prison. The individual, as its
executive, simply used his
corporation as a scapegoat.34
A reasonably good bargain,
even including the provincial
offences fine (which is not a
criminal conviction).
I would further speculate
that specific evidence was
not revealed of “… wanton
or reckless disregard …”
because it might not exist.
While both the corporation
and its executive were surely
culpable in several ways, and
should be called to account,
they both may have been
innocent
of
criminal
negligence.
What has happened here,
following along with my
speculation, is that, in a
policy sense, the criminal law
has
been used
in a
blundering sort of way that
cheapens
its
public
credibility. Criminal law has
an
important
role
in
community governance; that
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role should have been more
carefully contemplated here.

have been pursued, but the
implied coercion was unfair.

And, in a policy sense, there
is worse. With further
speculation, it would appear
here that the criminal law, as
against
the
executive
individual, was used as a
lever for provincial offences
convictions. Those convictions
may well have happened on
their own, and surely should

I advocate firm and broad
application
of
Ontario’s
Occupational Health & Safety
Act, for the protection of
workers.
But for that
administrative law to have
true meaning, and good
public credibility, it should
not have the taint of being

subjected to unwise criminal
law leverage. Sometimes the
criminal law should be
applied
to
workplace
tragedy, but only when
really applicable. Its use as a
lever distorts justice for both
criminal and administrative
law, and this is to the
disadvantage of everyone,
35
including workers.

case & comment — 1
—follow-up from the previous issue of this newsletter —

[R v Filsinger’s Organic Foods] —

2

-- follow-up by the Ministry of Labour? --- Clinic’s Freedom of Information request -M. Grossman
As
indicated
in
the
previous issue of this
newsletter,123 data from our
Clinic’s Freedom of Information
request, seeking data on
post-conviction
OH&S
activity, had yet to be
received. It was hoped that
those data might reveal
improvements for confined
space gas procedures and
equipment.
Since then, a letter,4 15 June,
from the Ministry of Labour,
Freedom of Information and
Privacy Protection Office,
explained that some data
would not be available for

mid-July 2012.

release. However, the letter
did reveal the existence of a
document that we had not
thought to specifically to ask
for. A Ministry “…hygienist
report…” becomes more
interesting because it is
secret.
The fee of $54.80 was paid
and data response for our
request was received with
cover letter dated 06 July.
Analysis and commentary is
intended for the next issue
of this newsletter.

4

Confined space of the double fatality. This
photo, from FOI data, is of the tank on its side,
after the tragedy. The photo is here rotated to
show how the tank would look as up-right, as
at the time of the fatalities. diameter≈2.3m.
height≈2.2m. entry at top diameter≈.4m.
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-- & more follow-up from the previous issue of this newsletter —123

Filsinger’s
-- no Coroner’s Inquest –
ANOTHER LETTER TO CORONER

4

RAINET
Mailing Address: Box 943, Uxbridge, Ontario Canada L9P 1N3
Bus. Phone 905-852-2676 Bus. Fax 905-852-2869
e-mail canrainet@powergate.ca
GST Registration Number 837-589-274-RT0-001
____________________ _ __________________
June 28, 2012

Fax No: (519) 661 6617
Number of pages

Dr. G. Rick Mann,
Regional Supervising Coroner,
West Region – London Office,
235 North Centre Road, Suite 303,
LONDON, Ontario
N5X 4E7
SENT VIA FAX
Re:

Request for Inquest into the deaths of Ralston White & Paul Roach

Dear Dr. Mann,
I was completely shocked and taken aback when I read your response to the letter that you sent to Ms. Linda Vanucci,
Lawyer/Director, Toronto Worker’s Health and Safety Legal Clinic on April 4, 2012, which was published in the clinic’s
newsletter.
According to your letter to Ms. Vanucci, Section 20 of the Coroner’s act sets out exactly what the coroner shall consider
when a discretionary inquest is being considered.
Among other things, the coroner must consider “the likelihood that the jury on an inquest might make useful
recommendations directed to the avoidance of death in similar circumstances”.
Further, Section 31 (1) of the Coroner’s Act states:
a)
who the deceased was;
b)
how the deceased came to his or her death;
c)
when the deceased came to his or her death;
d)
where the deceased came to his or her death and
e)
by what means the deceased came to his or her death/
The workers who were killed on job were migrant farm workers from Jamaica. Clearly, the conditions under which these
workers were employed were less than optimal to say the least and obviously, they were engaged in precarious work in
which the employer was in a position of complete power. The circumstances under which these workers died were
completely PREVENTABLE!
As written by Ms. Vanucci:
“An inquest would make an invaluable contribution to the safety of the province for all workers”.

mid-July 2012.
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By your response, it would seem that you do not believe that a jury could make useful recommendations that could
PREVENT other workers from meeting a similar fate to that of Mr. Ralston and Mr. White.
Dr. Mann, by what you have written it would seem imply that the deaths of Mr. Ralston and Mr. White are not important
enough to warrant even passing respect. Why is the death of a migrant farm worker somehow less important than that of
those workers who fell to their deaths when their scaffolding collapsed in Toronto or when the workplace exploded as
happened in the Sunrise Propane disaster?
How have the deaths of Mr. Ralston and Mr. White failed to satisfy the test in Section 20 of the Coroner’s Act for holding
an inquest?
Sir, in addition to your role as Regional Supervising Coroner, you are also a physician, with an even higher mandate
which is TO DO NO HARM.
Your decision to refuse to authorize an inquest into the deaths of Mr. Ralston and Mr. White in completely incongruent
both with the Coroner’s Act and the Hippocratic Oath.
In consideration of and respect for these two workers and for their families, whose anguish and hardship must be
absolutely overwhelming, please reconsider your decision without further delay.
Sincerely,
Hilary A. Balmer Reg.N. (Ret’d) & Paralegal,
Executive Director
c.c.

Linda Vanucci, Lawyer/Director
Members of the Board, Toronto Worker’s Health and Safety Legal Clinic

The Coroner’s reply, after it would be received (no reply yet as of mid-July), is intended to be copied
in the next following issue of this newsletter.

Our Clinic & veterans issues. 1
As reported in the previous
issue of this newsletter,123456
our Clinic was placing an ad
in the July issue of Esprit de

Corps 78 – the same Esprit de
Corps issue as an article by
Colonel (retired) Pat Stogran.

Both the ad9 and article10 have
now appeared. We await the
response to the ad.

LAO Speciality Clinic Review.1
Linda Vannucci
LEGAL AID ONTARIO,
from which our Clinic
receives nearly all of its
financing,
has
been
conducting Reviews of all
Clinics within its system.

mid-July 2012.

LAO selected four general
Clinics and two specialty
Clinics for a quality service
review during 2012.
As a result, staff from the
Quality Service Office of

6

LAO will be at our Clinic
conducting a review the
week of 24 September 2012.
Our Clinic was last reviewed
in 2000.
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Clinic’s new articling student.

1

Linda Vannucci
Beginning 2010, the Law
Foundation
of
Ontario
committed to providing
three terms of funding to
our Clinic, the Centre For
Spanish Speaking Peoples,
and the Industrial Accident
Victims Group of Ontario to
share a Spanish speaking
articling student.

Minorities project of the Law
Foundation of Ontario.

The third and final student,
Jessica Robbins will begin
her articles at the Clinic 16
July 2012.

Jessica will assist Spanish
speaking clients and she will
work in co-operation with
Justicia For Migrant Workers.

The funding was provided
as part of the Connecting
Rural
and
Linguistic

in the press –

Welcome Jessica!

123

1

“$1M fine sought in tragedy / Criminal negligence charges
dropped against company owner in scaffold deaths of 4 workers / Two of six
men had lifelines.” 2
In the Toronto Star :

“asbestos industry gets a lifeline / Quebec government
chips in $58 million to keep up production.” 34
Also in the Toronto Star :

In The Globe and Mail :

“QUEBEC ASBESTOS MINING / Subsidizing shame.” 5

Also in The Globe and Mail :

“QUEBEC / Kicking up some dust over asbestos

loan.”6
“ELLIOT LAKE TRAGEDY / EMERGENCY
RESPONSE / Records of mall’s safety history elusive despite calls for
transparency / McGuinty suggests safety equipment be kept on standby for
future emergencies.” 7
Also in The Globe and Mail :

“ELLIOT LAKE TRAGEDY /MALL VICTIM /
Woman unhappy about mall’s safety, fiancé says / Couple who got engaged
last fall were saving for their wedding.” 8
Also in The Globe and Mail :

mid-July 2012.
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“Ralph Wenzel, 69, Dies; Dementia Fueled Debate / A
former lineman whose condition raised issues about the safety of football.”9
In The New York Times :

“Wal-Mart Suspends Supplier Of Seafood / … Over
Work Conditions [of temporary foreign guest workers in Louisiana].” 10
Also in The New York Times :

“Forced Labor on American Shores / A Louisiana
scandal points to pervasive exploitation of legal guest workers.” 11
Also in The New York Times :

from The Code of Hammurabi King of Babylon

~2250 BC

If a builder build a house for a man and do not make its construction firm, and the house which he has
built collapse and cause the death of the owner of the house, that builder shall be put to death.
If it cause the death of a son of the owner of the house, they shall put to death a son of that builder.
12131415

and cumulative for the year.
These are
presented at Board meetings, and from time-totime posted on the website – most recently:

Financial Report. 1
Every month the Clinic receives a Financial
Report from its bookkeeper, for that month,
http://www.workers-safety.ca/

Publications

2012 05

2012 05 31. $ Report.doc

http://www.workerssafety.ca/publications?do=view&file=publications%3A+newsletter%2C+Workers+Guide%2C+FACT+SHEETS%
2C+reports%2C+etc%7C2012+05%7C2012+05+31.++%24+Report.doc

CORRECTIONS

– with regrets:

1

Vol.20, No.2, page 6 – July 2012. case &
comment — Filsinger’s The date of our Clinic’s
Freedom of Information request to the Ministry of
Labour was given incorrectly in the last issue of
this newsletter.
The correct date of the request
letter was 05 April 2012 (not 17 April 2012).

NOTES:
1

Vol.20, No.2, page 8
–
July 2012. The
Clinic’s Lawyer/Director’s name is correctly
spelled: Linda Vannucci.

1

case still in progress —R v […]; et al.— .1.

The writer of this item was also writer of the items on the
swing-stage fatality cases in the previous issue of this newsletter.
3 Opinions expressed here, and in the previous issue
of this newsletter, on the swing-stage fatality cases, are the
2

mid-July 2012.

writer’s, and are not necessarily of the Clinic; he
may be contacted: d441267@yahoo.ca .
1 “case in progress … -- swing-stage scaffold fatalities -- “
Vol.20 No.2 pages 10 & 11.

2

case concluded & polemic—R v […]; et al.—.2.

8

3 The writer of this item was also writer of the items on the
swing-stage fatality cases in the previous issue of this newsletter.
4 Opinions expressed here, and in the previous issue of
this newsletter, on the swing-stage fatality cases, are the
writer’s, and are not necessarily of the Clinic; he may
be contacted: d441267@yahoo.ca .
5

*

(notes numbering for this box run separately.)
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6 information document = the formal and official
statement and record of the charges before the
court, as a print-on-paper document held by the
court clerk, who makes notations on it, according to
court procedures and at the judge’s direction, as to
the progress of the proceedings. A copy of an
information document would be available from the
court clerk’s office as a public document
7Text

from the
document:

Criminal Code information

CANADA
PROVINCE OF ONTARIO

...
... on or about the 24th day of December 2009 at the
City of Toronto in the said region Toronto Region
1)
Corporation
, on
or about the 24th day of December in the year 2009 in
the City of Toronto, in the Toronto Region did by
criminal negligence cause the death of
,
,
and
contrary to the Criminal Code
2) and further that
, on or
about the 24th day of December in the year 2009 in
the City of Toronto, in the Toronto Region did by
criminal
negligence
cause
the
death
of
,
,
and
contrary to the Criminal Code
3) and further that

Corporation
, on or about the 24th day of
December in the year 2009 in the City of Toronto, in
the Toronto Region did by criminal negligence cause
bodily harm to
contrary to
the Criminal Code
, on or
4) and further that
about the 24th day of December in the year 2009 in
the City of Toronto, in the Toronto Region did by
criminal negligence cause bodily harm to
contrary to the Criminal Code

...
Agreed Statement of Facts = an agreement
between defence and Crown, in these cases as
written documents filed with the court as Exhibits,
as to facts stated within the agreement. An Agreed
Statement of Facts relieves legal counsel from
having to present testimony and evidence before
the judge who would make a determination of facts.
Since these cases were pre-tried with that same
judge, he would be aware that such an agreement
would be presented in court. As an Exhibit, a copy
of an Agreed Statement of Facts would be available
from the court clerk’s office as a public document.
9 [
] is used here to indicate editorially added
descriptive words to the copied text, except for
“[Count 47],” “[Count 48],” “[Count 50]” &
” is used to
“[Count 55].”
“
indicate that actual names are not published here.
8

10 Text of the Agreed Statement of Facts –
of Crown & defence, presented to the court -- for

the Criminal Code guilty plea--Exhibit 1.
From a copy received, at the clerk’s office, Old City
Hall, 04 July 2012 :
11

Ex#1
R. v.

CONSTRUCTION
CORPORATION

Agreed Statement of Facts Respecting Plea by
Construction Corporation under the
Criminal Code

mid-July 2012.

Overview
1) On December 24, 2009 at approximately 4:30p.m., a
swing stage collapsed on a construction project at
2757 Kipling Avenue, Toronto. Six workers were on
the stage at the time of the collapse. Five of them fell
approximately 14 floors to the ground. A sixth
worker (the only one properly attached to a “lifeline”)
was held by his lifeline and was pulled to safety onto
a nearby balcony.
2) Four of the five workers who fell died as a result of
their injuries from the fall. They are:
i)
[Site Supervisor], aged 31;
, aged 24;
ii)
iii)
, aged 38; and
, aged 40 years.
iv)
3) The fifth worker,
suffered significant injuries, but survived the fall.

,

4)
was the Site Supervisor on the
construction project, working under the supervision
of the project manager,
. In his
was a
capacity as Site Supervisor,
senior
officer
of
”)
Construction Corp. (“
within the meaning of the Criminal Code.
[Site Supervisor] was
responsible for managing the workers on the
construction project at 2757 Kipling Avenue, Toronto
and under a duty to take reasonable steps to prevent
injury to the workers he was managing.
[Construction Corporation]
acknowledges that the failure of its site supervisor to
prevent six workers boarding at the 14th floor a swing
stage for which there were only two life lines, was a
breach of this duty; that this failure was criminally
negligent; and that such criminal negligence was a
significant cause of death and injury to the five
workers who were not properly attached to a life line.
5) While
[project manager]
was also a senior officer of
[Construction Corporation], it is unnecessary for the
purpose of this plea the to determine whether any
acts or omissions by
[project
manager] render
[Construction
Corporation] liable.
[Construction
Corporation]’s plea is based exclusively on the acts
and omissions of
[Site
Supervisor], which render
[Construction Corporation] a party to the offence of
criminal negligence causing death pursuant to the
Criminal Code of Canada.
Background
6)
[Construction Corporation] is a
corporation registered in Ontario engaged primarily
in the construction business. As of December 24, 2009,
in addition to the project at 2757 Kipling Avenue,
[Construction Corporation]
was also engaged at three other locations in small to
medium size construction projects in southern
Ontario.
7)
is the owner and sole
director of
[Construction
Corporation]. Other than two permanent staff who
worked in the office as employees, all other staff on
the various job sites, including 2757 Kipling Avenue,
worked under a contract for
[Construction Corporation]. For each construction
project,
[Construction Corporation]
would retain a project manager and a site supervisor.
On some occasions, including the project at 2757
Kipling Avenue, the site supervisor and/or project
manager were responsible for retaining and/or
training competent workers for the project.
8) In August 2009
[Construction Corporation]

9

entered

into

agreement, formalized by a contract dated September
14, 2009, with Fishman Holdings North America Inc.
(“Fishman”), to repair and restore the concrete
balconies on two high-rise residential buildings
owned by Fishman at 2737 and 2757 Kipling Avenue,
Toronto. The work was to be completed on the project
by November 30, 2009 subject to weather conditions
and any unforeseen events beyond the control of
[Construction Corporation].
9) A Notice of Project was filed with the Ministry of
Labour on September 8, 2009 for the balcony repair
project. The Notice identified
[Construction Corporation] as the constructor of the
project and identified
as the
supervisor in charge of the project (or “project
manager”).
[project manager],
who had his own construction company, was
contracted by
[Construction Corporation]
to serve as Project Manager.
[project manager] was highly recommended as a
qualified project manager by Benny Saigh, a business
associate of both
[Construction
Corporation] and Fishman. Saigh had been using the
services
of
[project
manager] on numerous construction projects for
approximately five year prior to being contracted by
[Construction Corporation].
10) In September 2009,
[Site
Supervisor], who owned his own construction
company
“Platinum”,
was
hired
by
[project manager] on behalf
of
[Construction Corporation],
to work as the site supervisor on the project.
[Site Supervisor] is one of
the workers who died in the swing stage collapse.
11) The other three deceased (
,
and
) had been hired during the fall of 2009
to work on the project.
12)

fifth worker on the swing stage,
, was a friend and roommate of
[Site Supervisor]’s. Unbeknownst to
[owner],
had been invited
by
[Site Supervisor] to attend the
project and had been on the project for only two days
as of December 24, 2009.
was on a
student visa and had no work permit.
13)

The

project
was
awarded
to
[Construction Corporation] by
Fishman, the project was originally supposed to be
completed by November 30, 2009. However, various
delays prevented work on the project commencing as
originally scheduled. Working with an engineer
retained by Fishman,
[Construction Corporation] insisted that before any
work could commence an anchor plan, five year test
results, and an annual visible inspection report had to
be completed by an engineer. The owner of the
building was responsible for the completion of these
steps. Completing these steps resulted in delays in
commencing work on the project.
14)

When

As

the

of

December, 2009, Fishman offered
[Construction Corporation] a bonus
payment of $50,000 if the project was completed
before the end of December 2009. As of December 24,
2009,
[Construction Corporation] had
indicated to Fishman that it anticipated that the
project would be completed by December 29, 2009.
Had this accident not occurred, work had sufficiently
advanced so that
[Construction
Corporation] expected to complete the project by the
end of December.
15) Prior to the commencement of work and during
the course of the work on the project, representatives
of
[Construction Corporation] had
taken various safety precautions, including the
following:

an
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i) Prior to commencing work,
[Construction Corporation] required the
owner to arrange for an engineering
inspection and re-certification of the roof
anchors to ensure compliance with safety
requirements;
ii)
[Construction Corporation]
was at al1 times cooperative with, and
complied with all requests made by the
Ministry of Labour (MOL) inspector who
periodically attended at the job site in the
period October to December 2009.
iii) Arranged for the Project Manager,
, a person who
had been recommended as someone with
considerable construction experience, to
take a swing stage instructors course
(which included some fall arrest training)
through the Construction Safety Association of
Ontario;
iv) Made arrangemts for
,
the Site Supervisor, to take a fall arrest
course (provided by Acriatica Safety) and
swing stage operations course (provided by
[project manager]);
v) Arranged for other workers on the
project to take a fall arrest course and swing
stage operations course (to be taught by
[project manager] and/or
Adriatica);
vi) During the project, the Site Supervisor
and/or Project Manager, conducted
periodic meetings with the workers to
review safety requirements, including with
respect to use of swing stages;
vii) In conformity with the
[Construction Corporation] Safety Manual, the
Project Manager did weekly inspections of
the job site, the results of which were
recorded by the Project Manager on Job Site
Inspection Reports which were submitted
[Construction Corporation].
to
The reports included references to both
swing stages (elevated work platforms) and
fall protection equipment.
viii) Ordered copies of a comprehensive
safety manual and instructed that a copy be
given to each worker.
ix) Held periodic meetings with the MOL
inspector.

16) During the course of the project, other than a few
occasions early on in the project when he was off sick
or when he left early, the site supervisor was on the
job site at all times while work was being performed.
The project manager would attend the job site
periodically during the course of the day. The project
manager was responsible for ordering any
equipment/supplies necessary to conduct the work.
, the owner of
[Construction Corporation], would attend at the job site
at least once a week to review how the work was
progressing. At no time did
[owner] observe any infractions.

December 24, 2009
17) On December 24, 2009, following the lunch break,
at least five men (
,
,
,
and
),
together
with
the
site
supervisor,
, were working in the
particular area (or “drop’) serviced by the swing stage
involved in the collapse.

mid-July 2012.

18) The drop being worked on at that time had only
two lifelines (safety lines).
19) The six men, including the site supervisor
, accessed that drop using
the swing stage. However, it is not known whether
all of the workers went up at the same time, or
whether they went up in pairs. The normal and usual
practice on the project site was for only two workers
to be on the swing stage at any time.
20) At 4:30 p.m., it was close to the end of the day.
[Site
The men, including
Supervisor], boarded the swing stage in order to
travel back down from the 14th floor to the ground to
get ready to close and leave the project site.
21) The project manager,
,
was also on-site for part of the day, and in that drop
area at the time of the collapse. There are conflicting
accounts
with
respect
to
how
long
[project manager] was on-site,
how he accessed the drop area, and what he was
doing within the drop area. It is not necessary to
resolve these conflicting accounts for the purposes of
this plea.
22) With the combined weight of the six workers
standing on the swing stage, together with their
equipment, and the weight of the stage itself and its
components, the swing stage collapsed in the middle
(ie. at the joint of the second and third components of
the stage). Four workers who were not secured by a
lifeline
fell
to
the
ground
and
died.
, also not secured properly by a
lifeline, fell and was seriously injured
23) A sixth worker on the swing stage,
, was attached to one of the
two lifelines. As the stage collapsed, he was held by
the lifeline and did not fall. He was pulled to safety
onto the nearby balcony by
[project manager].
24) Subsequent forensic examination the swing stage
revealed that a significant cause of the swing stage
co1lapse was that the design, including and in
particular the welding, completed by, or on behalf of,
the swing stage manufacturer, was defective. Had the
design, and in particular the welding, not been
defective it is unlikely that the swing stage would
have collapsed.
Post-mortem examination
25) A post-mortem examination determined that the
cause of death of the deceased was multiple injuries
suffered from a fall of great height.
26) In addition, toxicological analysis determined that
three of the four deceased, including the site
supervisor,
, had marijuana
in their system at a level consistent with having
recently ingested the drug.
The swing stage
27) To carry out the work on the project it was
necessary for
[Construction Corporation]
to acquire swing stages in order to enable the repairs
to be made to the outside of the balconies. At the
commencement of the project
[Construction Corporation] acquired (by rental) a number
of swing stages from a Toronto area supplier. In late
October 2009 it became necessary to acquire
additional swing stages for the project. As the
Toronto area supplier did not have any in stock,
[Construction Corporation] contracted
with another supplier,
, to
lease two additional or swing stages for the duration
of the project. To the knowledge of
[Construction Corporation],
was
a reputable Ottawa-based supplier of swing stages.
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28) The two additional swing stages (each consisting
of four 10 foot long modules) supplied by
were delivered to the job
site on or about October 27, 2009, and were put into
operation shortly thereafter. The swing stages, which
appeared brand new, were set up under the direction
of the project manager and site supervisor, both of
whom
[Construction Corporation]
believed had obtained training in respect of the safe
set up of swing stages (
[project
[Site
manager] from the CSAO and
Supervisor] from
[project manager])
and had been setting up the swing stages since the
commencement of the project.
29) The swing stage that collapsed was 40 feet long,
and was made up of four 10-foot modules held
together by plates/bolts. It was one of the two swing
stages
supplied
by
.
[project manager] (on behalf
of
[Construction Corporation]) had
leased two new swing stages, which arrived at the
project site on October 27, 2009.
30) When the swing stages arrived, although
appearing new, neither of the swing stages (or their
components) had any markings, serial numbers,
identifiers or labels with regard to the stage’s
maximum capacity (as required by health and safety
legislation and industry practice). The new stages also
arrived without any manual, instructions or other
product information such as design drawings
prepared by an engineer as required by s.139(5) of the
Occupational Health rind Safety Act (OHSA).
31) The two swing stages were assembled and
installed
by
the
[Construction Corporation] workers under the
supervision
of
[Site
Supervisor] and/or
[project
manager].
Forensic Examination of the ‘Swing Stage
32) Forensic examination of the stage that collapsed
determined that the swing stage collapse was the
result of a number of factors, including the following:
i) The swing stage was improperly
designed.
The
manufacturer
was
responsible for the design of the swing
stage. (The subsequent investigation
determined
that,
unbeknownst
to
[Construction Corporation],
the manufacturer had failed to properly test
the swing stage or obtain an approval of an
engineer, as required under OHSA;
ii) The swing stage as designed (including
being assembled by or on behalf of the
manufacturer using defective welds) was
not able to withstand the combined weight
of the six workers, together with their
equipment. Indeed, given the defects in the
manufacturers design, the stage was not
even safe for the weight of two workers to
use;
iii) The swing stage‘s welds were
inadequate and did not meet industry
standards;
iv) The welds were all done differently,
which indicates a lack of design standards
in the construction of the swing stage;
v) The swing stag ‘s welds were cracked
and broken prior to the swing stage’s
collapse;
vi) The pin/bolt holes holding the four
modular sections of the swing stage were
stressed, worn and elongated; and
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vii) A properly constructed swing stage
should have had a safety factor of four
times
its
capacity.
Therefore,
[Construction
Corporation] expected that, if properly
designed by the manufacturer, a swing
stage with a 1000 pound capacity (the usual
capacity for similar swing stages) should be
able to hold 4,000 pounds, a load well in
excess of the approximate weight on the
swing stage at the time of the collapse.

doing building restoration work involving
the use of swing stages; further to this
position he received some suspended
access and fall arrest training;
•
: had previously
worked for two different companies
involved in high-rise building restoration
where swing stages were in use; further to
these positions he received suspended
access and fall arrest training; he also
served as a safety representative on a
previous job;

Failing to provide adequate lifelines; failure to ensure
that workers use lifelines
33) A lifeline is a fall arrest system consisting of a
safety rope that is attached and secured to both the
roof and ground below. A worker wears a harness
with a lanyard that is then attached to the lifeline. In
the event of a worker fall, the lanyard grabs onto the
lifeline, stopping the fall and preventing the worker
from falling to the ground. The OHSA as well as
industry standards and practice require that each
worker has his or her own lifeline.
34) At the time of the collapse on December 24, 2009,
at least six workers — each of whom was wearing a
fall arrest harness and,
[Construction Corporation] expected, had been
previously trained respecting the requirement to hook
up whenever they were on the swing stage -- stood on
the stage with only two lifelines available. Only one
worker (
) was properly
attached to a lifeline, which prevented him from
falling, and prevented him from suffering any
physical injuries from the swing stage collapse
35) Had lifelines been available for six workers, and
had each of the workers been attached to a lifeline, as
require by the OHSA (and industry standards), the
workers on the stage would have survived the swing
stage collapse.
36) Prior to December 24th, to
[owner] and
[Construction Corporation]’s
knowledge, all workers on a swing stage at any time
were hooked up to lifelines
[owner] and
[Construction Corporation]
do not know why on December 24th, there was a
departure from this practice.

•
:
had
been
involved in the construction industry since
February 2008 operating as Gromov
Construction.
39) Between August 31, 2009 and September 2, 2009,
, the project manager,
attended and completed a three-day training course
provided by the Construction Safety Association of
Ontario with respect to suspended access equipment
(such as swing stages) which included some
instruction regarding fall arrest systems. Mr.
[project manager] had
previous fall arrest training.
40) On September 3, 2009,
[project manager] attended and completed a one-day
course with the CSAO, “Suspended Access
Equipment Instructor Workshop”. This course
provided instruction on how to train workers with
respect to the safe and proper use of suspended
access equipment.
41) In addition to the site supervisor’s prior
experience,
[owner] and
[Construction Corporation] believed that
[Site Supervisor] also received
training from the Project Manager in respect of the
safe and proper use of suspended access equipment
and fall arrest systems.
Criminal Negligence of

[Construction Corporation]

38) Prior to commencing work on the Kipling project,
the deceased had the following prior experience
respecting the use of swing stages:
•
[Site Supervisor]: had previously
worked in Ontario for another building
restoration company where swing stages
were in use; further to this position he
received so e suspended access and fall
arrest training;
•
: had previously
worked in Ontario for another building
restoration company (the same company that
[Site Supervisor] worked for)

mid-July 2012.

Corporation
M5P 2X5 on or about 24th day of 2009,
at the City of Toronto, in the Toronto Region, in the Province
of Ontario ,
did commit the offence of
failing, as a constructor, to ensure that the measures and
procedures prescribed by section 141(1) of Ontario
Regulation 213/91, as amended, were carried out at a project
located at 2757 Kipling Road, Toronto, Ontario, contrary to
paragraph subsection 23(1 )(a) of the Occupational Health
and Safety Act, R.S.O. 1990, c. O.1, as amended.
Particulars: The defendant failed to ensure that a worker on
or getting on or off a suspended platform/suspended scaffold
wore a full body harness connected to a fall arrest system.
2) AND FURTHER THAT,
Corporation
M5P 2X5, between the 27th day of
October 2009 and the 24th day of December 2009, in the City
of Toronto, in the Toronto Region, Province of Ontario, did
commit the offence of failing, as a constructor, to ensure that
the measures and procedures prescribed by section 93 of
Ontario Regulation 213/91, as amended, were carried out at a
project located at 2757 Kipling Road, Toronto, Ontario,
contrary to subsection 23(1 )(a) of the Occupational Health
and Safety Act, R.S.O. 1990, c. O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
platform was maintained in a condition which does not
endanger a worker and/or failed to ensure a suspended
platform was not used while defective or hazardous.
3) AND FURTHER THAT,
Corporation,
M5P 2X5, on or
about the 24th day of December 2009, in,the City of Toronto,
in the Toronto Region, Province of Ontario, did commit the
offence of failing, as a constructor, to ensure that the
measures and procedures prescribed by section 137(5) of
Ontario Regulation 213/91, as amended, were carried out at a
project located at 2757 Kipling Road, Toronto, Ontario,
contrary to paragraph 23(1)(a) of the Occupational Health and
Safety Act, R.S.O. 1990, c. O.1, as amended.
Particulars: The defendant failed to ensure that an outrigger
beam was secured against horizontal or vertical movement.

42)

[Site Supervisor], and therefore
[Construction Corporation], failed to take
such reasonable steps to prevent bodily harm and
death by:

Health and Safety Training
37) In October 2009, in addition to making
arrangements for training of both the Project Manager
and Site Supervisor,
[Construction
Corporation] made arrangements for workers working
on the project to receive training. Although there are
no available records that certain of the deceased
received training, either through
[Construction Corporation], or prior to their being hired by
[Construction Corporation], each of the
deceased had prior experience in construction and
had been working on this project for between twoand-a-half months and three weeks without incident.
The sole survivor of the 13-storey fall,
, had only attended at the
site for the first time the day before the incident at the
invitation of
[Site Supervisor].

…

i) Directing and/or permitting six workers
to work on the swing stage (plus various
construction materials), when he knew or
should have known that it was unsafe to do so;
ii) Directing and/or permitting six workers
to board the swing stage knowing that only
two lifeline were available; and
iii) Permitting persons under the influence
of drugs to work on the project.
43)
[Construction Corporation], therefore,
through the acts and omissions its senior officer,
[Site Supervisor], is therefore guilty of
criminal negligence pursuant to sections 22.1(b), 217.1
and 219 of the Criminal Code of Canada.

Deputy Director, Crown Operations
Toronto Region
Ministry of the Attorney General

Counsel to

12 Text

Construction Corporation

from the
document:

OH&S Act information

TORONTO REGION
INFORMATION
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4) AND FURTHER THAT,
Corporation,
M5P 2X5, on or
about the 24th day of December 2009, in the City of Toronto,
in the Toronto Region, Province of Ontario, did commit the
offence of failing, as a constructor, to ensure that the
measures and procedures prescribed by section 137(6) of
Ontario Regulation 213/91, as amended, were carried out at a
project located at 2757 Kipling Road, Toronto, Ontario,
contrary to paragraph 23(1)(a) of the Occupational Health and
Safety Act, R.S.O. 1990, c. O.1, as amended.
Particulars: The defendant failed to ensure that an outrigger
beam had securely attached counterweights designed and
manufactured for the purpose.

5) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27th day of October, 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as a
constructor, to ensure that the measures and procedures
prescribed by section 137(7) of Ontario Regulation 213/91, as
amended, were carried out in a workplace located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph
23(1)(a) of the Occupational Health and Safety Act,
R.S.0.1990, c.O.1, as amended.
Particulars: The defendant failed to ensure that adequate
legible instructions for the use of counterweights were affixed
to an outrigger beam.
6) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27th day of October 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as a
constructor, to ensure that the measures and procedures
prescribed by section 137(11) of Ontario Regulation 213/91,
as amended, were carried out at a project located at 2757
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Kipling Road, Toronto, Ontario, contrary to paragraph 23(1
)(a) of the Occupational Health and Safety Act, R.S.O. 1990,
c. O.1, as amended.

suspended platform that together with its components weighs
more than 525 kilograms was used only after the required
statement from an engineer was given.

Particulars: The defendant failed to ensure that a competent
worker inspected a suspended platform and/or suspended
scaffold operated by mechanical power before each day's
use.

12) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27th day of October 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as a
constructor, to ensure that the measures and procedures
prescribed by section 139(7) of Ontario Regulation 213/91, as
amended, were carried out at a project located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 23(1
)(a) of the Occupational Health and Safety Act, R.S.O. 1990,
c. O.1, as amended. ,

7) AND FURTHER THAT,
Corporation,
M5P 2X5, on or
about the 24th day of December 2009, in the City of Toronto,
in the Toronto Region, Province of Ontario, did commit the
offence of failing, as a constructor, to ensure that the
measures and procedures prescribed by section 134 of
Ontario Regulation 213/91, as amended, were carried out at a
project located at 2757 Kipling Road, Toronto, Ontario,
contrary to paragraph 23(1 )(a) of the Occupational Health
and Safety Act, R.S.O. 1990, c. O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
platform and/or each component thereof, complied with
section 134.
8) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27th day of October 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as a
constructor, to ensure that the measures and procedures
prescribed by section 139(3) of Ontario Regulation 213/91, as
amended, were carried out at a project located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 23(1
)(a) of the Occupational Health and Safety Act, R.S.O. 1990,
c. O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
scaffold that consists of more than one platform and every
suspended platform that together with its components weighs
more than 525 kilograms had the required design drawings.
9) AND FURTHER THAT,
M5P 2X5,
Corporation,
between the 27th day of October 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as a
constructor, to ensure that the measures and procedures
prescribed by section 139(4) of Ontario Regulation 213/91,
as amended, were carried out at a project located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 23(1
)(a) of the Occupational Health and Safety-Act, R.S.0.1990, c.
O.1, as amended. '
Particulars: The defendant failed to ensure that a suspended
scaffold that consists of more than one platform and every
suspended platform that together with its components weighs
more than 525 kilograms was erected in accordance with
design drawings.
10) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27th day of October 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as a
constructor, to ensure that the measures and procedures
prescribed by section 139(5) of Ontario Regulation 213/91, as
amended, were carried out at a project located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 23(1
)(a) of the Occupational Health and Safety Act, R.S.O. 1990,
c. O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
scaffold that consists of more than one platform and every
suspended platform that together with its components weighs
more than 525 kilograms was, before being used, inspected
by a professional engineer who states in writing that it was
erected in accordance with design drawings.
11) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27th day of October 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as a
constructor, to ensure that the measures and procedures
prescribed by section 139(6) of Ontario Regulation 213/91, as
amended, were carried out at a project located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 23(1
)(a) of the Occupational Health and Safety Act, R.S.O. 1990,
c. O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
scaffold that consists of more than one platform and every
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Particulars: The defendant failed to keep a copy of the design
drawings and the statement required by subsection 5 on a
project while the suspended scaffold or suspended platform
was on the project.
13) AND FURTHER THAT,
Corporation,
M5P 2X5, on or
about the 24th day of December 2009, in the City of Toronto,
in the Toronto Region, Province of Ontario, did commit the
offence of failing, as an employer, to ensure that the
measures and procedures prescribed by section 141(1) of
Ontario Regulation 213/91, as amended, were carried out in a
workplace located at 2757 Kipling Road, Toronto, Ontario,
contrary to paragraph 25(1 )(c) of the Occupational Health
and Safety Act, R.S.O. 1990, c. O.1, as am ended.
Particulars: The defendant failed to ensure that a worker on
or getting on or off a suspended platform/suspended scaffold
wore a full body harness connected to a fall arrest system.
14) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27th day of October 2009 and the 24th day of
December, 2009, in the City of Toronto, in the Toronto
Region, Province of Ontario, did commit the offence of failing,
as an employer, to ensure that the equipment, materials and
protective devices provided by the employer were maintained
in good condition, contrary to subsection 25(1 )(b) of the
Occupational Health and Safety Act, R.S.0.1990, c.O.1 as
amended.
Particulars: The defendant failed to ensure that a suspended platform was maintained in such a way as to protect a worker
from harm.
15) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 8th day of September 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as an
employer, to ensure that the measures and procedures
prescribed by section 26.2(1) of Ontario Regulation 213/91,
as amended, were carried out in a workplace located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 25(1
)(c) of the Occupational Health and Safety Act, R.S.O.1990,
c. O.1, as amended.
Particulars: The defendant failed to ensure that a worker who
was using a fall protection system was adequately trained in
its use and given adequate oral and written instructions by a
competent person.
16) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 8th day of September 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as an
employer, to ensure that the measures and procedures
prescribed by section 26.2(3) of Ontario Regulation 213/91,
as amended, were carried out in a workplace located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 25(1
)(c) of the Occupational Health and Safety Act, R.S.0.1990, c.
O.1, as amended.
Particulars: The defendant failed to ensure that the training
and instruction record included the workers name and the
dates on which training and instruction took place.
17) AND FURTHER THAT,
Corporation,
M5P 2X5, on or
about the 29th day of December 2009, in the City of Toronto,
in the Toronto Region, Province of Ontario, did commit the
offence of failing, as an employer, to ensure that the
measures and procedures prescribed by section 26.2(4) of
Ontario Regulation 213/91, as amended, were carried out in a
workplace located at 2757 Kipling Road, Toronto, Ontario,
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contrary to paragraph 25(1 )(c) of the Occupational Health
and Safety Act, R.S.O. 1990, c. O.1, as amended
Particulars: The defendant failed to ensure that the training
and instruction record referred to in subsection 26.2(2) of
Ontario Regulation 213/91, as amended, was made available
to an inspector upon request.
18) AND FURTHER THAT,
,
M5P
2X5,
Corporation
between the 27th day of October, 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as an
employer, to ensure that the measures and procedures
prescribed by section 93 of Ontario Regulation 213/91, as
amended, were carried out in a workplace located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 25(1
)(c) of the Occupational Health and Safety Act, R.S.O. 1990,
c. O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
platform was maintained in a condition which does not
endanger a worker and/or failed to ensure a suspended
platform was not used while defective or hazardous:
19) AND FURTHER THAT,
M5P 2X5, on or
Corporation
about the 24th day of December 2009, in the City of Toronto,
in the Toronto Region, Province of Ontario, did commit the
offence of failing, as an employer, to ensure that the
measures and procedures prescribed by section 137(5) of
Ontario Regulation 213/91, as amended, were carried out in a
workplace located at 2757 Kipling Road, Toronto, Ontario,
contrary to paragraph 25(1 )(c) of the Occupational Health
and Safety Act, R.S.O. 1990, c. O.1, as amended.
Particulars: The defendant failed to ensure that an outrigger
beam was secured against horizontal or vertical movement.
20) AND FURTHER THAT,
M5P 2X5, on or about the
Corporation,
24th day of December 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing, as an employer, to ensure that the measures and
procedures prescribed by section 137(6) of Ontario
Regulation 213/91, as amended, were carried out in a
workplace located at 2757 Kipling Road, Toronto, Ontario,
contrary to paragraph 25(1)(c) of the Occupational Health and
Safety Act, R.S.O. 1990, c. O.1, as amended.
Particulars: The defendant failed to ensure that an outrigger
beam had securely attached counterweights designed and
manufactured for the purpose.
21) AND FURTHER THAT,
Corporation,
M5P 2X5, on or
about the 24th day of December 2009, in the City of Toronto,
in the Toronto Region, Province of, Ontario, did commit the
offence of failing, as an employer, to ensure that the
measures and procedures prescribed by section 137(7) of
Ontario Regulation 213/91, as amended, were carried out in a
workplace located at 2757 Kipling Road, Toronto, Ontario,
contrary to paragraph 25(1 )(c) of the Occupational Health
and Safety Act, R.S.O. 1990, c. O.1, as amended.
Particulars: The defendant failed to ensure that adequate
legible instructions for the use of counterweights were affixed
to an outrigger beam.
22) AND FURTHER THAT,
Corporation, 791
M5P 2X5,
between the 27th day of October, 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as an
employer, to ensure that the measures and procedures
prescribed by section 137(11) of Ontario Regulation 213/91,
as amended, were carried out in a workplace located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 25(1)(c)
of the Occupational Health and Safety Act, R.S.O. 1990, c.
O.1, as amended.
Particulars: The defendant failed to ensure that a competent
worker inspected a suspended platform and/or suspended
scaffold operated by mechanical power before each day's
use.

23) AND FURTHER THAT,
Corporation,
M5P 2X5, on or
about the 24th day of December 2009, in the City of Toronto,
in the Toronto Region, Province of Ontario, did commit the
offence of failing, as an employer, to ensure that the
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measures and procedures prescribed by section 134 of
Ontario Regulation 213/91, as amended, were carried out in a
workplace located at 2757 Kipling Road, Toronto, Ontario,
contrary to paragraph 25(1)(c) of the Occupational Health and
Safety Act, R.S.O. 1990, c. O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
platform and/or each component thereof, complied with
section 134.
24) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27th day of October, 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as an
employer, to ensure that the measures and procedures
prescribed by section 139(3) of Ontario Regulation 213/91, as
amended, were 'carried out in a workplace located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 25(1)(c)
of the Occupational Health and Safety Act, R.S.0.1990, c.
O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
scaffold that consists of more than one platform and every
suspended platform that together with its components weighs
more than 525 kilograms had the required design drawings.

Particulars: The defendant failed to ensure that a worker was
given instruction and/or training and/or supervision on how to
properly use fall protection equipment and on how to safely
use and/or load a suspended platform.
29) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27th day of October, 2009 and the 24th day of
December, 2009, in the City of Toronto, in the Toronto
Region, Province of Ontario, did commit the offence of failing,
as an employer, to take every precaution reasonable in the
circumstances for the protection of a worker at a workplace
located at 2757 Kipling Road, Toronto, Ontario, contrary to
subsection 25(2)(h) of the Occupational Health and Safety
Act, R.S.O. 1990, c.O.1 as amended.
Particulars: The defendant failed to take all or any of the
following reasonable precautions:
1) obtaining proper documentation and/or information from
the supplier of a suspended platform toensure the safety of
workers. Such information includes but is not limited to design
drawings andload carrying capacity for the 40 foot suspended
platform that collapsed.
2) following its own health and safety policy.

25) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27th day of October, 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as an
employer, to ensure that the measures and procedures
prescribed by section 139(4) of Ontario Regulation 213/91, as
amended, were carried out in a workplace located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 25(1
)(c) of the Occupational Health and Safety Act, R.S.0.1990, c.
O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
scaffold that consists of more than one platform and every
suspended platform that together with its components weighs
more than 525 kilograms was erected in accordance with
design drawings.
26) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27th day of October, 2009 and the 24th day of
December 2009, in the City of fordnto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as an
employer, to ensure that the measures and procedures
prescribed by section 139(5) of Ontario Regulation 213/91, as
amended, were carried out in a workplace located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 25(1
)(c) of the Occupational Health and Safety Act, R.S.0.1990, c.
O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
scaffold that consists of more than one platform and every
suspended platform that together with its components weighs
more than 525 kilograms was, before being used, inspected
by a professional engineer who states in writing that it was
erected in accordance with design drawings.
27) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27* day of October, 2009 and the 24th day of
December 2009, in the City of Toronto, in the Toronto Region,
Province of Ontario, did commit the offence of failing, as an
employer, to ensure that the measures and procedures
prescribed by section 139(6) of Ontario Regulation 213/91, as
amended, were carried out in a workplace located at 2757
Kipling Road, Toronto, Ontario, contrary to paragraph 25(1
)(c) of the Occupational Health and Safety Act, R.S.0.1990, c.
O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
scaffold that consists of more than one platform and every
suspended platform that together with its components weighs
more than 525 kilograms was used only after the required
statement from an engineer was given.
28) AND FURTHER THAT,
Corporation,
M5P 2X5,
between the 27th day of October, 2009 and the 24th day of
December, 2009, in the City of Toronto, in the Toronto
Region, Province of Ontario, did commit the offence of failing,
as an employer, to provide information, instruction and
supervision to a worker, in a workplace located at 2757
Kipling Road, Toronto, Ontario, contrary to subsection
25(2)(a) of the Occupational Health and Safety Act,
R.S.0.1990, c.O.1 as amended.
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3) ensuring the suspended platform that collapsed was safe
for use after discovering a safety issue with another
suspended platform of the same type rented from the same
supplier .
4) inspecting the welds of the suspended platform that
.
collapsed - supplied by
30) AND FURTHER THAT,
M5P 2X5, as of
Corporation,
on or about the 29th day of January 2010, in the City of
Toronto,in the Toronto Region, Province of Ontario, did
commit the offence of failing to comply with anorder or
requirement of an inspector, contrary to subsection 66(1 )(b)
of the Occupational Health and Safety Act, R.S.O. 1990,
c.O.1 as amended.
Particulars: The defendant failed to comply with the following
orders:
- #4 and #6 issued by an inspector on December 29, 2009 in
Field Visit #6039122
- #1,2, 4, 5, 7 issued by an inspector on January 7, 2010 in
Field Visit #60391 1 1
31) AND FURTHER THAT,
L4C 5B7, on or about the 24th day of December, 2009, in the
City of Toronto, in the Toronto Region, Province of Ontario,
did commit the offence of failing, as a supervisor, to ensure
that a worker works in the manner and with the protective
devices, measures and procedures prescribed by section
141(1) of Ontario Regulation 213/91 as amended, at a
workplace located at 2757 Kipling Road, Toronto, Ontario,
contrary to section 27(1 )(a) of the Occupational Health and
Safety Act, R.S.O. 1990, C.O.1, as amended.
Particulars: The defendant failed to ensure that a worker on
or getting on or off a suspended platform/suspended scaffold
wore a full body harness connected to a fall arrest system.
32) AND FURTHER THAT,
L4C 5B7, between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing, as a supervisor, to ensure that a worker works in
the manner and with the protective devices, measures and
procedures prescribed by section 93 of Ontario Regulation
213/91, as amended, at a workplace located at 2757 Kipling
Road, Toronto, Ontario, contrary to section 27(1)(a) of the
Occupational Health and Safety Act, R.S.O. 1990, C. O.1, as
amended.
Particulars: The defendant failed to ensure that a suspended
platform -was maintained in a condition which does not
endanger a worker and/or failed to ensure a suspended
platform was not used while defective or hazardous.
33) AND FURTHER THAT,
,
L4C 5B7, on or about the 24th day of December, 2009, in the
City of Toronto, in the Toronto Region, Province of Ontario,
did commit the offence of failing, as a supervisor, to ensure
that a worker works in the manner and with the protective
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devices, measures and procedures prescribed by section
137(5) of Ontario Regulation 213/91, as amended, at a
workplace located at 2757 Kipling Road, Toronto, Ontario,
contrary to section 27(1 )(a) of the Occupational Health and
Safety Act, R.S.O. 1990, C. O.1, as amended.
Particulars: The defendant failed to ensure that an outrigger
beam was secured against horizontal or vertical movement.
,
34) AND FURTHER THAT,
L4C 5B7, on or about the 24th day of December, 2009, in the
City of Toronto, in the Toronto Region, Province of Ontario,
did commit the offence of failing, as a supervisor, to ensure
that a worker works in the manner and with the protective
devices, measures and procedures prescribed by section
137(6) of Ontario Regulation 213/91, as amended, at a
workplace located at 2757 Kipling Road, Toronto, Ontario,
contrary to section 27(1)(a) of the Occupational Health and
Safety Act, R.S.O. 1 990, C. O.1 , as amended.
Particulars: The defendant failed to ensure that an outrigger
beam had securely attached counterweights designed and
manufactured for the purpose.

35) AND FURTHER THAT,
,
L4C 5B7, on or about the 24th day of December, 2009, in the
City of Toronto, in the Toronto Region, Province of Ontario,
did commit the offence of failing, as a supervisor, to ensure
that a worker works in the manner and with the protective
devices, measures and procedures prescribed by section
137(7) of Ontario Regulation 213/91, as amended, at a
workplace located at 2757 Kipling Road, Toronto, Ontario,
contrary to section 27(1 )(a) of the Occupational Health and
Safety Act, R.S.O. 1990, c. O.1 , as amended.
Particulars: The: defendant failed to ensure that adequate
legible instructions for the use of counterweights were affixed
to an outrigger beam.
,
36) AND FURTHER THAT,
L4C 5B7, between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing, as a supervisor, to ensure that a worker works in
the manner and with the protective devices, measures and
procedures prescribed by section 137(11) of Ontario
Regulation 213/91, as amended, at a workplace located at
2757 Kipling Road, Toronto, Ontario, contrary to section
27(1)(a) of the Occupational Health and Safety Act, R.S.O.
1990, c.O.1, as amended.
Particulars: The defendant failed to ensure that a competent
worker inspected a suspended platform and/or suspended
scaffold operated by mechanical power before each day's
use.
37) AND FURTHER THAT,
, L4C 5B7,
on or about the 24th day of December, 2009, in the City of
Toronto, in the Toronto Region, Province of Ontario, did
commit the offence of failing, as a supervisor, to ensure that A
worker works in the manner and with the protective devices,
measures and procedures prescribed by section 134 of
Ontario Regulation 213/91, as amended, at a workplace
located at 2757 Kipling Road, Toronto, Ontario, contrary to
section 27(1 )(a) of the Occupational Health and Safety Act,
R.S.O. 1990, c.O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
platform and/or each component thereof, complied with
section 134.
38) AND FURTHER THAT,
,
L4C 5B7, between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing, as a supervisor, to take every precaution
reasonable in the circumstances for the protection of a
worker, at a workplace located at 2757 Kipling Road, Toronto,
Ontario, contrary to subsection 27(2)(c) of the Occupational
Health and Safety Act, R.S.O. 1990, c.O.1 as amended.
Particulars: The defendant failed to take all or any of the
following reasonable precautions:
1) obtaining proper documentation and/or information from
the supplier of a suspended platform to
ensure the safety of workers. Such information includes but is
not limited to design drawings and load carrying capacity for
the 40 foot suspended platform that collapsed.
2) following its own health and safety policy.
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3) ensuring the suspended platform that collapsed was safe
for use after discovering a safety issue with another
suspended platform of the same type rented from the same
.
supplier 4) inspecting the welds of the suspended platform that
collapsed - supplied by
.
5) assessing whether a worker was adequately trained in
and/or knowledgeable of the hazards of working on a
suspended platform.
39) AND FURTHER THAT,
, K1G3Z9, between the
Inc.,
27th day of October, 200%and the 24th day of December,
2009, in the City of Toronto, in the Toronto Region, Province
of Ontario, did commit the offence of failing to ensure, as a
supplier, that any machine, device, tool or equipment under
any rental, leasing or similar arrangement for use in or about
a workplace located at 2757 Kipling Road, Toronto, Ontario,
was in good condition, contrary to subsection 31 (1)(a) of the
Occupational Health and Safety Act, R.S.O. 1990, c.O.1 as
amended.
Particulars: The defendant failed to ensure that a suspended
platform and/or a component
thereof supplied to
Corporation was in good
condition.
40) AND FURTHER THAT,
, K1G3Z9, between the
Inc.,
27th day of October, 2009 and the 24th day of December,
2009, in the City of Toronto, in the Toronto Region, Province
of Ontario, did commit the offence of failing to ensure, as a
supplier, that any machine, device, tool or equipment under
any rental, leasing or similar arrangement for use in or about
a workplace located at 2757 Kipling Road, Toronto, Ontario,
complied with section 134 of Ontario Regulation 213/91, as
amended, contrary to paragraph 31(1)(b) of the Occupational
Health and Safety Act, R.S.O. 1990, c. O.1, as amended.
Particulars: The defendant failed to ensure a suspended
platform and/or components thereof, supplied to
Corporation complied with section 134
of Ontario Regulation 213/91, as amended.
41) AND FURTHER THAT,
K1G3Z9, between the 27th day
Inc.,
of October, 2009 and the 24th day of December, 2009, in the
City of Toronto, in the Toronto Region, Province of Ontario,
did commit the offence of failing to ensure, as a supplier, that
any machine, device, tool or equipment under any rental,
leasing or similar arrangement for use in or about a workplace
located at 2757 Kipling Road, Toronto, Ontario, complied with
section 139(2) of Ontario Regulation 213/91., as amended,
contrary to paragraph 31(1)(b) of the Occupational Health and
Safety Act, R.S.0.1990, c.O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
scaffold and/or a suspended platform that consists of more
than one platform and every suspended platform that together
with ts components weighs more than 525 kilograms, was
designed by a professional engineer in accordance with good
engineering practice.
42) AND FURTHER THAT,
Inc, K1G3Z9, between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing to ensure, as a supplier, that any machine, device,
tool or equipment under any rental, leasing or similar
arrangement for use in or about a workplace located at 2757
Kipling Road, Toronto, Ontario, complied with section 139(3)
of Ontario Regulation 213/91, as amended, contrary to
paragraph 31(1)(b) of the Occupational Health and Safety
Act, R.S.0.1990, c. O.1, as amended.
Particulars: The, defendant, failed to ensure that a suspended
scaffold and/or a suspended platform that consists of more
than one platform and every suspended platform that together
with its components weighs more than 525 kilograms had the
required design drawings.
43) AND FURTHER THAT,
K4K 1W1, between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing to take all reasonable care to ensure, as a director of
, that the corporation complied
with section 134 of Ontario Regulation 21 3/91 , ejs amended,
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contrary to subsection 32(a) of the Occupational Health and
Safety Act, R.S.O; 1990, c. O.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that a suspended platform and/or each component
thereof, complied with the requirments of section 134.
44) AND FURTHER THAT,
K4K 1W1 , between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing to take all reasonable care to ensure, as a director of
, that the corporation complied
with section 139(2) of Ontario Regulation 213/91, as
amended, contrary to subsection 32(a) of the Occupational
Health and Safety Act, R.S.O. 1990, c. O.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that a suspended scaffold and/or a suspended
platform that consists of more than one platform and every
suspended platform that together with its components weighs
more than 525 kilograms was designed by a professional
engineer in accordance with good engineering practice.
45) AND FURTHER THAT
,
K4K 4W1, between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing to take all reasonable care to ensure, as a director of
, that the corporation complied
with section 139(3) of Ontario Regulation 213/91, as
amended, contrary to subsection 32(a) of the Occupational
Health and Safety Act, R.S.0.1990, c. O.1, as amended.
Particulars: The defendant failed to ensure that a suspended
scaffold and/or a suspended platform that consists of more
than one platform and every suspended platform that together
with its components weighs more than 525 kilograms had the
required design drawings.
M5P 2V3,
46) AND FURTHER THAT,
on or about the 24th day of December, 2009, in the City of
Toronto, in the Toronto Region, Province of Ontario, did
commit the offence of failing to take all reasonable care to
ensure, as a director of
Corporation, that the corporation complied with section 141(1)
of Ontario Regulation 21 3/91 , as amended, contrary to
subsection 32(a) of the Occupational Health and Safety Act,
R.S.0. 1990, c. O.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that a worker on or getting on or off a suspended
platform/suspended scaffold wore a full body harness
connected to a fall arrest system.
,
47) AND FURTHER THAT,
M5P 2V3, between the 8th day of September 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing to take all reasonable care to ensure, as a director of
Corporation,
that
the
corporation complied with section 26.2(1) of Ontario
Regulation 213/91 , as amended, contrary to subsection 32(a)
of the Occupational Health and Safety Act, R.S.0. 1990, c.
O.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that a worker using a fall protection system was
adequately trained in its use and given adequate oral and
written instructions by a competent person.

48) AND FURTHER THAT,
,
M5P 2V3, between the 8th day of September 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing to take all reasonable care to ensure, as a director of
Corporation,
that
the
corporation complied with section 26.2(3) of Ontario
Regulation 213/91, as amended, contrary to subsection 32(a)
of the Occupational Health and Safety Act, R.S.0. 1990, c.
O.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that the training and instruction record included the
workers name and the dates on which training and instruction
took place.
49) AND FURTHER THAT,
, M5P 2V3, on or
about the 29'th day of December, 2009, in the City of Toronto,
in the Toronto Region, Province of
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Ontario, did commit the offence of failing to take all
reasonable care to ensure, as a director of
Corporation, that the
corporation complied with section 26.2(4) of Ontario
Regulation 21 3/91 , as amended, contrary to subsection
32(a) of the Occupational Health and Safety Act, R.S.0. 1990,
c. O.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that the training and instruction record referred to in
subsection 26.2(2) of Ontario Regulation 213/91, as
amended, was made available to an inspector upon request. /
50) AND FURTHER THAT,
,
Ontario, M5P 2V3, between the 27th day of October, 2009
and the 24th day of December, 2009, in the City of Toronto, in
the Toronto Region, Province of Ontario, did commit the
offence of failing to take all reasonable care to ensure, as a
director of
Corporation, that
the corporation complied with section 93 of Ontario
Regulation 213/91, as amended, contrary to subsection 32(a)
of the Occupational Health and Safety Act, R.S.0. 1 990, c.
O.1 , as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that a suspended platform was maintained in a
condition which does not endanger a worker and/or failed to
ensure a suspended platform was not used while defective or
hazardous.
51) AND FURTHER THAT,
,
M5P 2V3, on or about the 24th day of December, 2009, in
the City of Toronto, in the Toronto Region, Province of
Ontario, did commit the offence of failing to take all
reasonable care to ensure, as a director of
Corporation, that the
corporation complied with section 137(5) of Ontario
Regulation 21 3/91, as amended, contrary to subsection 32(a)
of the Occupational Health and Safety Act, R.S.0. 1990, c.
O.1, as amended
Particulars: The defendant failed to take all reasonable care
to ensure that an outrigger beam was secured against
horizontal or vertical movement.
52) AND FURTHER THAT,
,
M5P 2V3, on or about the 24th day of December, 2009, in the
City of Toronto, in the Toronto Region, Province of Ontario,
did commit the offence of failing to take all reasonable care to
ensure, as a director of
Corporation, that the corporation complied with section 137(6)
of Ontario Regulation 213/91, as amended, contrary to
subsection 32(a) of the Occupational Health and Safety Act,
R.S.0. 1990, c. O.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that an outrigger beam had securely attached
counterweights designed and manufactured for the purpose.
53) AND FURTHER THAT,
,
M5P 2V3, on or about the 24th day of December, 2009, in the
City of Toronto, in the Toronto Region, Province of Ontario,
did commit the offence of failing to take all reasonable care to
ensure, as a director of
Corporation, that the corporation complied with section 137(7)
of Ontario Regulation 213/91, as amended, contrary to
subsection 32(a) of the Occupational Health and Safety Act,
R.S.0. 1990, c. O.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that adequate legible instructions for the use of
counterweights were affixed to ap outrigger beam.
54) AND FURTHER THAT,
,
M5P 2V3, between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing to take all reasonable care to ensure, as a director of
Corporation, that the
corporation complied with section 137(1 1) of Ontario
Regulation 213/91, as amended, contrary to subsection 32(a)
of the Occupational Health and Safety Act, R.S.0. 1990, c.
O.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that a competent worker inspected a suspended
platform and/or suspended scaffold operated by mechanical
power before each day's use.
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55) AND FURTHER THAT,
,
M5P 2V3, between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing to take all reasonable care to ensure, as a director of
Corporation,.
that
the
corporation complied with section 134 of Ontario Regulation
21 3/91, as amended, contrary to subsection 32(a) of the
Occupational Health and Safety Act, R.S.0. 1990, c. O.1, as
amended.

corporation complied with section 139(7) of Ontario
Regulation 213/91, as amended, contrary to subsection 32(a)
of the Occupational Health and Safety Act, R.S.0.1990, c.
O.1, as amended.

Particulars: The defendant failed to take all reasonable care
to ensure that a suspended platform and/or each component
thereof, complied with section 134

61) AND FURTHER THAT,
,
M5P 2V3, on or about the 29th day of January, 2010 in the
City of Toronto, in the Toronto Region, Province of Ontario,
did commit the offence of failing to take all reasonable care to
ensure, as a director of
Corporation, that the corporation complied with section 66(1
)(b) of the Occupational Health and Safety Act, R.S.0.1990, c.
O.1. as amended, contrary to subsection 32(a) of the
Occupational Health and Safety Act, R.S.0.1990, c.O.1, as
amended.

Particulars: The defendant failed to take all reasonable care
to ensure a copy of the design drawings and the statement
required by subsection 5 was kept on a project while the
suspended scaffold or suspended platform was on the
project.

,
56) AND FURTHER THAT,
M5P 2V3, between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing to take all reasonable care to ensure, as a director of
Corporation, that the
corporation complied with section 139(3) of Ontario
Regulation 213/91, as amended, contrary to subsection 32(a)
of the Occupational Health and Safety Act, R.S.0. 1990, c.
O.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that a suspended scaffold that consists of more
than one platform and every suspended platform that together
with its components weighs more than 525 kilograms had the
required design drawings.

Particulars: The defendant failed to take all reasonble care to
comply with the following orders:
- #4 and #6 issued by an inspector on December 29, 2009 in
Field Visit #6039122
- #1,2, 4, 5, 7 issued by an inspector on January 7, 2010 in
Field Visit #6039111

[ ] is used here to indicate editorially added
descriptive words to the copied text, except for
“[Count 47],” “[Count 48],” “[Count 50]” &
“[Count 55].”
“
” is used to
indicate that actual names are not published here.
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57) AND FURTHER THAT,
,
M5P 2V3, between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing to take all reasonable care to ensure, as a director of
Corporation, that the
corporation complied with section 139(4) of Ontario
Regulation 213/91, as amended, contrary to subsection 32(a)
of the Occupational Health and Safety Act, R.S.0. 1 990, c.
O.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that a suspended scaffold that consists of more
than one platform and every suspended platform that together
with its components weighs more than 525 kilograms was
erected in accordance with design drawings.
58) AND FURTHER THAT,
,
M5P 2V3, between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing to take all reasonable care to ensure, as a director of
Corporation, that the
corporation complied with section 139(5) of Ontario
Regulation 213/91 , as amended, contrary to subsection 32(a)
of the Occupational Health and Safety Act, R.S.0. 1990, c.
6.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that a suspended scaffold that consists of more
than one platform and every suspended platform that together
with its components weighs more than 525 kilograms was,
before being used, inspected by a professional engineer who
states in writing that it was erected in accordance with design
drawings.
59) AND FURTHER THAT,
,
M5P 2V3, between the 27th day of October, 2009 and the
24th day of December, 2009, in the City of Toronto, in the
Toronto Region, Province of Ontario, did commit the offence
of failing to take all reasonable care to ensure, as a director of
Corporation, that the
corporation complied with section 139(6) of Ontario
Regulation 213/91, as amended, contrary to subsection 32(a)
of the Occupational Health and Safety Act, R.S.0. 1990, c.
O.1, as amended.
Particulars: The defendant failed to take all reasonable care
to ensure that a suspended scaffold that consists of more
than one platform and every suspended platform that together
with its components weighs more than 525 kilograms was
used only after the required statement from an engineer was
given.
60) AND FURTHER THAT,
,
M5P 2V3, between the 27 day of October, 2009 and the 24th
day of December, 2009, in the City of Toronto, in the Toronto
Region, Province of Ontario, did commit the offence of failing
to take all reasonable care to ensure, as a director of
Corporation, that the
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14 Text of the Agreed Statement of Facts
– of Crown & defence, presented to the court -- for

the OH&S Act guilty pleas--- Exhibit 10.
From a copy received, at the clerk’s office, Old City
Hall, 04 July 2012 :
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Draft: June 28 2012
R vs
Ex 10
June 28 / 2012

Ontario (Ministry of Labour) v.
[owner]
Agreed Statement of Facts Respecting Plea by
[owner] under the
Occupational Health and Safety Act
Overview
1) On December 24, 2009 at approximately 4:30 p.m., a
suspended work platform collapsed on a construction
project at 2757 Kipling Avenue, Toronto. Six workers
as defined by the Occupational Health and Safety Act
were on the swing stage at time of the collapse. Five
of them fell approximately 14 floors to the ground. A
sixth worker (the only worker properly attached to a
“lifeline”) was held by his lifeline and was pulled to
safety onto a nearby balcony.
2) Four of the five workers who fell died as a result of
their injuries from the fall. They are:
i)
[Site Supervisor], aged 31;
ii)
, aged 24;
iii)
, aged 38; and
iv)
, aged 40 years.
3) The fifth worker,
significant injuries, but survived the fall.

, suffered

4) At the time of the collapse all the individuals on the
Swing Stage were workers as defined by the
Occupational Health and Safety Act and were
performing work on behalf of
Construction Corp. (“
”).
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[Construction Corp.] had
been contracted by the building owner to conduct
balcony restoration (the “construction project”).
, the owner and sole director
of
[Construction Corp.],
as Project
retained
Manager for the construction project.
as Site
[project manager] retained
Supervisor
of
the
construction
project.
[Site Supervisor] was to work under
the supervision of
[project manager].
[Site Supervisor] was responsible for
managing the workers on the construction project at
2757 Kipling Avenue, and was under a legal duty to
take reasonable steps to prevent injury to the persons
he was supervising.
[owner] is the
Construction. As a
director of
director of
[Construction Corp.],
[owner] acknowledges that
[Site Supervisor] failed to prevent the six workers
boarding at the 14th floor a swing stage, later
determined by forensic examination to be defective
and hazardous, for which there were only two
lifelines. This failure by
[Site
Supervisor] was a significant cause of death and
injury to the workers who were not properly attached
to a life line.
The Charges Against

[owner]

5) Section 32 of the Occupational Health and Safety
Act (“OHSA”) provides that “Every director and
every officer of a corporation shall take all reasonable
care to ensure that the corporation complies with the
OHSA and the regulations”.
[owner]
acknowledges that in his capacity as a director of
[Construction Corp.], he
failed to comply with the OHSA in the following
manner:
i. Did commit the offence of failing to take all
reasonable care to ensure, as a director of
[Construction Corp.], that the
corporation complied with section 26.2(1) of
Ontario Regulation 213/91, as amended,
contrary to subsection 32(a) of the OHSA, as
amended. Section 26.2(1) of the Regulation
requires that an employer shall ensure that a
worker who may use a fall protection system is
adequately trained in its use and given
adequate oral and written instructions by a
competent person.
[owner] acknowledges that in his capacity as a
director he failed o ensure that all workers who
could not read English, received adequate
written instructions in their native languages.
[Count 47]
ii. Did commit the offence of failing to take all
reasonable care to ensure, as a director of
[Construction Corp.], that
the corporation complied with section 26.2(3)
of Ontario Regulation 213/91, as amended,
contrary to subsection 32(a) of the OHSA.
Section 26.2(3) of the Regulation requires that
the person who provides the training and
instruction on the use of a fall protection
system prepare a written training and
instruction record for each worker which shall
include the worker’s name and the dates on
which training and instruction took place.
[owner] acknowledges
that in his capacity as a director he failed to
ensure that the training and instruction record
to be maintained by the person who provided
the training included the worker’s name and
the dates on which training and instruction
took place. [Count 48]

iii. Did commit the offence of failing to take all
reasonable care to ensure, as a director of
[Construction Corp.],
that the corporation complied with section 93
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of Ontario Regulation 213/91, as amended,
contrary to subsection 32(a) of the OHSA, as
amended.
Section 134 of the Regulation
requires that no equipment shall be used while
it
is
defective
or
hazardous.
[owner] acknowledges
that in his capacity as a director he failed to
ensure that the suspended work platform
(swing stage) which collapsed was not used
while it was defective or hazardous. [Count 50]
iv. Did commit the offence of failing to take all
reasonable care to ensure, as a director of
[Construction Corp.], that
the corporation complied with section 134 of
Ontario Regulation 213/91, as amended,
contrary to subsection 32(a) of the OHSA, as
amended. Section 134 of the Regulation
requires that no scaffold platform or other
work platform shall be loaded in excess of the
load that it is designed and constructed to bear.
[owner] acknowledges that
in his capacity as a director he failed to ensure
that the scaffold platform used by the workers
on December 24, 2009 was not loaded in excess
of the load that the platform was designed and
constructed to bear. [Count 55]
Background
6)
[Construction Corp.] is a
corporation registered in Ontario engaged primarily
in the construction business. As of December 24,
2009, in addition to the project at 2757 Kipling
Avenue,
[Construction
Corp.] was also engaged in small to medium size
construction projects a three other locations in
southern Ontario.

10) In September 2009,
[Site
Supervisor], who owned his own construction
company
“Platinum”,
was
hired
by
[project manager] on behalf
[Construction Corp.], to
of
work as the site supervisor on the project.
[Site Supervisor] is one of
the people who died in the swing stage collapse.
11)

,
) had been
hired by
[Site Supervisor]
during the fall of 2009 to work on the project.

8) In August 2009
[Construction Corp.] entered into an agreement,
formalized by a contract dated September 14, 2009,
with Fishman Holdings North America Inc.
(“Fishman”), to repair and restore the concrete
balconies on two high-rise residential buildings
owned by Fishman at 2737 and 2757 Kipling Avenue,
Toronto. The work was to be completed on the
project by November 30, 2009 subject to weather
conditions and any unforeseen events beyond the
control of
[Construction Corp.].
9) A Notice of Project was filed with the Ministry of
Labour on September 8, 2009 for the balcony repair
project. The Notice identified
[Construction Corp.] as the constructor of the project and
identified
as the supervisor in
charge of the project (or “project manager”).
[project manager], who had
his own construction company, was contracted by
[Construction Corp.] to serve as
Project Manager.
[project
manager] was highly recommended s a qualified
project manager by
, a
business associate of both
[Construction Corp.] and Fishman.
had
been
using
the
services
of
[project manager] on
numerous construction projects for approximately
five years prior to being contracted by
[Construction Corp.].
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other

three
and

deceased

(

12) One of the workers on the swing stage,
, was a friend and roommate of
[Site Supervisor]’s. Unbeknownst to
[owner],
had
been invited by
[Site
Supervisor] to attend the project and had been on the
project for only two days as of December 24, 2009.
was on an expired student visa
and had no work permit.
13) When the project was awarded to
[Construction Corp.] by Fishman, the project was
originally supposed to be completed by November 30,
2009. However, various delays prevented work on the
project commencing as originally scheduled. Working
with an engineer retained by Fishman,
[Construction Corp.] insisted that before any work could
commence an anchor plan, five year test results, and
an annual visible inspection report had to be
completed by an engineer. The owner of the building
was responsible for the completion of these steps.
Completing these steps resulted in delays in
commencing work on the project.
14)

7)
[owner] is the owner and sole
director of
[Construction
Corp.]. Other than two permanent staff who worked
in the office as employees, all other staff on the
various job sites, including 2757 Kipling Avenue,
worked under a contract for
[Construction Corp.]. For each construction project,
[Construction Corp.] would
retain a project manager and a site supervisor. On
some occasions, including the project at 2757 Kipling
Avenue, the site supervisor and/or project manager
were responsible for retaining and/or training
competent workers for the project.

The

As

of

December,

2009, Fishman offered
[Construction Corp.] a
bonus payment of $50,000 if the project was
completed before the end of December 2009. As of
December
24,
2009,
[Construction Corp.] had indicated to Fishman that it
anticipated that the project would be completed by
December 29, 2009. Had this incident not occurred,
work
had
sufficiently
advanced
so
that
[Construction Corp.] expected
to complete the project by the end of December.

vi) During the project, the Site Supervisor and/or
Project Manager, conducted periodic meetings
with the workers to review safety requirements,
including with respect to the use of swing stages;
vii) In conformity with the
[Construction Corp.] Safety Manual, the Project
Manager did weekly inspections of the job site, the
results of which were recorded by the Project
Manager on Job Site Inspection Reports which
were submitted to
[Construction
Corp.]. The reports included references to both
swing stages (suspended work platforms) and fall
protection equipment.
viii) Ordered copies of a comprehensive safety
manual and instructed that a copy be given to
each worker.
16) During the course of the project, other than a few
occasions early on in the project when he was off sick
or when he left early, the site supervisor was on the
job site at all times while work was being performed.
The project manager would attend the job site
periodically during the course of the day. The project
manager was responsible for ordering any
equipment/supplies necessary to conduct the work.
, the owner and director of
[Construction Corp.], would attend at
the job site at least once a week to review how the
work was progressing. At no time while at the job
site did
[owner] observe any
infractions associated with the swing stages.
December 24, 2009
17) On December 24, 2009, following the lunch break,
five men (
,
,
,
and
),
with the site supervisor,
, were
working in the particular area (or “drop”) serviced by
the swing stage involved in the o collapse.
18) The drop being worked on at that time had only
two lifelines (safety lines).

15) Prior to the commencement of work and during
the course of the work on the project, representatives
of
[Construction Corp.] had taken
some safety precautions, including the following:

19) The six workers, including the site supervisor
, accessed that drop from
the ground using the swing stage. However, it is not
known whether all of the workers went up at the
same time, or whether they went up in pairs. The
normal and usual practice on the site was for only
two workers to be on the swing stage at any time.

i) Prior to commencing work,
[Construction Corp.] required the owner to
arrange for an engineering inspection and recertification of the roof anchors to ensure
compliance with safety requirements;

20) At 4:30 p.m., it was close to the end of the
workday. The workers, including
[Site Supervisor], boarded the swing stage in order to
travel back down from the 14th floor to the ground to
get ready to close and leave the project site.

ii)
[Construction Corp.] was a all
times cooperative with, and complied with all
requests made by the Ministry of Labour (“MOL”)
inspector who periodically attended at the job site
in the period October to December 2009;

21) The project manager,
[project
manager], was also on-site for part of the day. There
are conflicting accounts with respect to how long
[project manager] was on-site, how
he accessed the drop area, and what he was doing
within the drop area at the time of collapse. It is not
necessary to resolve these conflicting accounts for the
purposes of this plea.

iii)

Arranged

for

the Project Manager,
, a person who had been
recommended as someone with considerable
construction experience, to take a swing stage
instructors course (which included some fall
protection training) through the Construction
Safety Association of Ontario (“CSAO”);
, the
iv) Made arrangements for
Site Supervisor, to take a fall protection course
(provided by Adriatic Safety) and swing stage
operations course (provided by
[project manager]);
v) Arranged for other workers on the project to
take a fall protection course and swing stage
operations course (to be taught by
[project manager] and/or Adriatic);
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22) With the combined weight of the workers
standing on the swing stage, together with their
equipment, and the weight of the stage itself and its
components, the swing stage collapsed in the middle
(i.e. at the joint of the second and third components of
the stage). Four workers who were not secured by a
lifeline fell to the ground and died.
,
also not secured properly by a lifeline, fell and was
seriously injured.
23) A sixth worker on the swing stage,
, was attached to one of the two
lifelines. As the stage collapsed, he was held by the
lifeline and did not fall. He was pulled to safety onto
the nearby balcony by
[project manager].
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24) Subsequent forensic examination of the swing
stage revealed that a significant cause of the swing
stage collapse was that the design, including and in
particular the welding, completed by, or on behalf of,
the swing stage manufacturer/supplier, was
defective. Had the design, and in particular the
welding, not been defective it is unlikely that the
swing stage would have collapsed.
Post-mortem examination
25) A post-mortem examination determined that the
cause of death of the deceased was multiple injuries
suffered from a fall of great height.
26) In addition, toxicological analysis determined that
three of the four deceased, including the site
supervisor,
, had marijuana
in their system at a level consistent with having
recently ingested the drug.
The Swing Stage
27) To carry out the work on the project it was
necessary for
[Construction
Corp.] to acquire swing stages in order to enable the
repairs to be made to the outside of the balconies. At
the commencement of the project
[Construction Corp.] acquired (by rental) a number of
swing stages from a Toronto area supplier. In late
October 2009 it became necessary to acquire
additional swing stages for the project. As the
Toronto area supplier did not have any in stock,
[Construction Corp.] contracted with
another supplier,
, to lease
two additional swing stages for the duration of the
project. To the knowledge of
[Construction Corp.],
was a
reputable Ottawa-based supplier of swing stages.
28) The two additional swing stages (each consisting
of four 10 foot long modules) supplied by
were delivered to the job site on or
about October 27, 2009, and were put in operation
shortly thereafter. The swing stages, were set up
under the direction of the Project Manager and site
supervisor, both of whom
[Construction Corp.] believed had obtained training
in respect of the safe set up of swing stages
[project manager] from the
(
CSAO and
[Site Supervisor]
[project manager])
from
and who had been setting up the swing stages since
the commencement of the project.
29) The swing stage that collapsed was 40 feet long,
and was made up of four 10-foot modules held
together by plates/bolts. It was one of the two swing
stages supplied by
.
30) When the swing stage arrived, neither of the
swing stages (or their components) had any
markings, serial numbers, identifiers or labels with
regard to the stage’s maximum capacity. The new
stages also arrived without any manual, instructions
or other product information such as design drawings
prepared by an engineer as required by s. 139(5) of
the Occupational Health and Safety Act (OHSA).
31) The two swing stages were assembled and
installed by the
[Construction Corp.]
workers under the supervision of
[Site Supervisor] and/or
[project
manager].
Forensic Examination of the Swing Stage
32) Forensic examination of the stage that collapsed
determined that the swing stage collapse was the
result of a number of factors, including the following:
i) The swing stage was improperly designed.
The manufacturer was responsible for the
design of the swing stage. (The subsequent
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investigation determined that, unbeknownst
to
[Construction Corp.], the
manufacturer had failed to properly test the
swing stage or obtain the approval an
engineer, as required under (OHSA);
ii) The swing stage, as designed (including
being assembled by or on behalf of the
manufacturer using defective welds) was not
able to withstand the combined weight of the
six workers, together with their equipment.
Indeed, given the defects in the manufacturers
design, the stage was not even safe for the
weight of two workers to use;
iii) The swing stage’s welds were inadequate
and did not meet industry standards;
iv) The welds were all done differently, which
indicates a lack of design standards in the
construction of the swing stage;
v) The swing stage’s welds were cracked and
broken prior to the swing stage’s collapse;
vi) The pin/bolt holes holding the four
modular sections of the swing stage were
stressed, worn and elongated; and gave way
on the day of the incident.
vii) A properly constructed swing stage should
have had a safety factor of four times its
capacity. Therefore,
[Construction Corp.] expected that, if properly
designed by the manufacturer, a swing stage
with a 1000 pound capacity (the usual capacity
for similar swing stages) should be able to hold
4,000 pounds, a load well in excess of the
approximate weight on the swing stag at the
time of the collapse.
Failing to provide adequate lifelines; failure to ensure
that workers use lifelines
33) A lifeline is part of a fall protection system
consisting of a safety rope that is attached and
secured to both the roof and ground below. A worker
wears a harness with a lanyard that is then attached
to the lifeline. In the event of a worker fall, the
lanyard grabs onto the lifeline, stopping the fall and
preventing the worker from falling to the ground. The
OHSA, as well as industry standards and practice
require that each worker has his or her own lifeline.
34) At the time of the collapse on December 24, 2009,
at least six workers — each of whom was wearing a
fall protection harness and,
[Construction Corp.] expected, had been previously
trained respecting the requirement to hook up their
lanyard to a lifeline whenever they were on the swing
stage — stood on the stage with only two lifelines
available. Only one worker (
) was
properly attached to a lifeline, which prevented him
from falling, and prevented him from suffering any
physical injuries from the swing stage collapse.
35) Had lifelines been available for all six workers,
and had each of the workers been attached to a life
line, as required by the OHSA (and industry
standards), the workers on the stage would have
survived the swing stage collapse.
36) Prior to December 24th, to
[owner] and
[Construction Corp.]’s
knowledge, all workers on a swing stage at any time
were hooked up to lifelines.
[owner] and
[Construction Corp.] do
not know why on December 24th, 2009 there was
departure from this practice.
Health and Safety Training
37)
In October 2009, in addition to making
arrangements for training of both the Project Manager
and Site Supervisor,
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[Construction Corp.] made arrangements for workers
working on the project to receive training. Although
there are no available records that certain of the
deceased
received
training,
either
through
[Construction Corp.], or
prior to their being hired by
[Construction Corp.], each of the deceased had prior
experience in construction and been working on this
project for between two-and-a-half months and three
weeks without incident. The sole survivor of the 13, had only attended at
storey fall,
the site for the first time the day before the incident at
the invitation of
[Site Supervisor].
38) Prior to commencing work on the Kipling project,
the deceased had the following prior experience
respecting the use of swing stages:
[]
[Site Supervisor] had
previously worked in Ontario for another building
restoration company where swing stages were in
use; further to this position he received some
suspended access and fall arrest training;
[]
: had previously worked in
Ontario for another building restoration company
(the same company that
[Site
Supervisor] worked
for) doing building
restoration work involving the use of swing
stages; further to this position he received some
suspended access and fall arrest training;
: had previously worked for
[]
two different companies involved in high-rise
building restoration where swing stages were in
use;
further to these positions he received
suspended access and fall arrest training; he also
served as a safety representative on a previous job;
[]
: had been involved in the
construction industry since February 2008
operating as Gromov Construction.
39) Between August 31, 2009 and September 2, 2009,
, the project manager, attended and
completed a three-day training course provided by
the Construction Safety Association of Ontario with
respect to suspended access equipment (such as
swing stages), which included some instruction
regarding
fall
protection
systems.
Mr.
[Project Manager] had previous fall
protection training.
40) On September 3, 2009,
[Project
Manager] attended and completed a one-day course
with the CSAO, “Suspended Access Equipment
Instructor Workshop”. This course provided
instruction on how to train workers with respect to
the safe and proper use of suspended access
equipment.
41) In addition to the site supervisor’s prior
[owner] and
experience,
[Construction Corp.] believed that
[Site Supervisor] also received additional training
from the Project Manager in respect of the safe and
proper use of suspended access equipment and fall
protection systems.
1**[notes numbering below run separately from
notes numbering of the box above for the
information, etc. document copies.]
2 See Norm Keith, WORKPLACE HEALTH AND SAFETY
CRIMES / Bill C-45 and the New Westray Criminal Offences,
Butterworths, LexisNexis Canada Inc., Markham, Ontario,
April 2004, ISBN 0-433-44473-8.
3 See also in this newsletter :
“The Westray Bill :
Down sides.” 25 March 2006.
4http://www.workerssafety.ca/publications?do=view&file=publications%3A+newslet
ter%2C+Workers+Guide%2C+FACT+SHEETS%2C+reports%2C
+etc%7C2005%7C2006+03+27_Westray_Down+Sides+%28AGM
+2005+04.doc
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“case in progress … -- swing-stage scaffold fatalities -- “
Vol.20 No.2 pages 11 & 12.
See notes from box at the top of this article listing
information documents and Agreed Statements of
Facts. *(notes numbering for this box run separately.)
7 Both the corporation and the individual were
charged with both criminal negligence causing death
(of four workers) and with criminal negligence
causing bodily harm (of another single worker). Only
the criminal negligence causing death as against the
corporation was proceeded with; all other Criminal
Code charges were withdrawn as against all
accused.
8 see information document text copy noted above.
9 see information document text copy noted above.
10 See R v Syncrude Canada Ltd. (1983) 28 Alberta Law
Reports 2d 233.
11 See also: M.G., The Law of Occupational Health and
Safety in Ontario, Second Edition, Butterworths,
Toronto and Vancouver, August 1994, ISBN 0-40990414-7; Chapter 13.4.a pages 13-9  13-10.
5
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…
Offences of negligence — organizations
22.1 In respect of an offence that requires the
prosecution
to
prove
negligence,
an
organization is a party to the offence if

(i) one of its representatives is a
party to the offence, or
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Parties to offence
21. (1) Every one is a party to an offence who
(a) actually commits it;
(b) does or omits to do anything for the
purpose of aiding any person to commit it;
or
(c) abets any person in committing it.
15

Duty of persons undertaking acts
217. Every one who undertakes to do
an act is under a legal duty to do it if an
omission to do the act is or may be
dangerous to life.
Duty of persons directing work
217.1 Every one who undertakes, or
has the authority, to direct how another
person does work or performs a task is
under a legal duty to take reasonable
steps to prevent bodily harm to that
person, or any other person, arising from
that work or task.
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The Ontario Federation of Labour (OFL) represents 54
unions and one million workers in Ontario. For more
information on the OFL, visit www.OFL.ca and follow the
OFL on Facebook and Twitter: @OFLabour.
-30For further information:
Sid Ryan, OFL President: 416-209-0066 (cell)
Joel Duff, OFL Communications Director: 416-707-0349
(cell) or jduff@ofl.ca *ENG/FRENCH*
www.OFL.ca | www.Twitter.com/OFLabour |
www.Facebook.com/OFLabour
cope343

2. In this Act [Criminal Code RSC, 1985,
c. C-46, as amended],
…
“representative”
“representative”, in respect of an
organization,
means
a
director,
partner, employee, member, agent or
contractor of the organization;
…
“senior officer”
“senior
officer”
means
a
representative who plays an important
role in the establishment of an
organization’s
policies
or
is
responsible
for
managing
an
important aspect of the organization’s
activities and, in the case of a body
corporate, includes a director, its chief
executive officer and its chief financial
officer;
…

Causing bodily harm by criminal negligence
221. Every one who by criminal negligence
causes bodily harm to another person is guilty
of an indictable offence and liable to
imprisonment for a term not exceeding ten
years.

See R v Syncrude Canada Ltd. – cited above.
Criminal Code

“No penalty can deliver sufficient justice for this tragedy,
but the responsibility lies with the court to send the
strongest possible message to negligent employers that
losing workers lives isn’t simply the cost of doing
business,” said OFL President Sid Ryan. “Handing the
fines over to the survivors of the victims would help them
cope with their significant loss.”

…

Causing death by criminal negligence
220. Every person who by criminal negligence
causes death to another person is guilty of an
indictable offence and liable
(a) where a firearm is used in the
commission of the offence, to imprisonment
for life and to a minimum punishment of
imprisonment for a term of four years; and
(b) in any other case, to imprisonment for
life.
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The OFL launched its “Kill a Worker, Go to Jail” campaign
shortly after the Christmas Eve tragedy in 2009 that
shocked workers across the country. The collapse of a
swing stage at a west Toronto high-rise resulted in five
workers plunging 13 stories during construction repair. The
OFL’s campaign called for the vigorous use of the Criminal
Code of Canada provision that enables the prosecution of
corporate executives, directors and managers who act
wrongfully or negligently.

(b) the senior officer who is responsible
for the aspect of the organization’s
activities that is relevant to the offence
departs — or the senior officers,
collectively, depart — markedly from
the standard of care that, in the
circumstances, could reasonably be
expected to prevent a representative of
the organization from being a party to
the offence.

Definition of “duty”
(2) For the purposes of this section, “duty”
means a duty imposed by law.
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No matter the outcome, Friday’s sentence will make labour
history for Ontario, and potentially Canada. The sentencing
of
and its owner will mark the first time that an
Ontario company has been criminally convicted for a
workplace death or injury since the Criminal Code of
Canada was amended twenty years ago. While two
workplace cases have been criminally prosecuted in
Québec, the fine imposed against
could set a
Canadian record for a case of this kind.

(ii) two or more of its representatives
engage in conduct, whether by act or
omission, such that, if it had been the
conduct of only one representative,
that representative would have been
a party to the offence; and

…

…

What:
Sentencing Hearing against
Construction and Owner
Where: Old City Hall (Court Room TBA), 60 Queen St.
W.,Toronto
When: 10 am, July 13, 2012
Who:
OFL President Sid Ryan will be on hand for
comment

(a) acting within the scope of their
authority

Canada Criminal Code

Criminal negligence
219. (1) Every one is criminally negligent who
(a) in doing anything, or
(b) in omitting to do anything that it is his
duty to do,
shows wanton or reckless disregard for the
lives or safety of other persons.

and that the company’s sole owner and director,
, is made responsible to pay it. The OFL is
also calling for the fine to be paid as restitution to the
surviving victim and the families of the fallen workers.

Canada Criminal Code

6

in this newsletter: “Day of Mourning -- 28 April
-- at Nathan Phillips Square…, ” July 2010, Vol.18,
No.3, pages 3 & 4. “… ‘Kill a worker, go to jail’’ the only way to stop the carnage …”
19 But see also in this newsletter : “The Westray Bill
: Down sides.” 25 March 2006.
20 http://www.workerssafety.ca/publications?do=view&file=publications%3A+newslet
ter%2C+Workers+Guide%2C+FACT+SHEETS%2C+reports%2C
+etc%7C2005%7C2006+03+27_Westray_Down+Sides+%28AGM
+2005+04.doc
21 [text from OFL release:]

ONTARIO FRDERATION OF LABOUR …
15 Gervais Drive, Suite 202, North York, Ontario M3C 1Y8 … (416) 441-2371 …

[text [12 July 2012] from
www.ofl.ca/index.php/category/issues/health-safety
22

:]

…
No Jail Time, No Justice, Says OFL
Million Dollar Fine Not Enough Justice for Fallen
Workers

18 See

Information / … OFL/FTO
MEDIA ADVISORY

July 12, 2012

OFL Expects Historic Sentencing of Negligent Company:
Restitution Sought for Victim and Survivors
(TORONTO) — The Ontario Federation of Labour (OFL) is
bracing itself for a historic verdict this Friday, when the
sentence will be announced against
Construction. The company’s criminal negligence led to the
deaths of four workers and the critical injury of another
when scaffolding collapsed at a Toronto high-rise on
December 24, 2009. While the OFL has been vocal in its
disappointment that jail time is not being considered by the
court, the labour federation is hoping the company will be
slapped with the million-dollar fine sought by the Crown
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(TORONTO, ON) — The Ontario Federation of Labour
(OFL) expressed frustration that
Construction
boss
won’t be facing jail time for the deaths of
four workers and serious injury to another. While
applauding the historic conviction of the company – the
first in Ontario to face conviction for criminal negligence –
the OFL made it clear that the $1-million fine sought by the
prosecution doesn’t deliver sufficient justice to the victims
and their families.
“How many workers need to die before a boss is put
behind bars?,” demanded OFL President Sid Ryan. “The
Company pleaded guilty in the worst construction accident
in Toronto in fifty years, yet the owner of the company is
still a free man. It makes no sense to me that the person
who profited most from risking the lives of workers isn’t
being held to account.”
The OFL launched its “Kill a Worker, Go to Jail” campaign
shortly after the Christmas Eve tragedy in 2009 that
shocked workers across the country. The collapse of a
swing stage at a west Toronto high rise resulted in five
workers plunging 13 stories during construction repair. The
OFL’s campaign called for the vigorous use of the Criminal
Code of Canada provision that enables the prosecution of
corporate executives, directors and managers who act
wrongfully or negligently.
In response, the Ontario government created an Expert
Panel on Workplace Health and Safety and launched a
province-wide review that resulted in significant

Vol. 20 No.3.

TORONTO WORKERS’ HEALTH & SAFETY LEGAL CLINIC
amendments to Ontario laws that were designed to prevent
similar tragedies in the future. However, the OFL learned
’s President and sole
this week that while
director pleaded guilty to four breaches of the
Occupational Health and Safety Act, the Crown had
dropped the criminal charges against him. A joint
submission by the Ministry of Labour and defense council
for fines of $22,500 for each count is current being
reviewed by the presiding judge. Preliminary hearings for
the criminal charges against senior
officer and
site project manager
are currently underway.
“Last year alone, 436 workplace accident and occupational
disease fatalities were reported in Ontario and over
240,000 injury claims were filed. This carnage in the
workplace is leaving too many grieving families,” said
Ryan. “Unless negligent employers face jail time, they will
simply be able to buy their way out of responsibility. And,
write this off any potential fine as the cost of doing
business. Without full justice under the law, workers will
continue to lose their lives while their employers turn a
profit.”
The Ontario Federation of Labour (OFL) represents 54
unions and one million workers in Ontario.

…

Toronto, Ontario

M5G 1Z8

this decision. The Commissioner’s office is located at
2 Bloor Street East, Suite 1400, Toronto Ontario,
M4W 1A8.

RE: ACCESS REQUEST #12-284

Please be aware that there is a $25.00 appeal fee.
Any questions about the appeal fee should be
directed to the IPC. The phone number for the
Commissioner’s office is (416) 326-3333.

Dear Ms. Vannucci:

I am writing in response to your request concerning
the incident resulting in the deaths of Mr. Paul Roach
and Ralston White on September 10, 2010 at
Filsinger’s Organic Foods in Ayton. I understand that
you spoke to Mr. James Houston of this office and
advised that you require access to the Ministry of
Labour’s investigation report on the incident, and
occupational health and safety records on the
company for the time period from January 1, 2009 to
present. Apart from the exceptions noted below,
copies of the requested records will be released to
you, but processing fees will apply.
Section 57(1) of the Freedom of Information and
Protection of Privacy Act (FIPPA) requires our office
to charge requesters for basic processing costs such
as photocopying and the time spent severing records.
Time spent severing records is charged at $30.00 an
hour and photocopying charges are $0.20 per page. I
have enclosed copies of the relevant sections of the
Act and Regulation 460, which concern fees. The
amount owing is as follows:

Legal criteria for criminal
negligence in Canadian law.

Photocopying cost: 124 pages x $0.20 per page … $24.80
Severing time: 1 hour (33 pages @ 2 min/pg) x $30.00/hr ... $30.00
Total Amount Owing ……….……… $54.8O

See notes from box at the top of this article listing
information documents and Agreed Statements of Facts.
25 See the box:
Legal criteria for criminal

I understand that you have advised Mr. Houston that,
at this time, you do not require this office to deal with
the disclosure of any information that would need the
consent of third parties for its release. As a result, it
will be necessary to withhold and sever the following
information relating to the September 10, 2010
incident:

23

See the box:

24

negligence in Canadian law.
Defence version.
not exact words here – other similar words to this
effect may have been used.
28 Crown version – it would seem.
29 not the words actually used – other similar words
to this effect may have been used.
30 not exact words here – other similar words to this
effect may have been used.
31 See notes from box at the top of this article listing
information documents and Agreed Statements of Facts.
32 From Agreed Statement of Facts – Criminal Code
charges – paragraph 43.
33 See notes from box at the top of this article listing
information documents and Agreed Statements of Facts.
34 Not literally, as in Leviticus 16 : 8 – 22, but in the
sense of a vehicle to carry-off the blame of others.
26
27

35

1

See also below: in the press.

case & comment — [R v Filsinger’s …] —

Opinions expressed here are the writer’s, and are
not necessarily of the Clinic; he may be contacted:
d441267@yahoo.ca .
1 Vol. 20 No.2, July 2012, pages 5 & 6.
2 Vol. 20 No.1, April 2012, pages 1 4, “case &
polemic — [R v Filsinger’s Organic Foods] —
confined space & asphyxiating gas —”
3
CORRECTION Vol.20, No.2, page 6 – July 2012.
The date of our Clinic’s Freedom of Information
request to the Ministry of Labour was given
incorrectly in the last issue of this newsletter –- case
& comment — Filsinger’s. The correct date of the
request letter was 05 April 2012 (not 17 April 2012).
2

4[text

of two page letter]:

Ministry of Labour
Freedom of Information and Privacy Protection Office
400 University Ave.
10th Floor
Toronto, Ontario M7A 1T7
Telephone: (416) 326-7786

Fax: (416) 314-8749

June 15, 2012
Ms. Linda Vannucci
Toronto Workers’ Health & Safety Legal Clinic
180 Dundas Street West, Suite 2000
PC Box 4

mid-July 2012.

Finally, I understand that you have advised Mr.
Houston that you do not require this office to deal with
the release of any records the ministry collected from
other agencies, specifically, records of the Office of
the Chief Coroner, Office of the Fire Marshall, West
Grey Fire Service, West Grey Police Service and
Ministry of Health. Therefore, all of these records
have been removed from the investigation report on
the September 10, 2010 incident.

1) The statements made by five individuals,
and references to two of these statements
contained in the summary investigation report;
2) Portions of the inspector’s notes and an
October 14, 2010 field visit report containing
information provided by three individuals;
3) The names of two individuals;
4) The birth dates of four individuals;
5) The age of one individual;
6) The home addresses of three individuals;
7) The home telephone numbers of three
individuals; and,
8) The cell phone number of one individual.
All of this information is protected under the personal
privacy provisions in section 21(1) of FIPPA. I have
enclosed copies of three decisions from the
Information and Privacy Commissioner (IPC) that
have upheld ministry decisions to withhold personal
information where third party consent was not
obtained.
In addition, it will be necessary to withhold and sever
the following information:
9) The T4 slips of Mr. Roach and Mr. White;
10) A portion of the inspector’s notes
containing information provided by one
individual;
11) The name of one individual;
12) The birth dates of Mr. Roach, Mr. White
and another individual;
13) The home addresses and employment
details of Mr. Roach and Mr. White;
14) The home phone number of one individual;
and,
15) The cell phone numbers of five individuals.
I should mention that, although Mr. Roach and Mr.
White are deceased, their privacy rights still apply.
However, their names and ages will be released
because they are contained in records that are
available to the public.
Further, it will be necessary to withhold a West Grey
Tax Inquiry Report under the third party information
exemption in section 17(2) of FIPPA. In addition, a
ministry hygienist report will be withheld under section
17 because it is comprised of information provided by
Filsinger’s Organic and the disclosure of this record
would require consultation with the company in
question. Finally, a three page internal email
exchange between the ministry’s inspector and
hygienist will be withheld under section 17 in
conjunction with the advice to government provision in
section 13(1) of FIPPA.
Any decision to charge a fee, or to withhold or sever a
record, can be appealed to the IPC. Under section
50(2) of FIPPA, an appeal must be filed with the
Commissioner’s office within thirty days of notice of
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If you would like to proceed with your request, please
make your cheque in the amount of $54.80 payable to
the Minister of Finance and forward it to our office.
Once your cheque has been received, we will forward
the requested records to you.
We look forward to hearing from you.
Sincerely,
Susan Buchanan
Manager

1

Filsinger’s — no Coroner’s Inquest.

Vol. 20 No.2, July 2012, pages 7 10.
Vol. 20 No.1, April 2012, pages 1 4, “case &
polemic — [R v Filsinger’s Organic Foods] —
confined space & asphyxiating gas —”
4 [text (from 2 pages) copied here.]
2
3

1

veterans

1See

in this newsletter :
July 2012, Vol. 20, No.2, page 1.
also:
4 “veterans issues,” October 2011, Vol. 19, No.2,
page 11.
5 “Clinic’s Annual General Meeting / veterans
issues discussion / 15 June & 07 September 2011,”
October 2011, Vol. 19, No.2, page 10.
6 Colonel (retired) Pat Stogran, “A Treatise on
Benefit of the Doubt for Canadian Veterans,”
October 2011, Vol. 19, No.2, pages 15.
7 Esprit de Corps
Ottawa K1Y 4T3
8 http://www.espritdecorps.ca/
9 Esprit de Corps
volume 19 issue 6 page 43.
10 Esprit de Corps volume 19 issue 6 pages 16 & 43.
2

3See

1

LAO Speciality Clinic Review.

1

Clinic’s new articling student.

1see
2see
3see

1

also in this newsletter, October 2011, Vol.19, No.2, page 8.
also in this newsletter, April 2011, Vol.19, No.1, page 2.
also in this newsletter, Sept. 2009, Vol.17, No.4, pages 7 & 8.

in the press –

construction fatalities Tony Van Alphen,
Staff Reporter, “$1M fine sought in tragedy /
Criminal negligence charges dropped against
company owner in scaffold deaths of 4 workers /
Two of six men had lifelines,” Toronto Star, 22 June
2012, pages GT1 & GT5.

2

Asbestos THE CANADIAN PRESS, “Asbestos
industry gets a lifeline / Quebec government chips
in $58 million to keep up production.,” Toronto Star,
30 June 2012, page A8.
4 See also in this newsletter:

3

Vol. 20 No.3.

TORONTO WORKERS’ HEALTH & SAFETY LEGAL CLINIC
• “OHCOW and CELA host Dr. Tushar Kant Joshi,
prominent Indian anti-asbestos activist and
occupational physician, during his week-long trip
to Canada,” Vol.18, No.3, pages 4 & 5, July 2010.
• “Canada, Québec, & CHRYSOTILE Institute -controlled and safe-use? -- Rotterdam Convention,
ILO Convention 162, WHO Group of Experts -Ontario & India –” Vol.18, No.3, pages 5, 6 & 7,
July 2010.
5

QUEBEC ASBESTOS MINING

--

EDITORIAL, “QUEBEC ASBESTOS MINING /
Subsidizing shame,” The Globe and Mail, 05 July
2012, page A14.

$ If it cause the death of a slave of the owner
of the house, he shall give to the owner of the
house a slave of equal value.

M.G., The Law of Occupational Health and Safety in
Ontario, Second Edition, Butterworths, Toronto and
Vancouver, August 1994, ISBN 0-409-90414-7;
Chapter 4 (introductory quote).
15

1

Financial Report.

1

CORRECTION.

6 QUEBEC ASBESTOS
-- Antonia
Maioni, “QUEBEC / Kicking up some dust over
asbestos loan,” The Globe and Mail, 09 July 2012,
page A11.

ELLIOT LAKE -- mall’s safety

Jane
Switzer, “ELLIOT LAKE TRAGEDY
/MALL
VICTIM / Woman unhappy about mall’s safety,
fiancé says / Couple who got engaged last fall were
saving for their wedding,” The Globe and Mail, 29
June 2012, page A4.
9 safety of football
“Ralph Wenzel, 69,
Dies; Dementia Fueled Debate / A former
lineman whose condition raised issues about the
safety of football, ” The New York Times,
OBITUARIES, 26 June 2012, page B10.

Seafood
[Louisiana]

10

…

Work

Conditions

Steven Greenhouse, “Wal-Mart
Suspends Supplier Of Seafood / … Over Work
Conditions [of temporary foreign guest workers in
Louisiana,]” The New York Times, 30 June 2012,
pages B1 & B2.
11 Louisiana scandal
EDITORIAL, “Forced
Labor on American Shores / A Louisiana scandal
points to pervasive exploitation of legal guest
workers.” The New York Times, 09 July 2012, pages A14.
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Hammurabi Code

Toronto Workers’
Safety Legal Clinic

180 Dundas Street West
Suite 2000, Box 4
Toronto, Ontario, Canada.
M5G 1Z8
416 971 8832
fax416 971 8834

(PLEASE CALL THE CLINIC IF
YOU WOULD LIKE TO RECEIVE
OUR NEWSLETTER VIA e-MAIL)

for future issues:
●Filsinger’s -- Clinic’s Freedom of
Information request.
●Maquila. www.maquilasolidarity.org
●Canadian federal OH&S inspections.*
●US Chemical Safety & Hazard
Investigation Board.
●more on Advisory Panel on OH&S.
●topic revisited—Ministry of Labour library. **
●book review: Occupational Health &
Safety–Theory, Strategy &
Industry Practice, 2nd Edition. ***
*

David Macdonald, Success is No Accident / Declining Workplace Safety
Among Federal Jurisdiction Employers, CANADIAN CENTRE for POLICY
ALTERNATIVES, Ottawa K1P 5E7; 27 April 2010; ISBN 978-1-89756988-7
http://www.policyalternatives.ca/
http://www.policyalternatives.ca/publications/reports/success%E2%
80%89%E2%80%89no%E2%80%89accident
http://www.policyalternatives.ca/sites/default/files/uploads/publica
tions/reports/docs/Success%20Is%20No%20Accident_0.pdf
“Report blasts federal workplace inspection,” Canadian Occupational
Health & Safety News, 03 May 2010, Vol.33, No.17, pages 1 & 2.

**See in this newsletter Vol. 15 No.4.
*** LexisNexis
http://www.lexisnexis.ca/bookstore/bookinfo.php?pid=2089

This clinic is one of a system of
community legal clinics; it receives
most of its financing from LEGAL
AID ONTARIO.
Don’t agree with opinions here?
Or want to comment otherwise?
Send
your
manuscript
to:
TWH&SLC -- newsletter.
©MMXII.
newsletter:
each opinion item:

not legal advice.
This newsletter includes
information considered correct and up-to-date
according to its context. It also contains opinions.
But nothing here should be taken as legal advice.
Legal advice should be obtained from professional
counsel, which might include our Clinic’s lawyers,
when acting on a lawyer-client basis.
Errors and misstatements happen, although we try
to be careful and strive for accuracy. We would try
to correct as soon as possible. Please let us know if
you see any needed corrections or explanations.

Robert Francis Harper, Ph.D., C The Code of
Hammurabi King of Babylon about 2250 B.C. , 2nd
edition, University of Chicago Press, 1904; '229 B
31, page 81.
406480758

955637298

$ If a builder build a house for a man and do
not make its construction firm, and the house
which he has built collapse and cause the death
of the owner of the house, that builder shall be
put to death.
$ If it cause the death of a son of the owner
of the house, they shall put to death a son of
that builder.

mid-July 2012.
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TWH&SLC.
the writer.

Permission to reproduce whole items is
granted gratis for a period of one year for
non-profit use only provided no changes are
made and the copyright holder is identified
and notified in advance.
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Health &

http://www.workers-safety.ca/

7 ELLIOT LAKE -- mall’s safety
Anna
Mehler Paperny, Karen Howlett, Stephen Spencer
Davis & Jane Switzer, “ELLIOT LAKE TRAGEDY /
EMERGENCY RESPONSE / Records of mall’s
safety history elusive despite calls for transparency
/ McGuinty suggests safety equipment be kept on
standby for future emergencies,”
The Globe and
Mail, 29 June 2012, page A4.
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