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In concluding a case 
commentary in the previous 
issue of this newsletter,1 I 
asked:  “Has Kazenelson 
changed the rules of 
engagement for going to 
work?  Should workers 
worry about this?“  
 
In this polemic, I try to 
explain why my answers 
are:   yes & yes. 

 
Kazenelson is the first major 
conviction under the 
Westray-changed Criminal 
Code.  On 11 January 2016, he 
was sentenced to 3½ years in 
prison;  that sentence is 
being appealed.2 It was a 
contested criminal trial, as 
distinct from a trial under 
the Occupational Health & 
Safety Act.3 4  
 
Our Clinic is intended to 
provide legal assistance to 
workers “…who face health 
and safety problems at 
work…”5  Throughout our 
history this has included 
workers’ rights and 
entitlements, mainly under 
the OH&S Act (often s.50), 

and the WS&I Act;  but also 
under various other 
provincial and federal 
administrative/regulatory 
legislation.   
 
While Clinic defence of 
workers prosecuted under 
administrative/regulatory 
legislation doesn’t actually 
happen, it remains within 
the range of possible 
activities. And, from the 
perspective of worker 
protection, following the 
history of employer 
prosecutions is important – 
as we have tried to do in this 
newsletter.678910111213  
 
But now with Kazenelson, 
the situation has changed. 
Not so much that the law 
has changed (which it has, 
somewhat, but not too 
much), nor that Kazenelson 
has perversely interpreted 
that law (it has not), but 
simply because it initiates 
criminalization of workplace 
procedure as a practical 
precedent. 
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Quite simply, a dead body 
on the shop floor now raises 
the prospect of a criminal 
investigation, in ways that it 
didn’t used to.  That 
investigation would now be 
by police looking for a 
criminal to be apprehended, 
rather than by a labour 
inspector looking for 
procedural and engineering 
issues to prevent future 
tragedy. 

 
 If criminal negligence 
prosecution is now more 
likely at a worksite for 
employers, it automatically 
becomes more likely for 
workers.  While employers 
might be held criminally 
responsible for a grand 
scheme of negligence, both 
they and workers could also 
be held criminally responsible 
for on-the-job failures (as 
was Mr. Kazenelson himself). 
 
Workers are easier prosecutional 
targets.  They are less likely 
to be able to afford legal 
advice.  And, employers are 
more likely to have lawyers 
retained as a matter of 
course. 
 
Thus, a worker negligently 
forgetting about a safety 
harness, a confined space, 
trench shoring, an over-head 
or below-ground electrical 
line, etc. might be criminally 
prosecuted.  And, maybe 
also for failing to read an 

MSDS,14 or not taking a 
course on how to read it. 
 

Criminalization of OH&S should 
also now cause workers 
concern -- prompting external 
legal consultation -- for taking 
on any supervisory function;  
or participating as a member 
of a joint health and safety 
committee,15 as a health and 
safety representative,16 or as a 
certified member.17  Within 
this, committee activity 
causes particular concern 
because the required 
minutes18 could show up as 
evidence, or lead to other 
evidence, in a criminal 
investigation and trial. 

 
This new situation thrusts 
our Clinic into a very new 
role:  advising clients who 
might be charged criminally. 
 
From my bias as a criminal 
defence lawyer, here’s what 

my advice might look like:19 
 
If you are a worker and 
there has been a serious 
injury or a fatality at your 
workplace, for which you 
might have even a remote 
and innocent connection, it 
is likely not in your interests 
to discuss anything with 
anyone other than your own 
lawyer, engaged for that 
purpose.  Surely, you should 
give immediate life-saving 
assistance, if appropriate, 
and if you are able to;  and 
you should remain at the 
scene and identify yourself.  
But hardly anything else at 
that time. 
 

Any further input from you 
should be through legal 
counsel. 
 
A labour inspector likely 
does not have authority to 
bind the Crown that the 
investigation is not going to 
be criminal.  A police officer 
may be legally entitled to 
fib20 to you in trying to get 
admissions from you.  And, 
police are not too likely to 
have occupational hygiene 
or engineering expertise, nor 
knowledge of labour 
organization. 
 
Even if you fear being 
arrested, jailed and denied 
bail, and even if you are 
entirely innocent, it is still 
likely not in your interests to 
discuss anything with 
anyone other than your own 
lawyer.   
 
Even your innocent attempts 
at explanation may be used 
to lead to evidence against 
you that might result in your 
eventual conviction and 
imprisonment.  You might 
become one of Ontario’s wrongly 
convicted. 2122232425262728293031 
 
What I have written above is 
routine criminal defence 
lawyers’ advice if a criminal 
investigation looks like it 
might be on the way.  
Routine for good reason:  
law enforcers can get stuff 
wrong, the Canadian justice 
system is rather less than 
perfect (for example, relying 
on the work of Dr. Smith32), 
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and criminal law stakes are 
so high – trumping most 
everything else. 
 
In your response to any 
questions you might well be 
advised to say: “… don’t 
want to say anything until 
talking to a lawyer.”    
 
Our Clinic should be able to 
assist with this.  We should 
develop a response plan 
soon, including a panel of 

criminal defence lawyers 
immediately ready. 
 
Criminalization has arguably 
damaged actual workplace 
health and safety.  And that 
damage may not be easily 
undone.  The prevention role 
of the labour inspectorate 
has been compromised.  As I 
wrote previously, “A chill 
comes upon what might have 
been useful conversations with 
helpful inspectors and other 
workers.”33   

 
Ontario Federation of Labour 
President Chris Buckley hopes 
the Kazenelson sentence “… 
sends shivers down the 
spine of employers across 
Ontario …“34 Using Mr. 
Buckly’s metaphor, maybe 
workers might shiver too. 
 
Our Clinic should see its role 
as changed to inform 
workers of their new legal 
dangers.                                 

 

 

Further comment – counterpoint -- 

   R v Kazenelson 123 
                                                                      Vernon Edwards 

Occupational Health and Safety Director,  Ontario Federation of Labour. 
 

The Kazenelson conviction has done little to 
change the liability landscape for the 
average front line worker. The potential for 
a worker to face criminal prosecution in 
connection with a workplace fatality or 
injury existed long before the Westray 
amendments to the Canada Criminal Code.  
If a worker’s action or inaction results in the 
death or injury of another worker and the 
police feel there is evidence of a wanton or 
reckless disregard for the lives or safety of 
others, charges could be laid. The police 
don’t need the Westray amendments to do 
that. 
 
The Kazenelson decision has changed the 
liability landscape for those with supervisor 
or managerial authority over workers. The 
Westray amendments include a provision 
that requires anyone who has the authority 
to direct the work to take reasonable steps 
to prevent bodily harm.  
 

It is possible that a worker who is a group 
leader or other equivalent title but not part 
of the management team could be at risk. In 
one possible scenario, a group leader  has 
sufficient authority over the work being 
performed; through action or inaction does 
not take reasonable steps to prevent bodily 
harm; a worker is killed or seriously 
injured; police have evidence of a wanton or 
reckless disregard for the lives or safety of 
others. In this scenario it is possible that the 
police could lay criminal charges against the 
worker. 
 
In the Kazenelson case, he was not at the 
construction site when the workers first 
climbed onto the swing stage which would 
collapse later that day. When he returned to 
the site he did become fully aware that the 
swing stage had too many men on it and 
that there were not enough life lines 
installed. He made a decision not to do 
anything about that.  He chose to take a risk 
and get the work done faster rather than 

 

See below for other opinions. 
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restrict the number of workers on the swing 
stage or take the time to install more life 
lines. 
 
The role of the Ministry of Labour inspectors 
does not change with Kazenelson’s 
sentence. They will continue to investigate 
death and serious injuries as they always 
have through the perspective of the 
Occupational Health and Safety Act for 
provincially regulated employers. They will 
continue to lay charges for violations of the 
OH&S Act independent of any police 
investigation or charges. There may be cases 
where a criminal conviction will see the 
MOL reviewing if their prosecution in the 
same incident should continue. Workers 
who are witnesses are required by the 
OH&S Act to cooperate with an MOL 
investigation including providing a 
statement. This is distinct from a police 
investigation where witnesses can consult a 
lawyer before deciding to give a statement. 
 
Members of joint health and safety 
committees, health and safety 
representatives, etc. have little to fear 
regarding the Criminal Code. They have no 
authority over a worker and can only 
recommend changes to the employer.  
Where the JHSC or HSR have made 
recommendations to the employer be it in 
writing, email, etc. that information can be 
used as evidence in a prosecution of the 
employer. Where an employer has been 
advised of a hazard they are obligated 
under both the OH&S Act and the Criminal 
Code to take reasonable steps to protect 
workers from the hazard. A failure to act 
could result in the employer being charged 
under the OH&S Act, the Criminal Code or 
both.   
 

The Ontario Federation of Labour launched 
its “Kill a Worker, Go to Jail” campaign 
following the tragedy for which Kazenelson 
and Metron Construction were criminally 
convicted over. That campaign has included 
calling on the government for better 
training for Crown Attorneys and police 
regarding the Westray amendments to the 
Criminal Code. The OFL has contacted every 
Chief of Police in Ontario calling for better 
training on how to investigate workplace 
tragedies through the lens of the Westray 
amendments. It has been the position of the 
OFL that while not every workplace 
tragedy is the result of criminal negligence 
by the employer, every workplace tragedy 
should be investigated through the lens of 
the Westray amendments. 
 
The Westray amendments are not new;  
they came into effect in March of 2004. 
There has been two successful prosecutions 
of employers in Quebec. Metron was the 
first in Ontario and now Kazenelson is the 
first manager to actually be sentenced to jail 
time. The behaviours of some employers 
who knowingly place workers in harm’s 
way are criminal and should be treated as 
such when workers are killed or maimed as 
a result. Far from hurting workplace health 
and safety, using the Criminal Code to 
prosecute these employers can help to drive 
a paradigm shift in societal attitudes 
regarding occupational health and safety. 
Think Mothers Against Drunk Driving and 
the shift in attitudes around drunk driving. 
 
Paradigm shifts can take years but with the 
OFL “Kill a Worker, Go to Jail” campaign 
and with each successful Criminal Code 
prosecution of employers we will get closer 
to that shift. I just hope I am around long 
enough to bear witness to it.      
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R v Kazenelson 

Ontario Federation of Labour Media Release:  1 
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Clinic’s Recent Legislative Activities 3 
 

 

                                                                                                                                                       4 

Comment – by John Bartolomeo   5 

   
On 10 December 2015, Ontario 
Bill 109, the Employment and 
Labour Statute Law Amendment 
Act, 2015 received Royal 
Assent and passed into law.  
The Bill made a number of 
changes but of focus to our 
Clinic was Schedule 3, the 
portion of the bill that made 
amendments to the Workplace 
Safety and Insurance Act (“the 
WSIA”).  Clinic staff had the 

opportunity to make 
submissions on 26 November 
2015 to the Standing Committee 
on Justice Policy. 
 
There is now a specific 
provision in the WSIA to 
punish employers who try to 
coerce workers to not report 
their accident.  Although there 
already is the ability to punish 
employers who try to prevent 

accident reporting, the fines 
have been increased to 
$500,000.  The Clinic’s concern 
was making sure that these 
provisions get enforced.  
While there is no doubt that 
employers who try to supress 
claims should be punished, 
the test of the effectiveness of 
this amendment is enforcement.  
Clinic staff emphasised that it 

 

OH&S Act -- jail sentences -- Brampton 2015. 

2014 10 14. R v New Mex, et al. transcript guilty pleas.pdf 

2015 01 13. R v New Mex information document receipt.pdf 

2015 01 13. R v New Mex information document.pdf 

2015 01 13. R v New Mex, et al. transcript sentence.pdf 
 

Clinic’s SUBMISSION TO THE ONTARIO STANDING COMMITTEE 

ON JUSTICE POLICY RE: BILL 109 

EMPLOYMENT AND LABOUR STATUTE 

LAW AMENDMENT ACT, 2015. 
 
 

2015 11 26. submission re Bill 109 to Standing Committee on Justice Policy.pdf 

http://workers-safety.ca/publications?do=view&file=publications%3A+newsletter%2C+Workers+Guide%2C+FACT+SHEETS%2C+reports%2C+etc%7C2015+11%7C2014+10+14.++R+v+New+Mex%2C+et+al.+++transcript++guilty+pleas.pdf
http://workers-safety.ca/publications?do=view&file=publications%3A+newsletter%2C+Workers+Guide%2C+FACT+SHEETS%2C+reports%2C+etc%7C2015+11%7C2015+01+13.++R++v+New+Mex++++information+document+receipt.pdf
http://workers-safety.ca/publications?do=view&file=publications%3A+newsletter%2C+Workers+Guide%2C+FACT+SHEETS%2C+reports%2C+etc%7C2015+11%7C2015+01+13.++R++v+New+Mex++++information+document.pdf
http://workers-safety.ca/publications?do=view&file=publications%3A+newsletter%2C+Workers+Guide%2C+FACT+SHEETS%2C+reports%2C+etc%7C2015+11%7C2015+01+13.++R+v+New+Mex%2C+et+al.+++transcript++sentence.pdf
http://workers-safety.ca/publications?do=view&file=publications%3A+newsletter%2C+Workers+Guide%2C+FACT+SHEETS%2C+reports%2C+etc%7C2015+11%7C2015+11+26.+submission+re+Bill+109++to+Standing+Committee+on+Justice+Policy.pdf
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was not enough to pass the 
law;  the law must be enforced. 
 
The second change to WSIA 
was the Government’s move 
to improve the condition of 
survivors of workers who 
died as a result of 
occupational disease after 
leaving the workforce.  The 
WSIA is now a wage loss 
system.  If you are not 
working, there is no wage loss 
to restore.  That means if you 
die as a result of workplace 
exposure after you retire, there 
are no benefits for your 
family.  Employers have been 
fighting appeals where 
widows and survivors 

received benefits.  The 
Government closed down that 
line of appeal with legislative 
amendments.   
 
The amendment which 
received the most attention 
was the inclusion of the Fair 
Practices Commissioner in the 
WSIA.  Although the position 
already exists, it is now 
enshrined in the legislation.  
That means the WSIB cannot 
simply abandon the office.  
The Fair Practices Commissioner 
will act as an Ombudsman for 
WSIB complaints.  Unfortunately, 
the legislation did not go as 
far as the Clinic proposed.  
The Commissioner is 

appointment by the WSIB and 
has a mandate limited to what 
the WSIB decides.  In our 
submissions we proposed that 
the Commissioner should 
decide their own mandate and 
be appointment by an Order-
in-Council appointment in 
order to be independent of the 
WSIB. The effect is that there 
are still doubts to the 
independence and the effectiveness 
of the Commissioner.  
Fortunately, the Office of the 
Ontario Ombudsman still has 
authority to hear from 
individuals with complaints 
about the WSIB.          

 
  

 

Clinic’s Recent Legislative Activities 1 
 

                                                                                                                                                               2

 

 

 

 

 

 

  

 

 

Clinic’s SUBMISSION TO THE ONTARIO STANDING COMMITTEE 

ON SUBMISSION TO THE ONTARIO STANDING COMMITTEE ON 

SOCIAL POLICY RE: BILL 132 SEXUAL VIOLENCE AND HARASSMENT 

ACTION PLAN ACT.  

 
 

2016 01 22. submission re O Bill 132 Harassment Plan.pdf 
 
 

 

http://workers-safety.ca/publications?do=view&file=publications%3A+newsletter%2C+Workers+Guide%2C+FACT+SHEETS%2C+reports%2C+etc%7C2016+01%7C2016+01+22.+submission+re+O+Bill+132++Harassment+Plan.pdf
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Opinion  -- 1  
Death on the farm -- policy & law. 

M. Grossman  2 
 

A recent news-reported 
tragedy in Alberta -- of child 
fatalities from suffocation in 
moving grain (three children in 
one incident)123456 -- raises again 
the importance of considering 
Canada’s farms as places to be 
better regulated. 
 
Although farm work is 
hazardous – often deadly – it is 
amongst the least regulated 
under workplace health & 
safety legislation.78910   Activities 
that are otherwise well-
regulated11 in Ontario’s several 
categories – Industrial, Construction, 
Mining, confined space, roll-
over protection,12 chemical 
hazards, etc. – receive scant 
inspectional attention on the 
farm. 
 
The reasons for non-regulation 
likely relate to farming’s 
historical, social and 
commercial structures; and 
that its labour is often seasonal 
and migrant, and its locations 
often remote, with large land 
spaces.  Relevant too are the 
myth-like descriptions of 
family farm life – children 
included -- notwithstanding 
the industry’s large corporate 
components (which may enjoy 
the immediate financial 
benefits from regulatory non-
interference).  In some ways, 
regulatory interference is 
nearly politically impossible, 
even in the wake of frequent 

and obviously preventable 
child fatalities.  
 
Although statistics in terms 
incidents per farm populations, or 
produce value, are elusive, 
harm and fatality numbers 
gleaned, anecdotally, from 
news reports are high enough 
and frequent enough to cause 
concern.  Various published 
statistics131415161718 support that 
concern.  And that concern 
gains emphasis when it is 
understood that the tragedies 
reported are of well-understood 
causes, and preventable with 
straightforward methods.  
 
Hazards to farm workers are 
similar to those of industrial 
and construction processes, 
because farming is in its own 
ways both.  Farm scenarios 
include: 

 Confined space and CO2,19202122  
CO,2324  and H2S.252627  

 Suffocation with grain,28293031 
which is in a way a confined 
space occurrence. 

 Vehicle crashes, roll-overs & 
run-overs – mainly involving 
tractors and drawn 
processing machinery. 

 Crushing by animals and 
falling objects.  

 Workers drawn into 
machinery which should 
have been better guarded. 

 

But unlike at usual industrial 
and construction sites, farm 
tragedies often include --  

 child victims -- both as 
workers and non-workers. 

 
Child harm and fatalities on 
the farm are straightforwardly 
preventable with procedural 
and engineering controls such 
as are normally present for 
industrial and constructions 
sites, along with government 
inspectional oversight. And, 
quite simply, unsupervised 
children should not be near 
production. 
 
Child protection is typically 
found in labour law as 
minimum work age allowances, 
e.g., Occupational Health & Safety 
Act, INDUSTRIAL REGULATIONS.32  
It appears to have its origins in 
the first of the British Factories 
Acts: An Act for the Preservation 
of the Health and Morals of 
Apprentices ... in Cotton and 
Other Mills ..., George III, 
1802.3334    And even before 
then:  An Act for the better 
regulation of chimney sweepers ..., 
George III, 1788.35363738  Worker 
protection legislation first 
arrived in Canada several 
decades later: The Ontario Factories 
Act, 1884, Victoria.3940414243 But 
this line of legislation from the 
late 18th century does not seem 
to have yet fully arrived on 
Ontario’s farms by the early 21st.  
And only recently to begin to 
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arrive on Alberta’s after this 
year’s child tragedy. 4445 

 
In addition to:  

 Ontario OH&S Act, minimum 
age requirements, 46 47 48 49 50 

Child protection, is found 
elsewhere in Canadian law -- 
with apparent enforcement -- 
such as: 

 Ontario Education Act s.21 -- 
Compulsory attendance;51 

 Ontario Child and Family 
Services Act, s.37(2)(b)(i) -- 
Child in need of protection;5253  

 OH&S Act regarding child 
performers;54 

 Canada Criminal Code s.218 
– [likely endangerment of a 
child];555657  and  

 Criminal Code s.219 – 
criminal negligence.5859   

 
But how are these laws applied 
to children doing farm work, 

or being near farm production?  
 
Criminal Code applications 
perhaps give a glimpse of 
missing parity.  Contrast the 
family of a child forgotten in 
an overheated car on a 
summer day,6061626364 with a 
farm family’s child allowed to 

play near moving grain. Both 
families have made grievous 
preventable fatal errors. But 
why should one suffer 
criminal prosecution, and the 
other not?   (I argue that the 
criminal law is usually not 
appropriate to either of these 
family tragedies – justice is not 
achieved.)   
 
I have opined before about a 
right for a government-
inspected workplace.65  This 
should include farms – 
routinely.  And, labour 
inspectors should be consulting 
with child protection officials. 
A child playing near moving 
grain should attract the same 
attention as a one playing on 
an automotive production line, 
at a high-rise construction site, 
or at an open pit mine – not 
allowed. 
 
The myth-like descriptions of 
family farm life, mentioned 
above, may indeed contain 
some attractive central truths;   
but the reality of child harm 
requires that at least some 
elements of government 

regulatory interference should 
not be politically impossible. 
 
There is another problem 
about workplace health and 
safety law on the farm.  News 
reports, and published statistics, 
centre on traumatic injuries 
and deaths;  chronic conditions 
and toxicology are not too well 
covered.  But much of harm at 
work is chronic, and often 
needs careful study to be 
revealed.   
 
Thus, on the farm, as examples, 
the chronic consequences of 
pesticides, fertilizers, animal 
feed additives, veterinary 
pharmaceuticals, engine fluids, 
building materials, and 
cleaning solutions should be 
subject to the same 
inspectional scrutiny as 
chemicals at a factory, 
construction site, mine, or 
hospital. And unsupervised 
children should not be near-by. 
 
And also, the chronic 
consequences of heat stress and 
poor ergonomics should be 
considered.            

 
 

Occupational Health and Safety Act    RSO 1990, CHAPTER O.1 

http://www.ontario.ca/laws/statute/90o01  
Definitions 

… 

1.(1) In this Act … “prescribed” means prescribed by a regulation made under this Act… 

… 

… 

Farming operations 

… 

3(2) Except as is prescribed and subject to the conditions and limitations prescribed, this Act or a Part thereof does not apply to 

farming operations. 

… 

 

http://www.ontario.ca/laws/statute/90o01
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ONTARIO REGULATION 414/05      FARMING OPERATIONS 
Occupational Health and Safety Act 

http://www.ontario.ca/laws/regulation/050414 
 
Application of Act to farming operations 
1. Subject to the limitations and conditions set out in this Regulation, the Act applies to farming operations.  
 
Exception 
2. Despite section 1, the Act does not apply to a farming operation operated by a self-employed person without any workers.  
 
Limitations, joint health and safety committees 
3.(1) Despite section 1, subsection 9 (2) of the Act applies only to farming operations where 20 or more workers are regularly employed 
and have duties that include performing work related to one or more of the operations specified in subsection (2).  
 
(2) The following are the operations referred to in subsection (1): 

1. Mushroom farming. 

2. Greenhouse farming. 

3. Dairy farming. 
4. Hog farming. 

5. Cattle farming. 

6. Poultry farming.  
    

(3) Despite section 1, where a joint health and safety committee is required at a farming operation, the requirement for certified 
members set out in subsection 9 (12) of the Act applies to that farming operation only if 50 or more workers are regularly employed at it.   

Application of certain regulations 

4.(1) Despite section 1 and subject to subsection (2), the regulations made under the Act do not apply to farming operations.   
 
(2) The following regulations apply to farming operations: 
1. Regulation 834 of the Revised Regulations of Ontario, 1990 (Critical Injury — Defined) made under the Act. 
2. Ontario Regulation 297/13 (Occupational Health and Safety Awareness and Training) made under the Act. 
                                                                 … 
                                                                 … 

 

 

Farm incidents from various news reports: 
2015 Alberta 3 children fatalities Grain suffocation. 12345 
2015 Ontario 1 adult fatality Tobacco truck. 6 

2015 Ontario 1 adult fatality Pinned between the bucket and frame of skid steer. 7 

2015 Saskatchewan 1 child + 1 adult. fatalities Grain suffocation – grandfather trying to rescue child. 8 

2015 Nova Scotia 1 adult almost fatal Would have suffocated in grain – used cell phone for rescue 9 

2015 Prince Edward Island. 1 adult fatality Farm tractor roll-over. 10 

2015 Quebec 1 adult fatality Farm vehicle. 11 

2014 Ontario 1 child fatality Child killed as passenger in non-farm car after collision with large farm vehicle.  12 

2014 Ontario 1 adult fatality adult killed as passenger in non-farm car after collision with large farm vehicle. 13 

2014 Ontario 1 adult serious injury Arms amputated. 14 

2014 British Columbia 1 adult fatality Tractor roll-over. 15 

2014 Alberta 1 adult fatality Farm vehicle while tending livestock. 1617 

2014 Saskatchewan 2 children fatality Tractor towing bailer. 18 

2014 Ontario 1 adult fatality Trapped in picker in corn field. 19 

2014 Ontario 1 adult fatality Trapped underneath toppled log. 20 

2014 British Columbia 1 adult fatality Working alone -- fell into hay mixer. 21 

2013 Quebec 1 child fatality Crushed by farm vehicle. 22 

2013 Alberta 1 adult fatality Got stuck in roller section of machine. 23 

2012 Ontario 2 adults fatalities Migrant workers in a fermentation reactor. 2425262728 
2010 Ontario 1 adult fatality Tractor roll-over. 29 

2009 Ontario 1 child fatality Run over by tractor. 30 

2009 Manitoba 1 adult fatality Grain suffocation. 31 

2008 Alberta 2 children fatality Grain suffocation. 3233 
2008 Saskatchewan 1 child fatality Farm vehicle while tending livestock. 34 
2007 Alberta 1 adult fatality Grain suffocation. 35 

 

 

http://www.ontario.ca/laws/regulation/050414
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Farm fatality data from the Alberta Medical Examiner's Office 

-- published by The Farm Safety Centre, Alberta:36 
 all ages ages 0-18 

2014 25 2 

2013 16 0 

2012 10 2 

2011 16 3 

2010 22 3 

2009 13 1 

2008 23 8 

2007 12 1 

2006 20 7 

2005 20 4 

2004 16 5 

2003 14 1 

2002 24 4 

2001 18 5 

2000 22 3 

1999 17 2 

1998 26 6 

1997 17 6 

  = 331 63 

/18  = 18.39 3.5 

 
 
 

pdf downloadable Grain Handling Safety Poster from US OSHA.   37 38 39 
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                      CLINIC NAME CHANGE  

The name change from from Toronto Workers’ Health and Safety Legal Clinic to 

Workers’ Health and Safety Legal Clinic, approved at the last AGM, is now taking 

effect with the filing of the appropriate government registration papers.    1 2 3 4 

                                                                                                                                                                     
 

AGM report  -- 5  
 

Guest Speaker at AGM on Educating Students about Health & Safety 
Reported here by John Bartolomeo 

 

 

The Clinic held its Annual 
General Meeting on 30 
September 2015.  Members 
attending were fortunate to 
hear guest speaker, Dr. 

Graeme Norval, P.Eng.    He 
is the Associate Chair and 
Undergraduate Co-Ordinator 
of the Department of 
Chemical Engineering and 
Applied Chemistry at the 
University of Toronto.  Like 
our Lawyer/Director Linda 
Vannucci, he is also member 
of the Prevention Council at 
the Ministry of Labour.  
Among its responsibilities, 
the Prevention Council 
provides advice to the Chief 
Prevention Officer on the 
prevention of workplace 
injuries and occupational 
disease. 
 
Dr. Norval’s presentation 
was on engaging and 
educating young students/workers 
on matters related to 
occupational health and 
safety.  He discussed the 
inclusion of health and 
safety as a topic within the 

undergraduate engineering 
program at the University of 
Toronto.  While we at the 
Clinic recognise the need for 
workers to be engaged in 
health and safety, the 
University of Toronto 
program is working on 
making health and safety a 
conscious part of the 
academic program. 
 
From an academic 
perspective there is a desire 
to participate in health and 
safety improvements.  In 
order to take an active role it 
is necessary to change health 
and safety culture.  To do so, 
students should be made 
aware of the need to follow 
good health and safety 
practices from as early as 
possible.  From the University’s 
perspective, the decision 
was to make it a component 
of students’ education.  The 
hope is that in making 
students aware of the 
importance of health and 
safety practices, they will 
take that knowledge to their 

workplaces but also in the 
practices at the University. 
 
For example, students in the 
program have offered their 
services to private sector 
employers.  The free program 
provides employers with a 
review with the intent of 
assisting employers with 
improving health and safety 
practices and ways to make 
changes that incorporate 
protections for workers.  In 
turn, these students can 
apply what they have 
learned to the University 
itself.  It is hoped that when 
they graduate they will 
continue to recognise the 
need for good health and 
safety practices.  With this 
knowledge, combined with 
the experiences from 
working with private sector 
employers, the engineering 
graduates will improve 
health and safety in their 
places of employment.     
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Clinic personnel -- 1  
                                   Two articling students 2 
  

Hello! My name is Julio Diaz, and I am an articling student at the Workers’ Health and Safety 

Legal Clinic as well as Centre for Spanish-Speaking Peoples. Fluent in English and Spanish, I am 
able to assist clients in both languages.  
 
I have a strong commitment for social justice.  Since my days in Osgoode Hall Law School, I have 
been involved in projects and initiatives to help vulnerable persons.  
 
Articling at WH&SLC is such an exciting experience for me! So far I have the opportunity of 
interviewing clients, gathering documents and information, drafting claims, researching case law, 
assisting counsels at different tribunals, and attending negotiations and mediations. More 
importantly, under Linda’s and John’s guidance, I am able to help workers with their legal 
problems.  
 
When people lose their jobs, they are in a very precarious condition. Sometimes they try to assert 
their rights and they end up being dismissed. Sometimes they are discriminated in the workplace 
and they are not sure how to handle that situation. Sometime they are exposed to an unsafe work 
environment and suffer injuries. Please remember that our clinic is always there to help people to 
understand their legal options and I am there to help.  

 

Christopher Lukas joins the Workers' Health and Safety Legal Clinic through the Ryerson Law 

Practice Program as a work placement candidate.  He completed his LL.B. Honours at the University 
of Liverpool (Cayman Islands Branch) and hopes to be called to the Bar of Ontario in September 
2016. Awarded a full-athletic swimming scholarship to the University of Missouri-Columbia for his 
undergrad, Christopher now enjoys being back in his hometown of Toronto to begin his professional 
legal career.                                                                                                                                                                                         
                                                                                                                                                                                      
  

Clinic personnel -- 3  
                                               New staff lawyer   4  

  

My name is Jeffrey Pariag. I am the new Staff Lawyer at the Clinic and a graduate of Osgoode 

Hall Law School. The Clinic made the decision to use the new funding from Legal Aid Ontario to 
hire a third lawyer, and I am the successful candidate. I am passionate about labour and 
employment law and committed to serving low-income individuals. Accordingly, I am very excited 
to be part of the team at the Clinic and work in an organization that serves such a meaningful and 
positive purpose.   
  
At Osgoode, I completed numerous courses that are related to this position, including labour and 
employment law, negotiation, and legal drafting. I was also a very active volunteer during law 
school. I served as an Intake Volunteer and Caseworker at Osgoode’s community legal clinic and 
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drafted pleadings for unrepresented litigants at the North York Family Court.  On a more relevant 
note, I volunteered at the Clinic during law school and assisted Linda Vannucci with the 
representation of wrongfully dismissed employees in Small Claims Court. This was a very 
rewarding experience because it provided me with preparation for the work that I am now doing as 
a Staff Lawyer. 
  
Prior to joining the Clinic, I completed my articling term with the Ministry of the Attorney General. 
This entailed working at the three different ministries over the course of the 10 month articling 
term. Overall, I gained experience in civil litigation, human rights law, tax law, and regulatory 
offenses. Additionally, my rotation at the Prosecutions Branch of the Ministry of Finance provided 
me experience conducting trials and negotiations.                                                                                     
                                                                                        

 

Clinic personnel --  5  

                              Summer 2015 student 6  

Alec Stromdahl 
2nd Year Law Student, Osgoode Hall. 

 
I first became aware of the Toronto Workers’ Health and Safety Legal Clinic when I was looking 
to perform some volunteer work with a focus on worker advocacy. I wanted to specialize in 
labour law and I had a particular interest in advocacy for precarious workers. I cannot speak 
highly enough about my time there. The clinic gave me the opportunity to engage in many 
different kinds of legal advocacy all in one location. I conducted legal research, wrote the first 
draft of applications to the OLRB, performed client intake, went to mediation on behalf of clients 
and helped draft the two of the clinic’s submissions to government review panels. 
 
When my volunteer work transitioned into summer employment I was given a great deal of 
independent control over my caseload. I never felt that I was out of my depth because of the 
wonderful level of support provided by the clinic’s legal team. If there was something I did not 
understand someone was always available to answer my questions and help me with the 
problem. I am now half way through law school and currently assisting the clinic in updating its 
Workers’ Guide (see below). Even though I am no longer at the clinic full time I am still excited and 
thankful to be involved with the great work they do on behalf of workers in Ontario.                    

 
 

Clinic personnel --  7  

New outreach worker. 8 

  

The Workers' Health and Safety Legal Clinic is pleased to announce that Genevieve D'Iorio will 

be working alongside Carl Kaufman in the role of Community Legal Worker. This job-sharing 
initiative will enable both Carl and Genevieve the flexibility to develop new outreach initiatives and to 
further increase the clinic's capacity to provide Public Legal Education workshops across the GTA.   
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Clinic’s Workers’ Guide revision 9  
  

A Workers' Guide has been our Clinic’s central plain-language explanation of the 

fundamentals of the Ontario Occupational Health & Safety Act since 1995.  It was produced by our 
Clinic and Skills for Change (a community-based charity serving immigrant and refugee 
communities), with funding from the Ontario Legal Aid Plan (later renamed LEGAL AID 

ONTARIO) and the federal Department of Justice.   
  
Although reprinted several times, with union and other funding, and slightly revised in 2007, its 
text remains essentially the same.  However, since 1995, Ontario’s economic and political 
landscape has significantly changed, particularly for our Clinic’s clientele of poorer and 
sometimes unemployed workers.  Some kinds of industry in Ontario may be in decline.  Family 
self-support from steady stable long-term employment has become rarer, often replaced with 
work of uncertain duration, sometimes through agencies.  Private sector union membership is in 
decline. 
   
With application of workplace law coming to be in a different context, our Workers’ Guide has 
needed substantial revision for several years.  Added to this is the criminalization of that law.  
 

Thus, our Workers’ Guide is now undergoing a revision;  Alec Stromdahl, our summer 2015 
student (see above), is engaged in much of that effort.                                                                          

 

 

 

 

Case  –  10  
R v Live Nation, et al.    

Ontario OH&S Act. 

 
 

As reported previously in this newsletter,1 in June 2012, there was a fatality related to a stage collapse 
in Toronto2 that resulted in charges under the OH&S Act, before the Ontario court.3  
 

 

2015 07. R v Live Nation, et al. information document .PDF            
 

The trial continues at Old City Hall, 23 March, to be traversed from courtroom 112.              
                                                                                                                                                                      
 

 

  

 

 

 

 

http://www.workers-safety.ca/remository?dir=publications%3A+newsletter%2C+Workers+Guide%2C+FACT+SHEETS%2C+reports%2C+etc%7C2007+04+A+Workers+Guide
http://workers-safety.ca/publications?do=view&file=publications%3A+newsletter%2C+Workers+Guide%2C+FACT+SHEETS%2C+reports%2C+etc%7C2015+07%7C2015+07.++R++v++Live+Nation%2C+et+al.+++information+document+.PDF
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Case  –  1  
R v Sunrise Propane.    

Ontario OH&S Act. 
 

As reported previously in this newsletter,2 in August 2008, there was a fatality related to a propane 
explosion in Toronto that resulted in conviction under the OH&S Act.  Sentencing has now been 
reported – news release copied below:    3  

 
(The “surcharge” and “victims of crime” mentioned in the last paragraph above is somewhat 
indirectly misleading:  Sunrise was not a criminal case;  the “surcharge” is in effect a tax on those 
convicted under the Provincial Offences Act;  Ontario does not have a criminal law legislative 

jurisdiction;  the Criminal Code is exclusively of the federal Parliament.)4                                            
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Wrongful Dismissal at common law. 

Clinic files cases in Small Claims Court. 5 
 

J. Pariag, Staff Lawyer 
 

In many cases, the Clinic’s clients have been 
terminated from their employment in 
circumstances that give rise to claims under 
the Ontario Occupational Health and Safety 
Act, the Employment Standards Act, the 
Human Rights Code, and the common law of 
wrongful dismissal. All of these claims 
would be considered in a situation where a 
worker is terminated without notice after 
being injured on the job and refusing to 
continue to do their regular work because of 
the injury. Determining which claim to file 
on behalf of a client requires an assessment 
of several factors including the worker’s 
salary, length of service, the presence of a 
disability, medical condition or injury, 
whether the client has secured a new job, 
and the evidence supporting each of the 
possible claims.   
 
A long-serving worker may be best served 
by the filing of a wrongful dismissal lawsuit 
because wrongful damages are heavily 
driven by the worker’s length of service. On 
the other hand, a short-serving worker may 
be best served by filing a health and safety 
reprisal claim because the Ontario Labour 
Relations Board has the authority to award 
damages for lost wages as well as general 
damages for mental anguish and hurt 
feelings. That said, if the evidence 
supporting the reprisal claim is weak, then 
the client might be best served by the filing 
of a human rights application (assuming 
that the medical evidence is at least 
stronger). 

 
Over the past few months, the Clinic has 
determined that filing wrongful dismissal 
lawsuits is the best way to represent several 
clients. All of these cases were filed in Small 
Claims Court on behalf of long-serving 
workers. So far, the results have been 
positive.  
 
Every claim requires that the parties engage 
in negotiation at a Settlement Conference 
before the trial. This gives both parties an 
opportunity to discuss the issues and reach 
a settlement. That said, we have observed 
that the employers’ lawyers have engaged 
the Clinic to discuss settlement almost 
immediately after the claim was filed. This 
is beneficial for our clients because it may 
lead to a quick resolution of the claim, 
thereby eliminating the need to wait for 
dates to be scheduled by the court. 
Furthermore, early discussions with the 
employers’ lawyers give us a valuable 
opportunity to obtain information and gain 
insight into the perspective of the employer. 
Even if the Clinic cannot reach a settlement 
with an employer’s lawyer, the insight and 
information is still very useful because it 
allows the Clinic to better prepare for the 
Settlement Conference.  
 
Overall, the Clinic’s foray into wrongful 
dismissal litigation has given us the ability 
to achieve quick justice for our clients while 
further enhancing our ability to obtaining 
the most favourable result possible.           
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  Board members & committees.  1 

 
 

Clinic Board membership is elected for staggered two-year terms.234  One-half of the Board was re-elected at the 

AGM, 30 September  2015. 5     With subsequent changes, Board membership now:  6 7 8 9 
     

      ending ~September 2017:  ending ~October  2016:   10 
John Field 
Ashley Fisch  
Vern Edwards 
Carl Mohan 

Selvathy Kumar 
Georgina Clinton 
Oyinkan Akinyele 11 
[vacant] 

Hilary Balmer 
Ivan Lancaric 
Therese Stewart 
Michael Grossman 

Jason Achorn 
Richel Castaneda  12 
Jonathan Fernandes  

 

   
Clinic committees continue after the AGM until Board or Executive decisions would make changes (including 

by Board attrition;  there have been no reent Board or Executive motions to change committee membership):  
 

 

Executive  Committee – [to assist the Board in 
its functions, and to act for the Board when the 
Board is unable to meet] :   

Carl Mohan   -   Chair 
Hilary Balmer   -   Vice-Chair 
Michael Grossman   -   Treasurer 
Jason Achorn   -   Secretary 
Ivan Lancaric   -   Member-at-Large 

Planning & Priorities Committee – [To set Clinic 
priorities in relation to casework, community education 
and organizing and law reform, within parameters of 
Objectives of the Clinic as established by the Board; to 
decide which kind of cases the Clinic will undertake 
and whether or not particular cases fall within one of 
these categories] :  

Carl Mohan (ex officio) 
Hilary Balmer 
John Field 
Selvathy Kumar   

  
Personnel Committee – [To negotiate with Clinic 

staff on terms and conditions of their employment 
and to resolve all other personnel matters that may 
arise] :   

Carl Mohan (ex officio)  
Hilary Balmer 
John Field  

 newsletter Committee – [To consider improvements 
to the Clinic's newsletter] :  

Carl Mohan (ex officio) 
Michael Grossman 

  

Outreach Committee – [To develop and implement 
strategies for reaching non-unionized workers with 
OH&S problems and to monitor and evaluate all 
outreach undertaken by the Clinic] :     

Carl Mohan (ex officio) 
Hilary Balmer 
Jason Achorn 

Website Committee – [To consider improvements to 
the Clinic's website] :  

Carl Mohan (ex officio) 
John Field 
Michael Grossman 
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in the press –  13 

 

 In The Globe and Mail, Toronto : “Nuclear watchdog slams uranium report  /  

[Federal] Safety commission criticizes Quebec’s environmental-regulation 

agency for lack of ‘scientific basis’ ” 14 15     

 

 Also in The Globe and Mail, Toronto : “[Sydney, Nova Scotia,] Tar ponds court action 

shut down.” 16 17 18 
 

 In the NATIONAL POST, Toronto : “‘Our kids died living life on the farm’  /  … 

Three young girls killed in [Alberta] farm accident” 19 20    /  “Suffocation by 

grain takes seconds.” 21 22   
 

 Also in the NATIONAL POST, Toronto : “Farm safety matters  /  If you really want to 

save the family farm, it’s time to start championing common sense protections 

and oversight that may help prevent more dead and crippled workers.” 23       
  

 Also in the NATIONAL POST, Toronto : “RURAL RAGE HITS ROAD  /  Alberta 

farmers steal a page from the French with rolling protests aimed at NDP’s 

new safety laws.” 24       
   

 In The Globe and Mail, Toronto : “ ALBERTA / Safety laws to cover farmhands  /  

Province’s agriculture industry will no longer be exempt from workplace 

protection legislation ” 25 26     
 

 Also in The Globe and Mail, Toronto : “ ALBERTA / Changes to farm safety bill fail to 

protect family members.” 27     
 

 Elodie Brunet & Mathieu Cantin, “UPDATE OF PENAL AND CRIMINAL 

LAW IN OCCUPATIONAL HEALTH AND SAFETY MATTERS,” NEED TO 

KNOW  /  Labour and Employment, LAVERY, De Billy, L.L.P. Lawyers, Montreal 

H3B 4M4, Ottawa K1R 7X7, March 2014. 28 29 
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 In The New York Times : “[US National] Labor [Relations] Board Ruling Eases 

Way For Fast-Food Unions’ Efforts  /  Altering the definition of employer-

employee relationships.”  30  31     

 

 Also in The New York Times : “Shooting Spotlights Riddle of Workplace Safety  /  

To Discipline or Ignore Erratic Behavior?  Both Carry Risk  /  A balancing 

act between conflicting legal obligations.”  32 33     

 

Also in The New York Times:“Japan to Pay Cancer Bills For a Fukushima Worker.”3435     

 

 Also in The New York Times : “Death in Cryotherapy Tank [in Nevada] Casts a 

Critical Light on Safety.” 36 37 38 39 

 

 Also in The New York Times : “5 Students Seriously Hurt in [Fairfax County, 

Virginia] School Fire.” 40 41 42 43 [In 2014, the American Chemical Society44 issued “Safety Alert – 

Stop Using the Rainbow Demonstration.”45 Rainbow was often-used in high schools, with a 
flammable solvent on an open bench.  That Alert referred to the US Chemical Safety and Investigation 

Board:46 www.csb.gov/videos/after-the-rainbow. 47 ]  48 49 50   

                                                                     51 

 

 Also in The New York Times : “The Coal Baron on [US federal] Trial in Appalachia 

[West Virginia, 2015]   /  One of the mine industry’s most powerful bosses is 

on trial for putting profits above safety.”  52  

 

 Also in The New York Times : “Ex-Chief of Massey Energy Convicted of Lesser 

Count in Miners’ Deaths  /  Guilty of Violating Mine Safety Rules  /  A mixed 

verdict in a disaster that killed 29 workers in West Virginia in 2010.”  53  54 

 

 Also in The New York Times : “Plant Collapse Injures Dozens In Pakistan.”5556  “… At 

least 16 people were killed … manufactured plastic shopping bags …”  “20 Dead In 

Collapse Of Factory In Pakistan  /  Activists accuse building inspectors of 

failing to enforce safety codes.”57     
 

http://www.csb.gov/videos/after-the-rainbow
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 Also in The New York Times : “CRICKET  /  A Year after a High-Profile Death, a 

Sport Is Slow to Adopt Safer Helmets  / Australia has taken action, but 

other countries have not followed its example.”  58 
 

 In the Toronto Star : “First Nations health advocate dies of asbestos-related 

cancer  /  Manitoba resident Raven Thundersky, 50, spent her life fighting 

for justice for people suffering from illnesses caused by asbestos.”   59  

 

Also in the Toronto Star: “One killed, one injured in [Alberta] oilsands explosion.” 60  

 

 Also in the Toronto Star : “Stern message to bosses on worker safety: 

Editorial.”     “… Construction boss Vadim Kazenelson showed scant concern for the safety of his 

crew when he let six of them climb onto a scaffold to fix balconies at a Toronto apartment building 
on Christmas Eve of 2009 — without enough properly secured safety harnesses. …” 61  

 

 In the NATIONAL POST : “Manager in deadly Toronto scaffolding collapse gets 

3½ years in prison.”   62 

 

 Recently published book : “Rude Awakening / The Government's Secret War 

Against Canada's Veterans.”   6364  

 

 In The New York Times : “OP-ED  /  Strong Unions, Strong Democracy  /  

Weakening labor increases instability.” -- US Supreme Court – Friedrichs v 

California Teachers Association. 65 
 

 In CHEMICAL & ENGINEERING NEWS, American Chemical Society, Washington, DC :  

“TOUGHER SAFETY PENALTIES ON DECK / [US] OSHA to boost civil fines 

and work with Department of Justice to expand CRIMINAL CHARGES.” 66 
 

 Also in C&EN  :  “SUBSTITUTES FOR TOXICS  /  EU’S REACH [Registration, 

Evaluation, Authorisation & Restriction of Chemicals] LAW may not be 

promoting safer alternatives to hazardous chemicals.” 67 
 

 

 Also in C&EN  :  “[US] CONGRESS MOVES ON CHEMICAL SAFETY REFORM  

/  LEGISLATION: Negotiations expected to culminate early in 2016.” 68 
 
 



WORKERS’ HEALTH & SAFETY LEGAL CLINIC          

February 2016.                                                                                     Vol. 24   No.1. 
 

   22 

 Also in C&EN  :  “LAB SAFETY Postdoctoral researcher killed in explosion at 

Tsinghua University.” 69 
 

 In the Sarnia Observer:  “[Ontario] COURT / Veolia worker died following 2014 

explosion at Sarnia shop.” 70 71 72 73 74 75    [Fire & explosion, 25 October 2014.  Criminal charges 

laid, according to Sarnia Police Service Media Release, 04 December 2015.]:76 “… Veolia Environmental 
Services, face one count of criminal negligence causing death and five counts of criminal negligence 
causing bodily harm.”  ”The Division Manager of the North America Corporation … is the individual 
charged and he will appear in court along with Veolia Environmental Services on January 12, 2016.”     

 

 

 

Anthracite strike, Pennsylvania, 1902.77    “divine right” letter.  78 79 80 

 
   

Philadelphia & Reading Railway Company 
President’s Office 

Reading Terminal, Philadelphia.            17th July 1902. 
 

My dear Mr. Clark:- 
 

I have your letter of the 16th instant. 
 
I do not know who you are. I see that you are a religious man; but you 

are evidently biased in favor of the right of the workingman to control a 
business in which he has no other interest than to secure fair wages for the 
work he does. 

 
I beg of you not to be discouraged. The rights and interests of the 

laboring man will be protected and cared for—not by the labor agitators, 
but by the Christian men of property to whom God has given control of the 
property rights of the country, and upon the successful management of 
which so much depends.  

 
Do not be discouraged. Pray earnestly that right may triumph, always 

remembering that the Lord God Omnipotent still reigns, and that His reign 
is one of law and order, and not of violence and crime. 

Yours Truly, 
                     [George F. Baer]  
                               President. 

Mr. W.I. Clark, 
               Wilkes-Barre, 
                                     Pennsylvania. 
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In 2015 08 Vol23 No3, at page 22, the drawing for CAS 1786400-23-4 contained an 

error – corrected here:     

                                                                  

                                                                 

http://www.workers-safety.ca/         1 
  

https://www.facebook.com/pages/Toronto-Workers-Health-and-

Safety-Legal-Clinic/226662537458898?fref=ts 

 

  

https://twitter.com/TWHSLC 
 
 
 

 

 

  

 

 

 

data added to http://www.workers-safety.ca/         
documenting Clinic’s activities, law reform advocacy, etc. 

2 

http://www.workers-safety.ca/  Home page Main Menu Publications Downloads   
 
2016 02 02 13 37. []1[] Jan.27-16-BD-minutes, etc.pdf  
2016 02 02 13 37. []2[] Jan.27-16-BD-minutes, etc.pdf  
2016 02 02 13 37. []3[] Jan.27-16-BD-minutes, etc.pdf  
2016 01 27. Clinic name change documents -- copy .pdf  
2016 01 22. submission re O Bill 132 Harassment Plan.pdf 
2015 11 26. submission re Bill 109 to Standing Committee on Justice Policy.pdf 
2015 11. Nov.4-15-BD-min.pdf  
2015 08 25 pm. Home Page COPY 0.pdf  
2015 08 25 pm. Home Page COPY 1.pdf  
2015 08 25 pm. Home Page COPY 2.pdf  
2015 08 25 pm. Home Page COPY 3.pdf  
2015 08 25 pm. Home Page COPY 4.pdf  
2015 08 25 pm. Home Page COPY 5.pdf  
2015 08 25 pm. Home Page COPY 6.pdf  

2015 08 25 pm. newsletter archive COPY.pdf  
2015 08. Aug.11-15-EC-min.pdf  
2015 05. May27-15-BD-min.pdf  
2014 10 14. R v New Mex, et al. transcript guilty pleas.pdf  
2015 01 13. R v New Mex information document receipt.pdf     
2015 01 13. R v New Mex information document.pdf  
2015 01 13. R v New Mex, et al. transcript sentence.pdf 
2005 11. [memo re DRAFT for Workers' Guide insert].pdf  
1989 04. Board minutes.pdf  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 

 
 

 

http://workers-safety.ca/newsletter-recent/2015-08-vol23-no3
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1 Polemic – Criminal law advice to workers. 
2 Opinions expressed here are the writer’s, & not 
necessarily of the Clinic.  The writer may be contacted:    
d441267@yahoo.ca  

1   2015 08 Vol23 No3    pages 13 & 14. 
2 Diana Mehta, Canadian Press, “Manager in deadly 
Toronto scaffolding collapse gets 3½ years in 
prison,”   NATIONAL POST,  11 January 2016.   
http://business.financialpost.com/legal-
post/manager-in-deadly-toronto-scaffolding-
collapse-gets-3-12-years-in-prison    
3 The incident that lead to the Kazenelson criminal 
conviction was also litigated under the Provincial 

Offences Act – Occupational Health & Safety Act.  There is 
also apparently related civil litigation.  The discussion 
here is only about the criminal law. 
4  Ontario Occupational Health and Safety Act RSO 
1990, c. O.1    

https://www.ontario.ca/laws/statute/90o01  
5 http://workers-safety.ca/home  
6 Metron -- Kazenelson 
newsletter - 2015 08 Vol23 No3  
newsletter -- 2015 01. Vol.23 No.1  
newsletter -- 2014 09. Vol.22 No.4  
newsletter -- 2013 10. Vol21 No5  
newsletter -- 2012 09 Vol.20 No.5  
newsletter -- 2012 08. Vol.20 No.4  
7 Sunrise Propane 
newsletter -- 2014 05 Vol.22 No2  
newsletter -- 2014 04, Vol22 No1  
newsletter -- 2013 10. Vol21 No5  
newsletter -- 2013 09. Vol.21 No4  
newsletter -- 2013 07 Vol 21 No3  
newsletter -- 2013 07 Vol 21 No3  
newsletter -- 2010 10. Vol. 18 No.4  
newsletter -- 2008 09  
8 R v Filsinger’s 
newsletter -- 2012 09 Vol.20 No.5  
newsletter -- 2012 08. Vol.20 No.4  
newsletter -- 2012 07. Vol.20 No.3  
newlsetter -- 2012 07. Vol.20 No.2  
newsletter -- 2012 04. Vol.20 No.1  
newsletter -- 2011 10. Vol.19 No.2  
9 R v Cottenfelts 
newlsetter -- 2012 07. Vol.20 No.2  
10 R v McFeeters 
newsletter -- 2014 09. Vol.22 No.4  
newsletter -- 2014 07 Vol.22 No.3  
newsletter -- 2014 04, Vol22 No1  
11 R v Pal Distributors 
newsletter -- 2014 07 Vol.22 No.3  
newsletter -- 2014 04, Vol22 No1  
12 R v Flex-N-Gate 
newsletter -- 2014 05 Vol.22 No2  
13 MOL v Sheehan’s Truck : 
newsletter -- 2011 10. Vol.19 No.2     pages 6 & 7. 
14  newsletter -- 2009 02.   Pages 712. 
15  Ontario Occupational Health and Safety Act RSO 
1990, c. O.1   s. 9. 

https://www.ontario.ca/laws/statute/90o01  
16  OH&S Act s. 8. 
17  OH&S Act s. 7.6. 

                                                          
18 OH&S Act s. 9 (22). 
19 The author is a criminal defence lawyer in 
Toronto. What is suggested here is not legal advice 
in-specific, but rather is a general informational 
caution.  It is advice to the extent of telling the 
reader that, should an incident occur, a 
professional legal advisor should be consulted 
without delay, and that silence is appropriate until 
that consultation.    
20 Rothman v The Queen   [1981] 1 SCR 640  at page 697         

http://scc-csc.lexum.com/scc-csc/scc-
csc/en/item/2514/index.do    
21 The Association in Defence of the Wrongly 

Convicted   http://www.aidwyc.org/    
22 See for example:  Goudge Inquiry & re Dr. Smith:  
23   Inquiry into Pediatric Forensic Pathology in Ontario, 
2007-2008 
24   http://en.wikipedia.org/wiki/Charles_Randal_Smith  
25 “Public register provides no explanations,” TORONTO 
STAR, 28 February 2015, pages A25. 
26 See for example:  Grange Royal Commission & re Susan 
Nelles: 
27 Samuel G. M. Grange "Report of the Royal Commission of 
Inquiry into Certain Deaths at the Hospital for Sick Children 
and Related Matters". Toronto: Ontario Ministry of the 
Attorney General. 1984. 
28 Gavin Hamilton, M.D. The Nurses are Innocent – The Digoxin 
Poisoning Fallacy. Dundurn Press,  2011. ISBN 978-1459700574.  
29    http://en.wikipedia.org/wiki/Susan_Nelles  
30CBC News, “Romeo Phillion, wrongfully convicted 
of murder, dead at age 76  /  Man who spent more 
than 31 years in prison died Monday in Mississauga, 
Ont., hospital, says AIDWYC,”  03 November 2015. 

http://www.cbc.ca/news/canada/ottawa/romeo-
phillion-dead-1.3301685   
31 AIDWYC, “Rest in Peace Romeo,” Nov. 2015. 

http://www.aidwyc.org/romeo/  
32 See notes above re Goudge Inquiry, etc. 

33   2015 08 Vol23 No3    page 13 & 14. 
34 See OFL news release below.       
http://ofl.ca/index.php/metronjail/      http://ofl.ca/       

 
1 R v Kazenelson --further comment – counterpoint. 
2 Opinions expressed here are the writer’s, who may be 
contacted:    vedwards@ofl.ca    
3 Vernon Edwards, Occupational Health and Safety 
Director, Ontario Federation of Labour, 
Don Mills, Ontario  M3C 1Y8    http://ofl.ca/     

 
 

1 OFL news release. 
http://ofl.ca/index.php/metronjail/           
http://ofl.ca/                                    

 
1Case -- R v New Mex, et al.    
2 2014 10 14. R v New Mex, et al. transcript guilty pleas.pdf  

2015 01 13. R v New Mex information document receipt.pdf     
2015 01 13. R v New Mex information document.pdf  
2015 01 13. R v New Mex, et al. transcript sentence.pdf      

 

3 Clinic’s Recent Legislative Activities – Bill 109. 
4 2015 11 26. submission re Bill 109 to 

Standing Committee on Justice Policy.pdf 

                                                          
5 Opinions expressed here are the writer’s, who may be 

contacted:     bartolj@lao.on.ca                   

 

1 Clinic’s Recent Legislative Activities – Bill 132. 
2 2015 11 26. submission re Bill 109 to 

Standing Committee on Justice Policy.pdf 

 
1 Opinion -- Death on the farm.  
2 Opinions expressed here are the writer’s, & not 
necessarily of the Clinic.  The writer may be contacted:    
d441267@yahoo.ca  
1 Val Fortney, “ ‘Our kids died living life on the farm’ / … 
Three young girls killed in [Alberta] farm accident” / 
“Suffocation by grain takes seconds, ”NATIONAL 
POST, Toronto, comment, 15 Oct. 2015, pages A1 & A6. 
2 Alia Dharssi, “Suffocation by grain takes seconds,” 
NATIONAL POST, Toronto, 15 Oct. 2015, page A6. 
3 Kaitlin Berkvens, Halifax, “Safety on the 
farm,” NATIONAL POST, Toronto, LETTERS, 
20 Oct. 2015, page A17. 
4 http://calgaryherald.com/news/local-news/two-children-
dead-in-farming-accident-in-central-alberta 
5http://www.albertapolicereport.ca/2015/10/13/two-
children-perish-in-tragic-farming-accident-another-in-
hospital/ 
6 Carrie Tait, Calgary, “ALBERTA / Safety laws to 
cover farmhands  /  Province’s agriculture industry 
will no longer be exempt from workplace protection 
legislation”  The Globe and Mail, 17 Nov. 2015, page A4. 
7 Ontario Occupational Health and Safety Act    RSO 

1990, CHAPTER O.1 
http://www.ontario.ca/laws/statute/90o01 
8 EDITORIAL, “Farm safety matters  /  If you really want 
to save the family farm, it’s time to start championing 
common sense protections and oversight that may help 
prevent more dead and crippled workers,” NATIONAL 

POST, Toronto, comment, 03 Dec. 2015, page A12. 
9 Dean Bennett, Edmonton, “ALBERTA /  Changes to 
farm safety bill fail to protect family members,”  The 
Globe and Mail, 08 December 2015, page A8. 
10 Tristin Hopper, “RURAL RAGE HITS ROAD  /  

Alberta farmers steal a page from the French with 

rolling protests aimed at NDP’s new safety laws,” 
NATIONAL POST, Toronto, 09 Dec. 2015, page A3. 
11 http://www.ontario.ca/laws/statute/90o01 
12http://www1.agric.gov.ab.ca/$Department/deptdocs.

nsf/all/aet11236/$FILE/4Tractor-rollovers-leading-

cause-of-farm-fatalities.pdf 
13 Agricultural Fatalities  in Canada 1990–2008 
http://www.cair-sbac.ca/wp-
content/uploads/2012/03/CAIR-booklet-blue-ENFin.pdf 

14 http://www.agrinewsinteractive.com/archives/article-

1121.htm 
15 http://www.abfarmsafety.com/resources/statistics.htm 
16http://www.jstor.org/stable/41996178?seq=1#page_sc

an_tab_contents 
17 http://www.ohscanada.com/health-safety/alberta-

saw-25-farming-fatalities-in-2014-chief-medical-

examiner/1003346878/ 
18http://www.collectionscanada.gc.ca/eppp-

archive/100/201/300/cdn_medical_association/cmaj/vol

-158/issue-11/1493.htm  

19    CO2    carbon dioxide       O=C=O 
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http://workers-safety.ca/newsletter-recent/2013-10-vol21-no5
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http://workers-safety.ca/newsletter-recent/2013-07-vol21-no3
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http://workers-safety.ca/newsletter-recent/2008-09-vol16-no4
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http://workers-safety.ca/newsletter-recent/2012-08-vol20-no4
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      CAS   124-38-9      44.01 g/mol 
20 -- re CAS -- see in this newsletter – July 2008. 
Vol.16,  No.03,  pages 47. 
21 newsletter -- 2011 10. Vol.19 No.2     Page 9. 
22 http://en.wikipedia.org/wiki/Carbon_dioxide  

23 CO   carbon monoxide        
CAS    630-08-0     28.01 g/mol. 
24 http://www.cdc.gov/co/faqs.htm 

https://en.wikipedia.org/wiki/Carbon_monoxide_poisoning 

https://en.wikipedia.org/wiki/Carbon_monoxide 

http://www.chm.bris.ac.uk/motm/co/coh.htm  

 
25 Hydrogen sulfide  H2S  CAS 7783-06-4  34.08 g./mol. 
26  

                  
 27 

https://www.osha.gov/Publications/hydrogen_sulfide.html  

https://en.wikipedia.org/wiki/Hydrogen_sulfide 

http://h2salive.com/  

 
28http://extension.entm.purdue.edu/grainlab/content/pdf/
QuestionFlowingGrainEntrap.pdf 
http://extension.entm.purdue.edu/grainsafety/index.php 
http://extension.entm.purdue.edu/grainsafety/publications.
php 
29 http://www.dli.mn.gov/OSHA/grainhandling.asp 
http://www.dli.mn.gov/OSHA/PDF/hazalert_grainbins.pdf 
https://www.osha.gov/SLTC/grainhandling/index.html 
30 http://apps.npr.org/buried-in-grain/ 
31https://en.wikipedia.org/wiki/Grain_facility_occupational
_exposure 
32 RRO 1990, Reg. 851: INDUSTRIAL ESTABLISHMENTS, s.4 -

- [minimum age];  under the Ontario Occupational Health 
and Safety Act, RSO 1990, c. O.1.   
http://www.ontario.ca/laws/regulation/900851  
33 M.G., The Law of OH&S …, 2nd Ed., Butterworths, 
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1  CLINIC NAME CHANGE.  
2016 01 27. Clinic name change 
documents -- copy .pdf 
2   Board Minutes, 27 May 2015, page 4.  Motion.   
[][][][] May27-15 Board minutes.pdf 

3   Board Minutes, 22 April 2015, page 4. 
2015 04 29 14 38. Apr.22-15 Board minutes.pdf     
4  & see AGM agenda                    

 

5 AGM report.                   
 
1 Clinic personnel. 
2 Articling students.              

 
3 Clinic personnel. 
4 New Staff Lawyer.                         

 
5 Clinic personnel. 
6 Summer student.                   

 
7 Clinic personnel. 
8 New outreach worker.           

 
9 Clinic’s Workers’ Guide revision.        
 

 
10 R  v  Live Nation – case.  
1 newsletter -- 2014 07 Vol.22 No.3   page 9. 
  newsletter -- 2014 04, Vol22 No1   page 4. 
2014 02. R v Live Nation.PDF               
2 http://www.citynews.ca/2013/06/07/live-nation-
others-charged-in-fatal-toronto-stage-collapse/ 
3 2014 02. R v Live Nation.PDF                       

 
1 R v Sunrise Propane.  
2 newsletter -- 2014 05 Vol.22 No2  

newsletter -- 2014 04, Vol22 No1  
newsletter -- 2013 10. Vol21 No5  
newsletter -- 2013 09. Vol.21 No4  
newsletter -- 2013 07 Vol 21 No3  
newsletter -- 2010 10. Vol. 18 No.4  

newsletter   2008 09. Vol.16 No.4 
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14   Uranium report.       
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for lack of ‘scientific basis,’ ”  The Globe and Mail, 
REPORT ON BUSINESS, 27 August 2015, page B3. 
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24 Tristin Hopper, “RURAL RAGE HITS ROAD  /  
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rolling protests aimed at NDP’s new safety laws,” 
NATIONAL POST, Toronto, 09 Dec. 2015, page A3. 
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legislation”  The Globe and Mail, 27 Nov. 2015, page A4. 
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obligations,” The New York Times, 28 August 2015, 
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school/chemistry/demonstrations/videos/  
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44 American Chemical Society, Washington, DC 20036.   
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45http://www.acs.org/content/acs/en/about/governance
/committees/chemicalsafety/safety-alert-rainbow-
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46  US CSB, Washington, DC, 20006 
47www.csb.gov/videos/after-the-rainbow.  
http://www.csb.gov/csb-releases-safety-message-on-
preventing-accidents-in-high-school-chemistry-labs/   
48 Jyllian Kemsley, “FIRE INJURES FIVE CHEMISTRY 
STUDENTS  /  SAFETY: Concerns grow about use of 
methanol as fuel in demonstrations,” C&EN, 09 
November 2015,  page 6.    http://cen.acs.org 

49 http://cen.acs.org/lab-demo-safety.html  

50Jyllian Kemsley, C&EN WEST COAST NEWS 
BUREAU, “TEACHING SAFELY / CLASSROOM 
FIRES that injure students prompt calls forsafety 
assessments of demos, plus teacher training   /   
‘Universities and colleges don’t seem to be preparing 
teachers to do what they need to do safety-wise,’ ”  
CHEMICAL & ENGINEERING NEWS, Washington, 
DC, 20036, pages 37, 38, 39. 
http://cen.acs.org/index.html  
http://cen.acs.org/articles/93/i46/Make-Chemistry-
Classroom-Demonstrations-Experiments.html 
http://cenm.ag/labdemo 
51http://www.sigmaaldrich.com/chemistry/solvents/metha
nol-center.html  
  https://en.wikipedia.org/wiki/Methanol                  

 
52W.Va. coal disaster trial.  EDITORIAL, 

“The Coal Baron on Trial in Appalachia  /  One of 
the mine industry’s most powerful bosses is on trial 
for putting profits above safety,” The New York 
Times, 30 October 2015, page A26. 
http://www.nytimes.com/2015/10/30/opinion/the-coal-
baron-on-trial-in-appalachia.html  
 

53W.Va. mine deaths verdict.  Alan Blinder, 

“Ex-Chief of Massey Energy Convicted of Lesser Count 
in Miners’ Deaths  /  Guilty of Violating Mine Safety 

Rules  /  A mixed verdict in a disaster that killed 29 
workers in West Virginia in 2010,” The New York Times, 
04 December 2015, pages A16 & A26.   
 
54   EDITORIAL, “The Dirty Work of a Coal Baron 

Exposed,” The New York Times, 08 December 2015, 
pages A28.   
 

55 Factory collapse in Pakistan.   
56 Salman Masood, “Plant Collapse Injures Dozens 
In Pakistan,” The New York Times, 05 November 
2015, page A9.  

                                                          
57 Waqar Gillani, “20 Dead In Collapse Of Factory In 
Pakistan  /  Activists accuse building inspectors of failing 

to enforce safety codes,” The New York Times, 06 
November 2015, page A9.  

58Cricket -- helmets.  Tim Wigmore, 

“CRICKET / A Year after a High-Profile Death, a Sport 
Is Slow to Adopt Safer Helmets / Australia has taken 
action, but other countries have not followed its example,” 
The New York Times, 28 Nov. 2015, page B12.   
 

59 First Nations health advocate. 
Canadian Press, “First Nations health advocate dies 
of asbestos-related cancer  /  Manitoba resident 
Raven Thundersky, 50, spent her life fighting for 
justice for people suffering from illnesses caused by 
asbestos,” Toronto Star,  27 December 2015.   
http://www.thestar.com/news/canada/2015/12/
27/first-nations-health-advocate-dies-of-asbestos-
related-cancer.html  
 
60 Alberta oilsands explosion. 
Canadian Press, “One killed, one injured in 
[Alberta] oilsands explosion,” Toronto Star, 16 Jan. 
2016,  page A6.    
https://www.thestar.com/  

 

61 Kazenelson. 

“Stern message to bosses on worker safety: 
Editorial,”   Toronto Star, 14 January 2016. 
http://www.thestar.com/opinion/editorials/2016
/01/12/stern-message-to-bosses-on-worker-safety-
editorial.html  
62 Diana Mehta, Canadian Press, “Manager in 
deadly Toronto scaffolding collapse gets 3½ years 
in prison,”   NATIONAL POST,  11 January 2016.   
http://business.financialpost.com/legal-
post/manager-in-deadly-toronto-scaffolding-
collapse-gets-3-12-years-in-prison    

 
63Veterans. 
 Colonel (retired) Pat B. Stogran, Rude Awakening / 
The Government's Secret War Against Canada's 
Veterans, FriesenPress, 21 December 2015, available 
for download with iBooks. 
       https://itunes.apple.com/us/book/rude-
awakening/id1070296289?mt=11  
64 https://ca.news.yahoo.com/former-
ombudsman-gob-smacked-took-ottawa-five-years-
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65 US Supreme Court – Friedrichs v 

California Teachers.  Richard D. Kahlenberg, 

“Strong Unions, Strong Democracy  /  Weakening 

labor increases instability,” The New York Times, OP-
ED, 12 January 2016, page A23.   
 

66 US OHSA.  Jyllian Kemsley, C&EN WEST 
COAST NEWS BUREAU, “TOUGHER SAFETY 
PENALTIES ON DECK / [US] OSHA to boost civil 
fines and work with Department of Justice to expand 
CRIMINAL CHARGES,” CHEMICAL & 
ENGINEERING NEWS, Washington, DC, 20036, 
VOLUME 94, NUMBER 2, 11 Jan. 2016, pages 23 & 24. 
 

67 EU SUBSTITUTES FOR TOXICS.  
Alex Scott, C&EN London, “SUBSTITUTES FOR 
TOXICS  /  EU’S REACH LAW may not be 
promoting safer alternatives to hazardous 

                                                          
chemicals,” C&EN, VOLUME 94, NUMBER 1, 04 
January 2016, pages 17, 18, 19. 

 

68 US chemical safety law reform. Britt 

Erickson, “CONGRESS MOVES ON CHEMICAL 
SAFETY REFORM  /  LEGISLATION: Negotiations 
expected to culminate early in 2016,” C&EN, 
VOLUME 94, NUMBER 1, 04 January 2016, page 6. 

 

69 University researcher killed in 

explosion, China. Jyllian Kemsley, “LAB 

SAFETY Postdoctoral researcher killed in explosion 
at Tsinghua University,” C&EN, VOLUME 94, 
NUMBER 1, 04 January 2016, page 7. 
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71  Neil Bowen, “[Ontario] COURT / Veolia worker 
died following 2014 explosion at Sarnia shop,” Sarnia 

Observer, 12 January 2016.  
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74  US Chemical Safety Board, 1750 Pennsylvania Avenue, NW 

Suite 910, Washington, DC, 20006  http://www.csb.gov/veolia-
environmental-services-flammable-vapor-explosion-and-fire/  
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Workers In Hospital,” HuffPost Business, 
TheHuffingtonPost.com, Inc., 26 & 27 October 2014. 
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