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Roles & 
Responsibilities

• All Members: Responsible for hearing the case 
and public input, making findings, and making a 
final decision

• Chair: Responsible for overseeing the meeting & 
maintaining order

• Vice-Chair: Responsible for the above when chair is 
unavailable

• Clerk: Responsible for the record  (motions & 
minutes)

The above are listed general practice of the NB ZBA; 
however any board member can fulfil any of the roles 
(such as making motions)



Conducting a 
Public 
Hearing

• The board should: 
• At the start of the hearing, 

identify the subject of the 
hearing and explain the 
board’s hearing procedures 
and order of presentation

• Make sure everyone can see 
and hear the entire 
proceeding

• Refrain from whispering or 
passing notes during the 
hearing

• The chairman should not
permit:
• Unruly/disrespectful 

behavior
• Argumentative debate
• Racial or ethnic slurs
• Abusive, insulting 

language
• Physical violence



Procedure of 
Hearings

1. Motion to Open the public hearing
2. Receive and place on file - case materials & communications received
3. Petitioner Presentation

a. The board members may ask any question for clarification purposes at this
time; but should reserve any comments of opinion or judgement until after
the completion of the public comment period.

4. Public Comment period
a. In favor

i. Speak and/or State name to be recorded in favor
ii. Comment letters in favor read into record

b. In Opposition
i. Speak and/or State name be recorded in opposition
ii. Comment letters in opposition read into record

c. Rebuttal – Petitioner
i. Limited to 15 minutes, comments should be directed to the board

d. Rebuttal – Opposition
i. Limited to 15 minutes, comments should be directed to the board

5. Board Discussion
a. The public comment portion of the hearing has ended. The board will now

discuss the case amongst themselves. No additional comments from the
applicant or abutters are accepted at this time unless allowed by the
Chair. Board members discuss the merits of the case, their findings,
judgment on the project, and any reasonable conditions they wish to see for
the case. The chair may wish to ask each board member for their opinion on
the case. The board may ask any clarifying questions of the applicant or
abutters through the Chair, if necessary. The applicant/abutter is limited to
answering the question asked by the Chair.

6. Motion to close the hearing.
7. Motion to make Findings of Facts & Roll call vote.
8. Motion to Approve Case & Roll call vote.



Public Hearing Requirements to be aware of

• The board must open a public hearing within 65 days from the date of filing

• The 65-day period may be extended by written agreement of the applicant 
and board. A copy of the agreement must be filed with the city or town clerk

• The Open Meeting Law, G.L. 30A §§18-25, applies to public hearings

• Under the "Mullin Rule,” a member who missed one public hearing session 
may vote after reviewing evidence, including an audio or video recording of 
the missed session, and signing an affidavit



Preparation 
& Knowledge

• Know and review the applicable laws, regulations and 
criteria you will be using

• Do not exceed your statutory authority as a board

• Pay attention to the procedural requirements of the 
application before you

• Review the application before the public hearing
• Consider the use of checklists for the proceedings

Tips: 
1. The NB ZBA application outlines the criteria and 

requires the applicant describe how their project 
meets the criteria for approval. 

See next slide for examples

2. The Staff report outlines the regulations & 
criteria. It also provides a summary of the 
application.



Example – Page 5 of  ZBA Application Outlines the Criteria and the Applicant Petition on the Criteria



Criteria for 
Granting a 
VARIANCE

A. That there are circumstances relating to the soil conditions, 
shape or topography which especially affect the land or 
structure in question, but which do not affect generally the 
zoning district in which the land or structure is located. 
• In plain language: what are the unique circumstances for this property?

B. That due to those circumstances especially affecting the land 
or structure, literal enforcement of the provisions of the 
Zoning Ordinance or By Law would involve substantial 
hardship, financial or otherwise, to the petitioner or 
appellant. 
• In plain language: Do these unique circumstance cause a hardship to 

the applicant if the zoning ordinance were enforced?

C. That desirable relief may be granted without nullifying or 
substantially derogating from the intent or purpose of the 
Zoning Ordinance or Bylaw. 
• In plain language: Does the relief sought negate the intent or go 

against the purpose of the ordinance?

D. That desirable relief may be granted without substantial 
detriment to the public good. 
• In plain language:  Would anyone be hurt if the zoning relief is granted?

statutory criteria in  MGL c. 40A, § 10



Criteria for 
Granting a 
SPECIAL 
PERMIT

A. Social, economic, or community needs which are 
served by the proposal

B. Traffic flow and safety, including parking and 
loading

C. Adequacy of utilities and other public services

D. Neighborhood character and social structures 

E. Impacts on the natural environment 

F. Potential fiscal impact, including impact on City 
services, tax base, and employment 

G. *Any additional criteria of the zoning ordinance 
which the SP is made under (overlays etc.)

City of New Bedford Code of Ordinances Chapter 9 Section 5320 
requires the ZBA to find the  benefit to the City and the neighborhood 
outweighs the adverse effects of the proposed use, taking into account 
the characteristics of the site and of the proposal in relation to that site. 

This determination includes consideration of each of the following: 

statutory criteria in MGL c. 40A, §9 
and local ordinance Ch. 9 § 5320; 
§2400 (nonconforming) and other 
sections



Administrative
Appeals 

Under Massachusetts General Law Chapter 40A Section 7, 8, and 15 
anyone who has been denied a building permit or enforcement action 
from any administrative officer may apply for an administrative appeal. 
to that site. 

Excerpts from MGL C40A sections: 
“Section 8. An appeal to the permit granting authority as the zoning ordinance or by-
law may provide, may be taken by any person aggrieved by reason of his inability to 
obtain a permit or enforcement action from any administrative officer under the 
provisions of this chapter, by the regional planning agency in whose area the city or 
town is situated, or by any person including an officer or board of the city or town, or 
of an abutting city or town aggrieved by an order or decision of the inspector of 
buildings, or other administrative official, in violation of any provision of this chapter 
or any ordinance or by-law adopted thereunder.”

“Section 15. Any appeal under section eight to a permit granting authority shall be 
taken within thirty days from the date of the order or decision which is being 
appealed. The petitioner shall file a notice of appeal specifying the grounds thereof, 
with the city or town clerk, and a copy of said notice, including the date and time of 
filing certified by the town clerk, shall be filed forthwith by the petitioner with the 
officer or board whose order or decision is being appealed, and to the permit 
granting authority, specifying in the notice grounds for such appeal. Such officer or 
board shall forthwith transmit to the board of appeals or zoning administrator all 
documents and papers constituting the record of the case in which the appeal is 
taken.”

statutory criteria in MGL c. 40A,7, 
8, 15 and local ordinance



Rendering 
Decisions

• Determine the applicable standards and criteria for 
the application

• Make findings as to whether the application, based on 
the evidence submitted to the board, meets the 
criteria

• What are the actual facts? What evidence given is credible?
• Which facts relate to and support  the conclusions and 

findings of the Board.
• How do those facts  reasonably lead to the required findings 

and conditions of approval, if applicable.



Rendering 
Decisions:

FINDINGS

The Board MUST make Specific FINDINGS:

• Include specific, detailed findings that address all of the 
applicable decision criteria

• Findings represent the board's conclusions, not those of the 
applicant, people who testified at the public hearing, or 
others

• The board must "own" its decision



Rendering 
Decisions:

CONDITIONS

• Identify any the conditions of approval

• Spell out – in detail - conditions agreed to by the applicant or imposed by the 
board

• Conditions of approval must be reasonable in relation to the criteria

• Conditions cannot impose requirements that go beyond the control of the 
applicant

• Conditions address some identified deficiency in the project that would, but 
for the conditions, make the project unacceptable

• Negotiate with an applicant to obtain conditions favorable to the community 
or neighborhood

• Avoid exacting concessions from the applicant -monetary or otherwise - that 
have no relevant nexus to the project

• Conditions with no relevant nexus to project could result in liability assessed 
upon the city or town, including money damages



Rendering 
Decisions:

CONDITIONS
(continued)

• Conditions may:

• Relate to on-site or off-site matters that are relevant to the project and its 
impact on the neighborhood

• Place limits on the use of the property or project.

• Place limits on time frames.

• For a special permit, conditions may define “substantial use”

• Conditions should not:

• Attempt to delegate or defer decision 



Decision Requirements to be aware of

• For a Special Permit, the SPGA must take “final action” within 90 days of the 
close of the public hearing. “Final action” includes the filing of the written 
decision with the city/town clerk.

• For Variances & Appeals, the ZBA must “act” within 100 days of the 
application filing date. The ZBA has an additional 14 days within which to file 
the decision with the city/town clerk.

• These limits may be extended by written agreement of the applicant and 
board. A copy of the agreement must be filed with the city/town clerk.



Decision Requirements to be aware of (continued)

• Constructive  grant will  occur only when the filing of the decision is 
later than 90 days from the close of the Special Permit  hearing or 114 
days from the filing for a Variance or Appeals.

• Detailed record - The SPGA or ZBA must keep a detailed record of its 
proceedings.

• Filing with Municipal Clerk - Copies of the record and proceedings 
must be filed with the city or town clerk within 14 days after the 
decision



Source References

• Citizen Planner Training Collaborative 
(CPTC) 2013 – Presentation: Writing 
Reasonable & Defensible Decisions

• MGL Ch 40A: ZONING 

• City of New Bedford Code of Ordinances

Disclaimer: 
This presentation was prepared as a general training resource. It is 
not exhaustive and should not be considered as specific legal 
advice. 
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