
 
 

 
 

 
 
June 11, 2018 
  
Sophia McArdle, Ph.D. 
U.S. Department of Education 
400 Maryland Ave., SW 
Mail Stop 290-44 
Washington, D.C. 20202 

  
RE: Notice of Proposed Rulemaking on ED-2018-OPE-0041-0001 

  
Dear Dr. McArdle: 
  
Thank you for the opportunity to comment on the Department’s recent notice proposing to              
delay final regulations related to the state authorization of distance education institutions            
and foreign locations for two years.  
 
After careful review of the Department’s notice, as published in the Federal Register on May               
25, 2018, we do not believe that this delay will be in the best interests of taxpayers or                  
students, nor do we find a sufficient evidentiary basis for making this delay. The comment               
included with this letter corroborates these findings and concludes that guidance is still             
sufficient to address any outstanding concerns from the distance education community. As            
such, we urge the Department to implement the state authorization of distance education             
and foreign locations rule as currently scheduled to take effect on July 1, 2018.  
 
Please do not hesitate to contact us if you wish to discuss these comments further, at                
laitinen@newamerica.org, bass@newamerica.org, and/or mccann@newamerica.org.  

  
Sincerely, 
 
Amy Laitinen 
Director, Higher Education 
 
Jared Bass 
Senior Counsel for Education and Strategy 
 
Clare McCann 
Deputy Director for Federal Policy 
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Background 
 
State authorization is a statutory requirement built into the very definition of an institution              
of higher education. It is used to determine which institutions may participate in the federal               
financial aid programs. As such, state authorization is an integral part of the program              
integrity triad, a federal arrangement in which states, accreditors, and the Department of             
Education serve as guardians to taxpayer dollars.  
 
In federal law, state authorization takes three forms: authorization of physical locations            
(known as “brick-and-mortar” authorization); distance education; and foreign locations.         
Each of these areas reflects the nature of our higher education system—that where             
innovations in the delivery and scope of higher education occur, our laws must be updated               
to ensure that accountability, consumer protection, and stewardship of taxpayer dollars,           
follow. Moreover, the inclusion of all three of these areas in the state authorization space               
acknowledges the perpetual sovereignty of states in new areas of higher education and             
reflects the deep and historic partnership between states and the federal government in             
consumer protection. These three areas are outlined in two federal rules. Each rule clarifies              
the minimum requirements in each area, and reaffirms that federal-state partnership. 
 

Substantive Concerns with the Delay of the Rule 
 

There is Insufficient Evidence of a Problem 
As the basis for this delay, the Department points to two letters: one from a consortium of                 
higher education organizations dated February 6, 2018, and the other dated February 7,             
2018 from three organizations with ties to distance education providers. While the            
Department points to these two letters, it points to no concrete evidence of a problem nor                
evidence for a delay. Basing the delay on these secondhand accounts is irresponsible and              
tantamount to governing by hearsay. Moreover, the Department’s basis for this delay is             
incomplete, as the notice does not point to any direct concerns from states or students in                
implementing the rule—only institutional membership organizations. 
 

Complaint Process Requirement Can Still Be Fulfilled 
In the February 6 letter, the author writes that some students may not be eligible for                
student aid as their state may not have a system on which to act on consumer complaints                 
associated with out-of-state institutions. As of the writing of this public comment, 48 states              
already participate in the State Authorization Reciprocity Agreement (SARA), which means           
that institutions in those states can come into compliance with the rule, as a designated               
complaint process under a reciprocity agreement will suffice.  
 
That just leaves two states for consideration. To our knowledge, there is no evidence that               
Massachusetts’ complaint system would not address complaints about out-of-state         
institutions. According to a state authorization survey conducted by the State Higher            
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Education Executive Officers (SHEEO), Massachusetts will have regulations in place to join            
SARA by Fall 2018; until then, the commonwealth does not require purely online programs              
headquartered in other states to obtain authorization. Moreover, in the interim,           
Massachusetts does accept complaints about institutions of higher education not located           
within the state but that enroll Massachusetts denizens through the Public Charities            
Division of its Attorney General office.   1

 
While it is possible that California has not yet expanded its consumer complaint system, we               
are not aware of efforts by the Education Department to clarify with or provide technical               
assistance to the state to evaluate whether it could be compliant with this issue by the                
upcoming deadline for implementation. The ill-informed concerns of the first letter could            
have been addressed through a single phone call, rather than the delay of an entire rule.  

 
The second letter, dated February 7, raised two administrative issues for clarification: how             
to determine the residency of students for purposes of the rule and the appropriate format               
for consumer disclosures. We address each of these issues below. 

 
Residency Determinations Can be Based on Students’ Self-Reporting 
The February 7 letter noted that “the regulation defines ‘residence’ in a way that conflicts               
with state laws and common practice.” The Department relied on this letter to suggest that               
“[t]hese issues are more complex than we understood when we considered them in 2016.”  
 
The fact is, they’re not. Residency is a matter of state law, and as the 2016 rule intended to                   
respect state law, accepting a students’ own self-reported state of residence is appropriate.             
A letter from New America and other representatives of the higher education community to              
the Department—to date, unanswered and unacknowledged, but included as part of this            
comment—clarified, based on a reading of the regulation’s preamble, that an institution can             
simply rely on the student’s assessment of their residency in meeting the requirements of              
the rule. It is surprising that this Administration seeks to instead impede the sovereignty of               2

states by potentially proposing a new definition of residency that may conflict with state              
law moving forward.  

 
Format of Disclosures Can be Left to Institutions 
The other administrative issue raised by the February 7 letter was the appropriate format              
for disclosures. The 2016 regulation reserved the ability of the Secretary to decide the              
format at a later date, but never specified that there was a required format. Put simply,                

1 “SHEEO State Authorization Surveys: Massachusetts Department of Higher Education.” State           
Higher Education Executive Officers Association. http://sheeo.org/sheeo_surveys/user/11. 
2 “State Authorization.” Correspondence to Secretary Betsy DeVos. Letter from Amy Laitinen, New             
America; Yan Cao, The Century Foundation; National Consumer Law Center; and Service Employees             
International Union. 26 March 2018. 
https://na-production.s3.amazonaws.com/documents/03262018_State_Authorization_Letter_Final.
pdf. 



 
 

5 

there is no required format for the disclosures. An institution can use whatever format they               
would like for the public disclosures, unless and until the Department dictates otherwise. In              
fact, those disclosures could be satisfied through a general website posting. Similarly, there             
is no required format for individualized disclosures in the 2016 rule. An email would              
suffice.  

 

Guidance Is Sufficient to Resolve the Department’s Concerns 
Based on the information above, the Department should not proceed with the proposed             
delay of this rule. To address any outstanding confusion, unsubstantiated as it may be, the               
Department could simply provide guidance on the state authorization of distance education            
and foreign locations rule. If timing is a major concern, the Department can simply let the                
rule take effect on July 1, 2018 and then issue guidance thereafter. Moreover, the              
Administration should stop misrepresenting requests for more information as pleas for a            
delay; and it should take responsibility for the faithful implementation of the Higher             
Education Act’s requirement that institutions be authorized in order to remain eligible for             
federal financial aid. To do otherwise is disingenuous, unsupportable, and a dereliction of             
the duty the Department has to protect students and taxpayers. 

 

Procedural Concerns with the Delay of the Rule  
 
The Department Has Been Irresponsible in its Management of the Rule 
As you may know, the state authorization of distance education and foreign locations final              
rule is the product of two negotiated rulemakings, several comment periods, all dating back              
to 2010. The final rule was published in the Federal Register on December 19, 2016, and is                 
set to take effect on July 1, 2018. As such, the rule built in more than a year of time for the                      
Department, institutions, and others to prepare for and responsibly implement the rule.            
Some institutions, such as Michigan State University, have already conducted state-by-state           
assessments to assess where their programs are authorized, the licensure requirements in            
those states, and to prepare additional notification requirements. If the Department elects            
to delay the rule now for two years, all but ensuring it will never take effect, it has wasted                   
the valuable time and resources of institutions that have spent nearly 18 months preparing              
for its effective date. 

 
While the Department points to two February 2018 letters seeking clarification, various            
organizations from the distance education community and the higher education community           
more broadly sought clarification on aspects of the rule from the Department for more than               
a year. In fact, an author of one of the letters, recently attested to this. As mentioned                 3

earlier, our organization, along with other advocates, also sent a letter to the Department in               

3 Poulin, Russell and Cheryl Dowd. “State Authorization Federal Regulation (Almost)           
Delayed...What’s Next?” WCET Frontiers. 29 May 2018. 
https://wcetfrontiers.org/2018/05/29/state-authorization-federal-regulation-almost-delayed-wha
ts-next/. 
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March seeking guidance and clarification. Given that the Department had sufficient notice,            
time to review the rule, and the ability to take any necessary actions well before now, we                 
find the delay of this rule to be irresponsible and a problem of the Department’s own                
design. 
 

The Department Offered Insufficient Time for Comment 
As previously stated, the Department had sufficient notice and time with which to act on the                
issues which serve as the basis of this delay. The Department published this notice before a                
holiday weekend (Memorial Day) and only provided a fifteen-day comment period. Such a             
short comment period is insufficient to address all of the problems we see inherent in the                
notice.  
 
The public should not be shortchanged in its ability to comment because the Department              
procrastinated in bringing an unnecessary delay. Nor should the public be negatively            
impacted because a longer comment period may require the Department to work a little              
harder to review public comments prior to July 1, 2018. As stated previously, this situation               
is of the Department’s own design and choosing, and the public should not suffer because of                
that. In addition, we note the logical inconsistency in the Department’s arguing that it needs               
to delay the rule to obtain input from the higher education community on the              
administrative issues in the notice—while limiting the community’s opportunity to provide           
input on whether a delay is even necessary to just fifteen days. 

 
Had the Department provided more time to the public to comment, we believe there are a                
number of additional analyses and comments that might have been possible and useful to              
the Department in proceeding with the scheduled implementation of the 2016 final rule.             
For instance, more time might have allowed: 
 

● More state authorizers and state attorneys general to review the delay and weigh in              
on how it will affect students in their states; 

● Stakeholders to assess the consumer complaint systems across all states to describe            
whether and how they meet the stated requirements of the rule; 

● Members of the public to develop and make recommendations about the appropriate            
format, method of delivery, and content of the required disclosures under the rule,             
including developing a recommended template and common language for those          
disclosures; 

● Stakeholders to evaluate the enrollment of online students in out-of-state programs; 
● Stakeholders to study reports by organizations like the Institute for Justice on            

licensure requirements by occupation and state, in an effort to explain the            
implications of a delay for those students; 

● Stakeholders to evaluate the frequency of occurrence of adverse actions by states            
and/or accrediting agencies to understand the potential implications of         
disclosing—or more importantly, not disclosing—those actions to students; 
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● Stakeholders to provide a comparative analysis of the residency requirements in           
each state; 

● Institutions to describe the costs of compliance already sunk in preparing for the             
rule, to inform the Regulatory Impact Analysis of this notice and to note the harm               
done by delaying the rule only after those costs have been spent; and 

● Students to describe past experiences with institutions that did not provide them            
with the kind of information this rule requires to be disclosed, to explain to the               
Department that future cohorts of students cannot wait to receive that information. 

 

The Delay Is Overly Broad 
The delay of this rule is unsubstantiated and unnecessary. The Department could offer             
interim solutions to the three potential challenges identified in the cited letters by             
communicating with the states in which it believes the implementation of this problem will              
be a factor, and providing them with technical assistance. We are not aware of any effort by                 
the Department to do so.  
 
But even if the Department does proceed with a delay, the delay as currently constructed is                
overly broad and unwarranted. As the delay only deals with three issues (discussed above),              
the Department should only have proposed to delay those three parts of the rule. Moreover,               
as the Department has not made a case for any problems with the implementation of the                
foreign locations aspect of the rule, that portion of the rule should still take effect on July 1,                  
2018.  

 

Negative Consequences of the Delay 
 
The Department’s notice also acknowledges the negative consequences of delaying the           
disclosure of key items to students of distance-education institutions. The delay of these             
disclosures will have some of the most severe and immediate consequences for students.             
Under the distance education state authorization rule, institutions must disclose to their            
students when adverse actions have been taken against the program; any applicable refund             
policies required under state law; and whether the program meets licensure requirements            
where the students reside. With nearly 1.2 million students enrolled in distance-education            
programs out-of-state, the Department’s delay is a clear indication that it is putting the needs               
of institutions, and the powerful lobbyists that represent them, ahead of those of students.  
 
The Iowa Attorney General settled a lawsuit in 2015 with an institution that offered an               
online teacher preparation program that students believed would lead to their being            
certified as a public school teacher. According to the Attorney General’s office, graduation             
from that program is not sufficient to obtain initial teacher licensure in any state, in large                
part because its programs do not offer student teaching experience. 5 Such circumstances            
are devastating for students, expensive for taxpayers, and have negative implications for            
the labor market; unlicensed workers earn 28 percent less, on average, than licensed             
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workers, and more than one in four American workers across 1,100 occupations require a              
license to do their jobs. These statistics may sound familiar, given that representatives of a               
for-profit institution and a community college jointly submitted a proposal—popular          
among other negotiators—to close these loopholes during the gainful employment          
negotiations held earlier this year. Their proposal is addressed in part by the state              4

authorization rule set to take effect in only a few weeks, so it is difficult to imagine why the                   
Department believes that portion of the rule should not take effect as planned. 
 
Finally, the Department suggests that the largest institutions, providing instruction to           
students from across the country, have likely already met the requirements of the rule; so               
those institutions’ students will benefit from the rule even when it is not in effect. However,                
meeting the authorization requirements of the states does not, itself, solve the problem.             
Without this rule, institutions—big or small, and especially the most unscrupulous—are not            
going to voluntarily disclose information to students that might inform or change their             
enrollment decisions. Institutions of all sizes are unlikely to obtain authorization that falls             
outside of existing reciprocity agreements unless they are required to do so by states or the                
federal government. And reciprocity agreements like NC-SARA are unlikely to resolve           
critical discrepancies with the December 2016 rule—like clarifying that reciprocity          
agreements may not prohibit the enforcement of applicable state consumer protection laws            
—without a federal requirement to do so, harming students and creating legal and             
regulatory uncertainty that costs institutions and states alike.  
 
The Trump Administration seems to have made a habit of overstepping the boundaries of              
the federal role to prevent states from exerting their own sovereign authority. This rule              
requires that institutions and reciprocity agreements respect the laws and regulations of            
states; and its delay reopens the notions that institutions do not, in fact, need to comply                
with states’ responsibilities. 

 

Our Previous Correspondence to the Department 
 
Given that we submitted a letter to the Department earlier this year regarding the              
implementation of state authorization requirements for distance education programs and          
neither received a response nor saw it referred to in this notice for delay, we are                
reattaching that letter in full here as a part of our comment. 
 
 
 
 
 

4 Metune, Laura. Memorandum to Gainful Employment Negotiated Rulemaking Committee. “Issue           
8—Certification.” California Community Colleges Chancellor’s Office. 30 January 2018. 
https://www2.ed.gov/policy/highered/reg/hearulemaking/2017/gememoissue8metune.pdf. 
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March 26, 2018 
  
  
The Honorable Betsy DeVos 
Secretary 
U.S. Department of Education 
400 Maryland Ave, SW 
Washington, D.C. 20202 
  
Dear Secretary DeVos: 
  
We respectfully ask that you issue guidance clarifying aspects of the 2016 State Authorization of Distance                
Education and Foreign Locations final rule, namely to address the preferred format for consumer              
disclosures and residency determinations. These were the same issues identified by three representatives of              
the distance education community (WCET, NC-SARA, and DEAC) in a letter to the Acting Assistant               
Secretary of Postsecondary Education, Frank Brogan, earlier this month. 
  
As you know, state authorization is a vital part of the program integrity triad. At its heart, the state                   
authorization requirement recognizes and respects the sovereignty of States. It builds on the foundations of               
our democratic structure in ensuring a partnership between States and the Federal Government in the               
oversight of higher education. 
  
The United States Department of Education strengthened this partnership through its state authorization             
regulations. Essentially, these regulations stated that the Department of Education would not provide             
taxpayer funding to an institution of higher education that was not approved by a State and ensured that a                   
State would have a way to act on the complaints of its denizens. Given the expanding role of technology in                    
higher education, the Department further clarified the state authorization requirements for institutions            
seeking to offer programs through distance education. That regulation simply said that an institution              
offering programs through distance education would only have to obtain state authorization where any              
State required it. The Department also provided for reciprocity agreements, in which nearly all States               
participate, and required institutions to provide basic information to States, students, and their families in               
certain situations.  
  
The final rule was published in the Federal Register nearly fifteen months ago. For more than a year, the                   
distance education community has spent valuable time and resources preparing for compliance with this              
important rule. Awards have even been given to model programs and institutions.1 With less than five                
months until the rule takes effect on July 1, 2018, the Department should do all it can to ensure that those                     
efforts were not in vain, that State sovereignty and students still matter. Departmental guidance clarifying               
the agency’s expectations for institutions on small areas of confusion identified in the letter will help                
accomplish that goal. 
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As noted above, the letter to Acting Assistant Secretary Brogan only sought clarification on two               
administrative issues, which should in no way impede the implementation of this rule. For instance,               
concerning the residency issue, the Preamble to the final rule states that “an institution may rely on a                  
student’s self- determination of the State in which he or she resides unless the institution has information                 
to the contrary.” The Department can use this and other language to provide further guidance to                
institutions seeking to comply with the rule. Additionally, concerning consumer disclosures, the            
Department should provide guidance to the community that the disclosures should, at a minimum, be               
prominently posted on program websites in a manner that ensures visibility to both enrolled students and                
potential students. This guidance will provide flexibility for the community as it presents vital information               
to students. On the subject of providing such information to students, one of the authors of the recent letter                   
to the Department has stated that it is “the right thing to do.”2 We agree. 
  
Departmental guidance will pave the way for successful implementation of this rule and send a clear                
message that the Department will not stand in the way of States, nor will it impede efforts to bolster and                    
strengthen consumer protections for students. It is the right thing to do. 
  
Sincerely, 
  
Amy Laitinen 
Director, Higher Education Initiative, New America 
  
Yan Cao 
Fellow, The Century Foundation 
  
National Consumer Law Center (on behalf of its low-income clients) 
  
Service Employees International Union (SEIU) 
  
  
  
CC: Mr. Frank Brogan 
       Mr. James Manning 
  
  
 
 
 
 
 
 

 
1 https://wcet.wiche.edu/SANsational%202017 
2 https://wcetfrontiers.org/2017/12/04/house-hea/ 
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