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SUPPORT OF EXHIBITS FILED BY APOLLO
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In re APOLLO GROUP, INC.
SECURITIES LITIGATION

This Document relates to:

ALL ACTIONS.

Datc:
Courtroom:
Judge:
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DECLARATION OF NANCY G. KROP

IN SUPPORT OF DOCUMENTS REMAINING UNDER SEAL

I, Nancy G. Krop, hereby declare the following to be true, to be of my own personal

knowledge, and to be facts about which I am willing and competent to testily if called upon to

do so.

I. Co-counsel Daniel Robert Bartley and I represent non-party witnesses Julie

Albertson and Mary Hendow in these proceedings and also in Ms. Albertson's and Ms.

Hendow's False Claims Act qui lam whistleblower case titled United States ex rei. Hendow v.

University of Phoenix, _ F. 3d _ (9th Cir., September 5, 2006) (FRCP 12(b)(6) dismissal

by ED Cal reversed and case remanded). In such qui lam case, a request for rehearing is

pending, which request we anticipate thc Ninth Circuits imminently will deny. Wc both are

duly admittcd to practice before this Court.

2. I file this declaration in responsc to thc Court's order dated October 6, 2006,

requesting any party wanting Exhibits T, X, Y and Z to the Diulio Declaration (counsel for

Apollo Group) to remain under seal in the records of this Court to file a declaration no later

than October 12, 2006, showing cause for those exhibits to remain under seal.

The Disclosure Statement and Exhibits: Exhibit T

3. Exhibit T to the Declaration of Kristopher P. Diulio in Support of Defendant Apollo

Group lne's Opposition to Julie Albertson's and Mary Hendow's Motion to Quash Subpoenas

("Diulio Declaration") is a confidential privileged Disclosure Statement and exhibits that non­

party witnesses Ms. Albertson and Ms. Hendow (hereinafter Relators) provided to the United

States Department of Justice as required by the False Claims Act ("FCA"), 31 U.S.C. §3730(b).

Request is hereby made that this Court maintain Exhibit T under seal.

4. As set forth below, non-parties provided Exhibit T in complete confidentiality to the

United States Government. Upon learning that Apollo Group has Exhibit T in its possession,

the United States Government promptly demanded that Apollo Group return the original and all

copies of the Disclosure Statement and Exhibits to the United States Government on the
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1 II grounds that such was inadvertently released to Apollo Group. The return of the documents to

2 II the Government, whether voluntarily by Apollo Group or through a court order, will be

3 II mcaningless if the documents are accessible to the public in this Court's files.

4 II 5. We providcd thc Disclosure Statement and Exhibits to the Government as a

5 II necessary stcp to Relators initiating the qui tam FCA lawsuit against defendant University of

6 II Phoenix. The False Claims Act ("FCA"), 31 U.S.C. §3729 et seq, authorizes a pcrson (the

7 II "relator") to file a fraud civil action alleging a violation of Section 3729 on behalf of the person

8 II and the Government. See 31 U.S.C. § 3730(b)(l). The FCA, however, requires that the person

9 II serve on the Government a "written disclosure of substantially all material evidence and

10 II information the person possesses," along with a copy ofthe complaint. 31 U.S.C. §3730(b)(2).

11 II The purpose of the written disclosure requirement is to provide the United States with enough

12 II information on the alleged fraud to determine whether it wishes to intervene in the filed lawsuit

13 II or allow the relator to prosecute the matter alone. 31 U.S.c. § 3730 (b).

14 II 6. The subject Disclosure Statement, prepared in anticipation of the FCA litigation,

15 II reflects the opinion work product of co-counsel Daniel Robert Bartley and me. The Disclosure

16 II Wtatement and Exhibits arc the product of numerous meetings Mr. Bartley and I had with Julie

17 \I Albertson and Mary Hendow ("ReJators"). From those meetings, we Rclators' counsel selected

18 II the facts, documents, and witncsses wc dcem material to proving University of Phoenix's

19 violations of the FCA.

20 7. Such Disclosure Statement, with its Exhibits, is a protected document containing

21 II attorney work product and communications protccted by the common interest privilege, the

22 II work product privilege, and the attorney-client privilege. The Disclosurc Statcmcnt, with its

23 II Exhibits, sets forth our litigation strategy, reflects our attorney thought processes, reveals our

24 II interpretation of applicable law (especially thc incentive compensation ban contained in Title

25 II IV of The Higher Education Act), lays out our thcories on liability and damages, our analysis

26 II and conclusions regarding our clicnts' status as original sources under the False Claims Act, and

27 II otherwise presents a huge amount of our clients' casc, much as if defense counsel had been

28 II permittcd to rummage through our clients' case file that we kcep in our law oflices.
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8. Thc Disclosure Statcment also reveals the idcntities, locations, contact

2 information (addresses and telephone numbers) and anticipated testimony of key witncsses

3 against University of Phoenix. Counsel for the Department of Education assurcd mc that

4 witness infonnation, including the idcntities and locations of participating witnesscs would

5 rcmain confidcntiaL I forwardcd to potential witnesses this assurancc that their privacy rights

6 would be protectcd.

7 9. Relators and counsel did not waive the opinion work product privilcge by

8 sharing the Disclosurc Statemcnt and exhibits with the fedcral government. The Disclosure

9 Statement and Exhibits remaincd privileged under the common interest privilege. Compelling

10 disclosure bccause the document was sharcd with thc government would

II "virtually preclude the Government from engaging in meaningful,

12 communication with such co-litigants. No litigant will turn over information to

13 the Government if by so doing the information bccame subject to disclosure

14 pursuant to thc Freedom of Information Act, to the public, which of course

15 includcs the opposing partics in the pending litigation."

16 Miller, Anderson, Nash, Yerke & wiener v. United States Department of Energy, 499 F.Supp.

17 767, 771 (D.C. Or. 1980).

18 10. As such, district court precedent within the Ninth Circuit concludes that the

19 disclosure statement and exhibits "are protccted opinion work product." See, United States ex

20 rei Bagley v. TRW Inc., 212 F.R.D. 554, 566 (C.D.CaI2003)(disclosurc statement is protect cd

2] opinion work product not subject to discovery by the defendant; discovery of the disclosure

22 exhibits not at issue in that case becausc they were already produced to dcfendant); see also

23 authorities citcd in Non-party Witnesses Julie Albertson's and Mary I-Iendow's Supporting

24 Memorandum or Points and Authorities re Motion to Quash Apollo Group, Inc. Deposition

25 Subpoenas Duces Tecum Directed to Them, And, in the Alternative, a Motion for Protcctive

26 Order Regarding Same; Supporting Dcclaration of Daniel Robert Bartley filed with this Court.

27 II. Apollo Group's reliancc on out-or-circuit cases for the proposition that the

28 Disclosure Statement and exhibits is subject to discovery by a defendant is disingenuous.
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California federal precedent expressly rejects the holdings of those out-of-circuit cases cited by

2 Apollo Group .. See Bagley, 2]2 F.R.D. at 559-566.

3 ]2. Irrcparable harm to the case is caused by the public release of the Disclosure

4 Statement. One cannot un-ring this bell once opposing counsel for defendant has seen Relators'

5 counsel confidcntial opinion work product on how to prosecute the defendant. As such, wc

6 Relators' counsel are presently considering the filing of a motion to disqualify the law firm of

7 Gibson, Dunn & Crutcher from representing defendant University of Phoenix in the qui lam

8 litigation. Exhibit T needs to remain under seal so that subsequent counsel for University of

9 Phocnix may not access the Disclosure Statement and Exhibits in this court record.

] 0 13. The United States Government consistently asserts to mc, Apollo Group

] ] counsel, and this Court that the Disclosure Statcment and exhibits arc privilcged and

12 confidential, both before and after learning that Apollo Group posscssed the Disclosure

13 Statement and exhibits.

]4 ]4. September 1,2006, the United States Department of Justice filed a

] 5 memorandum with this Court contending that the Disclosure Statement and exhibits arc

16 confidential, privileged materials, such that this Court should quash Apollo Group's subpoena

] 7 requesting those materials from the non-party witnesses Albertson and Hendow. Please see the

] 8 United States Memorandum in Support of Motion to Quash Defendants Subpoenas to

] 9 A]bertson and Hendow tiled September], 2006.

20 IS. The evening of Tuesday, September] 9,2006, I informed the Government

21 (Department of Justice, Department of Education) that Apollo Group, Inc. earlier that day made

22 the Disclosure Statement and its Exhibits an exhibit to the deposition of Julie Albertson. I

23 informed the Government that Apollo Group, Inc. claimed it received the materials through a

24 ForA request.

25 ] 6. The United States Government immediately communicated to me that the

26 release of the Disclosure Statement and exhibits to Apollo Group must have been inadvertent.

27 17. September 20,2006, at the deposition of Mary Hendow,] infornled counscl for

28 Apollo Group that the government believed the release was inadvertent and still viewed the
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1 Disclosure Statement and exhibits as confidential, privileged material.

2 18. By lettcr dated September 29,2006, the United States Department of Education

3 confirmcd to Apollo Group, Inc. that the Disclosure Statcment and Exhibits arc confidcntial,

4 privileged materials. In the letter, the Department demands that Apollo Group return all

5 II electronic and hard document originals and copies of the confidential Disclosure Statement and

6 II exhibits back to the federal government. The Department states, "This is a very serious matter.

7 II Apollo and its counsel possess documents that they know the Department has identified as

8 II privileged." Attachcd hereto as Exhibit A is a true and accurate copy of this September 29,

9 2006, letter.

10 19. Givcn the Governmcnt's demand to Apollo Group, Inc. for the return of the

II inadvertently rclcased documents, request is made that the documents remain under seal.

12 Othcrwise, a court could direct Apollo Group to return the documents and yet the documents

13 would remain accessible to the public in this Court's files.

14 20. Any contention by counsel for Apollo Group that the United States' release of

15 the Disclosure Statement and its Exhibits to Apollo Group in response to Apollo Group FOTA

16 requests is anything other than inadvertent directly contradicts the consistent, repeated positions

17 II of the federal government that these materials are highly confidential and illegitimately in the

18 possession of Apollo Group.

19 Albertson Denosition: Exhibit X

20 21. Exhibit X to thc Diulio Declaration is the deposition of Julie Albertson. During

21 the deposition, I repeatedly instructed Ms. Albertson not to testifY regarding any confidential or

22 privileged information, including the Disclosure Statement and exhibits. Ms. Albertson and

23 Ms. Hendow accordingly do not need this transcript to remain undcr seal.

24 Communications Among Counsel for Relators and the United States

25 Department of Education: Exhibits Y and Z

26 22. Exhibits Y and Z to the Diulio Declaration are confidential communications

27 among Dan Bartley, myself, and counsel for thc United States Department of Education. Those

28 communications occurred while the Department of Education and counsel for Relators pursued
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the common issue of whether the University of Phoenix was violating the Higher Education Act

2 incentive compensation ban. Dan Bartley and I viewed the communications as privileged work

3 product communications. One communication concerns a confidential document index;

4 another communication concerns a confidential meeting among counsel.

5 23. We request the Court to keep the communications under seal. Cooperation

6 among qui lam relators, counsel and the United States Government will be greatly curtailed if'

7 II the Court rules that communications among relators and the government may be open to public

8 inspection.

9 Jurisdiction

10 24. Via e-mail dated October 10, 2006, counsel for Apollo Group, Inc. contend this

II II Court does not have jurisdiction to decide whether documents in this Court's tiles may be

12 sealed. Please see Exhibit C to these non-parties' administrative motion to seal Exhibit U to

13 the Diulio Declaration, filed herewith.

14 25. An interesting argument, coming from the party that first invoked this Court's

15 jurisdiction to seal the documents. Apollo Group, Inc. first rcquested that the Court file these

16 Albertson deposition exhibits under scal in an administrative motion filed September 20,2006.

17 II At that time, Apollo Group did not contend that the Court lacked jurisdiction to determine

18 II whether it was appropriate to place the documents under seal. ] am unaware of' any authority

] 9 II for the proposition that a court originally has jurisdiction to place documents under seal, but not

20 to continue the seal.

21 26. According to the Local Rules for the Northern District of California, this Court

22 has jurisdiction to deternline whether documents in its files should remain under seal. The

23 II Local Rules for the Northern District of California expressly provide this Court with the

24 procedures tor keeping documents in this Court's own tiles under seal. ND Cal. Civil Rules 7-

25 II and 79-5. Apollo Group expressly followed those rules in requesting this Court to accept

26 and place the deposition exhibits attached to the Diulio declaration now at issue under seal.

27 27. At the September 22,2006, hearing on non-parties' motion to quash the

28 II deposition subpoenas duces tecum Apollo Group served on the non-party witnesses, counsel for
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Apollo Group, Inc. represented to this Court that it had jurisdiction over the deposition exhibits

2 (T, X, and Y) that the United States and Relators contend were inadvertently released to Apollo

3 Group.

4 28. At that same hearing, United States counsel and I also represented to the Court

5 that this Court hasjurisdiction over the inadvertent release of the privileged documents that

6 Apollo Group, Inc. identified and made exhibits to the non-party witnesses San Francisco,

7 II California, depositions occurring within this Court's jurisdiction.

8 29. Apollo Group, Inc. to date never disputed that controvcrsies regarding depositions

9 of non-parties are decided in the Court issuing the subpoena (where the deposition is being

10 taken), unless the nonparty consents to determination elsewhere. Fed.R.Civ. Proc. Rule

11 37(a)(I); CAL PRAC GUIDE: FED CIY PROC BEFORE TRIAL 6 11.2289 (Rutter Group,

12 2006)( citations omitted).

13

14 II EXECUTED under penalty of perjury under the laws of the State of California and the

15 II United States, this 11 th day of Octo her, 2006, at San Mateo County, California.
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PROOF OF SERVICE

2 II I declare I am employed in the county of Marin, State of California, by Daniel
Robert Bartley Law Offices, P.O. Box 686, Novato, CA, 94948-0686. I am over the age of 18

3 and not a party to this action.

4 On today's date, I caused to be served, via e-mail, true and accurate copies of
"DECLARATION OF NANCY G. KROP IN SUPPORT OF EXHII3ITS FILED BY APOLLO

5 II GROUP REMAINING UNDER SEAL" upon the parties' counsel as follows:

I declare under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct and that this declaration was executed on this 12th day of October,
2006, at Novato, Marin County, California.
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Stephen R. Basser, Esq.
Samuel M. Ward, Esq.
402 West Broadway, Suite 850
San Diego, CA 94101
Telephone 619 230-0800
Fax 619 230-1874
E-mail sbasser@barrack.com
and sward@barrack .com

Sara Winslow, Ass!. U.S. Attorney
United States District Attorney's Office
450 Golden Gate Avenue
Post Omce Box 36055
San Francisco, CA 94102-3661
Telephone 415 436 6925
Fax 415 436 6748
E-mail Sara.winslow2@usdoj.gov

GIBSON, DUNN & CRUTCHER
Kristopher P. Diulio, Esq.
Gibson, Dunn & Crutcher LLP
4 Park Plaza, Suite 1400
Irvine, CA 92614
Telephone 949 451 3907
Fax 949 475 4630
E-mail KDiulio@gibsondunn.com
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UNITED STATES DEPARTJ4ENT OF EDUCATION

Scpteoiber 29, 2006

Via Facsimile -1949) 475-4627

Joseph P. Busch. m. Esq.
Gibson, Dwm and Crotch« UP
Jamboree Center
••.parle P1aza

1rYin Califurnia 92614-8557" eo .

R.e: FOIARequestNo.QS..00093-F,
In Ie: ADoIlo Securities Gmop.. t"" Securities Litintioa
__ Re1atc41\A'~

Dear Mr.Busch:
. "

'I'hc DcpadmCl11's Office of the Gcm:ra1 CouD31I1 haB rcfeucd to me toT appropriate "
admiDistndive IlCltiOllyour September 27, 2006 lCUcr to Assistant Unhcd Sta1es Attcfney Sam
Winslow. ' ..

Your Id1er to Ma. Winslow reveals that Ihc ApoUo Group, J:nc. and ita co_I (coUec:tively,
"Apollo'') JIO$II"'II ODe or ~ documents idel1tUiod as privileged by the U.S. Department of.
Bdrealion II1d that Apollo receiwd 1boIc priviloged ~ in eIJ"OfpuDuant to tho above-

"referenced FOJA~. &.Imp!ea oftlle"documents identified as privileaed and of concern to
111include yoUr refetcw:o to tiIo.Apocy's-wi1lws iDIervi_ notes and a Marcb 7, 2003 ~
diac.1~ •••••••••••••• nis Ietr.cr ~ a d•••••omd .fOrApollo to Rtum to die I>epartment aU
odginlls.m any dI1an copifs oftbe CDs ulused with the ~lwmt's ApriJ 8, 2005, May 3;

_200S. •••• Aaguat 31, 2006 limen to Dou8Ju R. Cox, KrisIopherP. DiuJiDaJId l8ICCS M. Tolfer
of yom &III, u well •• lID.primed had copies 0(_""-" c:gnDinM 0I11bose CDI. Tho
Departinemt ia Ie , aRtum oltbo documeafa andCDs rod I ••':11'" theextelltofmy
~'I"ln~ ofpiYilepd dc:r•..•...••....t.. The Dep-tb......A a1Io IIIIb•• ApoUo cer1ifY 11I81ApolJo
has _..ad for aad re1smed to II» DcipmmCD1-=hof tile foregoiqmaterials.

This is a Vel)' lCriDus ma1te£. ApoDo and its eouuel po8llcsa ~!s !hat tlwy koow the
Dapattmmt has identified 8SpriWcpd. IIIStIbat YD'Icon1ac1 lol1nna DI:iloy of tile Office of !bra
GeneralComIIe! at (202}401-tiOOObyDO laterthm Octob=r 4, 2005 to1m!kelll'Irolltoamlt9 fur
the retum of the a1Jovc.dasc:nDcd ICCOsds.

400 IlAlrllAmAVIL. s, ••., w-.D.C. iID2O!l-4SCO---
o..r.w.sr.a••••••••••••• _m-. .' ••••••.P"D'*II-- .. .dr~ ••~J'~-.lMIiIn.



Letter to Mr.Busch
Page 2

The Department looks forward to yOur COOPeration in this matter.

Michen C1Dt.
Asai&1aJtt Sl!Xa'Ctuy fer MsagemCllt
. au.dQiefFOIA om!:=-

cc: DousIasR. Cox, Esq.
Gibson. Dwm ad CmtcbeI'LLP
1050 C".nnn~wtA.v-. N.W.
WashingtDa. DC 20036-.5306
Vi. Fusimile - (202) 530.9539

Kristopher P. Diulio. Esq.
Gibaoo. DtIIIIllIDtI. Crutcher LI..P
Jsmboreo Ceatcr ..
4 Pw Plaza
JrviDe, CA. 92614-8557
Via Facsimile - (949) 475-4627

..
Jazed M. T~ffin-;Esg:
Gslxloo. DuIIo md-clUtCher LLP
Jamboree Center
4 Pazk Plaza
Imoe, CA 92614-8557
Via.Facsimi1e- (949} 47S-4627 -

Sara Winslow. Esq.
AWstlnt UDited StItc& ·AttDmey
Nodb •••11District ofCalifomia
to" Floor. Fedcra1 BuiJdiDB
450 Go1den Gate Avenue
San FnmcisGo. Calitomi. 94102
ViaFac&imi1e-(41S) 436-6748

'Robert S. BitDl. Esq.
Deputy Geacra1 Counsel
U.S. DcpIl%tD1oDt of Education
4OO~Aveaue, S.W.
WasbiPgton. D.C. 20202


