A (205 BTL-O10T
ek deanblskeyedeantinkeycom

Jamuary 30, 2004

Lincoln, NE 68508

Res Recmest for Opinion
This Ietter is in response fo the:equestniade {hiro “:“(b)( ol ‘or an opinion

] relating fo the trinsfer of certain Fedezal Family Bducation Loan Program (FFEL) loans
1o a trust estate secming the jssunce by Nelnet Bducation Loan Funding, Inc. CNelfyof

$1,010,000,000 of its Sexies 2004-1 Notes {the “Series 2004-1 Notes”). Specifically, you
have asked us to opint on whether FFEL loans which were oniginated or

ﬁwmmﬂsofsmhm—cxemptbonﬂsasca!mlmdpmmm section 438(BYEZXB)E)
and (i) of the Hipher Education Act of 1965, as amended (fhe “Higher Bdncation Act?

This letier refects our review of the Higher Education Act, applicable regulations,
amespondpnﬁwi&tihebeymbnm&m&ommﬁmm&onmmmﬂhginfml
ﬁscmimmmcnemnedsmmﬁ'w,whﬂemmadﬁﬁngyw
fhat Joans held nnder tax-exempt bond estates created prior p October 1, 1993 are
eligible for special allowapce appliceble to Joans made or with the proceeds of

hﬁmam%mﬁmﬁth@n&gmﬁ%%wemmﬁmeﬂmmﬁﬁ
the view of some, In the best interests of the Department.




Inmndeﬁngmisophinmwehzvemtmademyindepmﬂmﬁwesﬁgaﬁmofmcfam
refwﬁwbﬂow,bmmmﬁedmmyonwﬁﬁwaﬁmmbywmmm
Nelnet, Inc. ("Nelnet™, confirming that the facts and sssopnptions below are trae. We
wnderstand such facts fo be as follows:

1. Nelfwasa private, non-profit qoelified scholarship funding corporation as
described in section 150(d)(2) of the Internal Revenue Code of 1986, 2s amended (fhe
*Cpde™) that issued certain tax-cxempt bonds. Nelf was converted to a for-profit
corporation on Apxil 1, 1998, pursuant to the provisions of section 15MH{d)(3) of the Code.

2. Hclfisisszﬁngﬁm%ﬁzo%lﬂqmspnsuanttoanmntmeufﬁust

duted as of Jazmary 1, 2004, and a related supplemental indenture {collectively, the
“Indenture”). .

3 "The Series 2004-1 Notes are not tax-exempt bonds.

4, Aﬂofﬂxaldenﬁﬁedlmns(asdeﬁwdbdow)wmhmbmoﬁginmd-

by,soldormtansmdbﬂwimommmgmb&I, 1993 tax-
) nmmmwﬁmwmmmwmbmomm

mﬁmooﬂﬁmm%bmsmhgw&m-mmm&ﬁgaﬁmpﬁwm
shetr tramsfer into the frost estate securing the Sexes 2004-1 Notes. “Identified Loans”
means doans identified by Nelnet to () in the case of FFEL Yoans transferred on the date
ofﬂ:ehﬁﬁﬂissnmofﬁ;esdwm-lmta)&e&s&m?mmmm
Deutsche Bank Securities Inc,, 28 tves of the initial purchasers of the Sexies
EMINom,ané(b)ﬂ:e:aﬁngagaﬁwmﬁngtheSeﬁ%MINum, and (i) in the
cmofFFELhmsmns&nedduﬂngﬂwadvingPeﬁod(asdeﬁnedinﬂwmmL
ﬁmseloansspeciﬁedhﬂzeremdimrms&:mm&zcachcase, as being
eﬁgﬁh&rﬁbwmmmmm&ﬁmﬁwﬁﬂ)ﬁ)
and () of fhe Figher Education Act. -

5. The Trost Estate {as defined in the Indenfure) securing the Sexies 2004-1
mwmmwwwmmwmmmﬁm-
Series 2004-1 Notes and, during the Revolving Period, with certain collections on FFEL
loams securing the Series 2004-1 Notes.

6.  Noneofhe pra-October 1, 1993 tax-exempt trust estates to which the
Identified Loans were criginated, sold or otherwise transferred have been retired or
defeased in full.

ABofﬁmIdmﬁﬁedI.ommmdeorins:n'edmmaﬁerOcmbm
1980,

.... e -



8. Neﬁﬁaﬁﬁmwﬁm&sﬁmﬁedbmmmaﬁg&naﬁd,m&dor
otherwise transferred to & pre-October 1, 1993 Nelf tax-exempt trost estate, acting
mrmlghitseﬁgiblelcndetmmhasreminedmmesthﬂnlﬂmﬁﬁedm

9,  Nelfintends for the Identified Loans to be eligible for the special

allowence payments calcolated pursuant (o Section 433(b)2XBXH) and (i) of the Highes
Education Act.

Opins

Based on the assampfions of fact specified abovs, it is our opinion that Identified Loans
10 be refinanced and transferred into the trust estate sectring the Series 2004-1 Notes
would ba made efigible for the special allowance payments caloulafed pursvant to Section
438(bX2YBYG) and () of the Higher Education Act both while owned and pledged onder
amOdobele%th-cxmxptbmdmmdaﬂﬂmsfermtofsmhesmmthe
trost estate seciing the Series 2004-1 Notes provided that (i) Nelf issned the related tax-
- exempt bond obligations, (i) Nelf, acting throuph its efigible lender frustes, retains legal
_ inferest in the Identified Loans, and (355) the related tax-exempt obligations involved have

* not been refired or defeased in full,

Piscnssion

Section 438(bX2)(B)E) and (i) of the Higher Education Act(20 US.C. 1087-
1EXDBHG) and () read as follows:

@mmmofﬁzspadﬂauomfahoﬁmcfhmwﬁchm
madeorpnrdmedwiﬁ:masobtaincdbymehﬂdﬁﬁam&eissmeof
obﬁgaﬁons,ﬂxeinwmeﬁomwhichiswmptﬁomtaxaﬁmmduﬂﬁntemal
Revenue Code of 1954 shail be ons-half the quarterly mte of the special
allowance cstablished under subparagraph (A), except that, in determining the mte
fo:thspmpmof&isiﬁvisicn,subpamgmph(.&)fﬁ)s}nﬁbeappﬁedby
subﬁmhg‘35peweni‘fm”3.lﬂpmwm'.8mhms}mﬁdmapplymheﬁm
of Joans which were made or purchased with finds obtained by the bolder from
collections or default resmbursements on, of interests or other income pertaining
to,eﬁgihhhansmadcormhmdwithfmdsdem‘bedinthep:wﬁing
sentence of this mxbpaj:agmphcrﬂomimom:ontkeinvcstmentofsmhﬁmds,
mssnbpamg:aphshannotapp!ytolomwhichmmadcorinsmedpdo:m
Ociober 1, 1980,

(ﬁ)?heqwtaﬂyrﬁeofﬁespﬁaﬂumwsﬁm&viﬁonﬁ)ofﬂﬁs
mmﬁmﬂmbem&m9ﬁwmm§@pﬁmﬁemm
on such loans, divided by 4.7

Theregn}aﬁonsi:np!cmenﬁngﬁestahnnrymvision are found at 34 C.FR. 632,302 (the
*Regulation”). Under 682.302, special allowance is paid on 2n FFEL loan by the
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Dmhnemmﬁ:erebmtuﬂzelmderfaﬂsbelowalweiwnsidew&to reflecta
et retnem to the holder of the Joan. Section 682.302(¢) provides that the special
aﬂuwmcerateismaﬁawdqnﬁmdybydmhﬁngﬁnbondeqrﬁva}mtavmgcm of
¢1-day Treasury bills metioned during the quarier, subiracting the appliceble interest rate
for the loan, andaddingmaﬁ&iﬁonalpawntageasspeciﬁedinﬂmregu}aﬁonbyﬁmtype
of FFEL loan favolved.- Sphsections 682.302(c) and (g) specify when the Departinent
vﬁﬂpaythehoide:ofaqmlifyingstﬁmbmfnuspeﬁalaﬁuwm{“fuﬂSAPﬂ and
wwhen the holder is to be paid rednced SAP, subject to specified minfmoms, A copy of 34
C.F.R. 682.302 is attached to this Jetter.

(ﬂofﬁckegﬂaﬁmptwid&sﬁxatthanepm&nmtwﬂlmaspwiﬂmowmatfuﬂ
Sﬂﬁrahmwﬁﬁmmdcmmwﬁhﬁepmofamm
obligation issaed prior to October 1, 1993 afier the Joen is pledged or otherwise
transferred in consideration of fonds dertved from sources other than pre-October 1, 1993
mx—memptobﬁgaﬁumifei&aﬁ:saﬂnﬁtymhngumhsakgalmeqﬁwbhinmﬁ
inﬂwloan,orthefax—exemptobﬁgaﬁonismﬁrcﬂ or defeased.

for holders soch as the Nelfto snbstmiaﬁymﬁmmmidcnminloansby
transferring them fo a pre-Ociober 1, 1093 fxx-exempt bond estate even if such loans are
snbmnmﬂytmsfemdomOfmebmﬂemte,poﬁdeﬂﬁmNe}ﬁ acting through ifs
eﬁgib!elendﬂm:etaimda]egaimeqnﬁable snferest in the Joan and provided that
ﬁz:invo!vedtax.exmobﬁgaﬁonhasmtbmre&edozdefeased.

Tt 3¢ this circnmstence that has, in our opinion, contribuied to contradictory guidance
mbﬂybdngpxoﬁdmw&mncpmmmﬂﬁsm The history of 34 CFR.
682302 mmm,mmemmtwmﬂnkﬁgﬂaﬁmasﬁﬁdwﬁhmﬁ
@peﬁaﬁngﬁnm%ﬁﬁyofﬁemmﬁmwmoﬁt Tn 1992, when the
Regﬂlaﬁonwaspmmn!gawd,ﬁomyieldwasnotappﬁmbleonloansm ofthe
gwaﬂingmmmm Atﬁntimc,halfSA?sigxﬁﬁcanﬂym&uwdthe
yield on Joans. mmmmﬁmmmvﬁemﬁmmmof
maﬁnglmmfnﬂSAPeﬁgibﬁﬂyﬁmghmﬁngnéngmwﬂhm@hbmds and
through other means.

hpmﬁekegnhﬁmappwsmhxvebeenwﬁﬁcnvﬁﬂzﬁninmﬁmofmaﬁngwch
transactions mote difficult. Bycmmiﬁngmemmsimofbmsﬁoﬂﬁomyieldihalf
SAP o foll SAP, the Department’s Massocimdwithmchloanswmsabstanﬁaﬁy
redoced.

ThaI}epmﬁnent’smﬁonalefo:ﬂmngulqﬁonms explained in Questions and Answers
inchoded as par of a “Dear Colleagoe™ letier issned in March, 1996 entitled, “Summary:
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Clarification end inferpretative guidance on certain provisions in the Federal Family
Tdueation Loan (FFEL) Program regulations published on December 18, 1992 The .
letter is designated 2s 96-L-186, 96-G-287. K is accessible on the Internet at:

veww, i ed. pov/dpcletiers/docD628 bodyofiexthim,

Question and Answer 30 of the “Dear Colleagne Letier™ reads as follows

%30, Section 682.302(c), which pertains to eligibility for special allowmnce for
lmsmdemacmﬁmdwiﬂzobﬁgaﬁomonmﬁchtheiniares!isexempt&om
taxation (tzt-exempt obligations), has been revised in the 1952 regulations. What
i3 the significance of the change?

“Section 682.302(c) was revised fo reflect a shifk in the Department’s policy
mgmﬁng!mmademacqu&edvﬁmﬁzsprmofm—wrmtobﬁgaﬁm
The repulations in effect prior to December 18, 1992 stated that 2 lender wus paid
specialaﬁowmma]ommadearaoquhedwithﬂmpmwedsofatax-exﬁnpt
obligation based on the rules applicable to Joans financed with taxable obligations
after the loen waz refinanced with the procesds of 2 taxable obligation and the

prior fax-exempt obligation was retired or defeased. ‘The regulations were silent - -

a5 to the method of caleulating the appHcsble special allowance rate foraloan
made or acguired with a tax-exempt obligation that was subsequently refinanced
with the procesds of a taxable obligation, but the prior tax-cxempt cbiigations
remuined outstanding, Ths Department’s prior gnidance stated that the corrent
funding source defined the applicable special allowance provisions—if a loan was
financed with fhe nroceeds of a tax-exeropt obligation, the tax-exempt special
aliowance mieapplied. T the loan was financed with the proceeds of'ataxabie
obligation, the taxable special allowance mules applied.

*Fn the December 18, 1992 reguiations, the Department changed this policy.
Under the regulations, if a loan made or acquired with the proceeds of a tax-
mobﬂgaﬁmknﬁmduﬁﬁztheproceedrqfambleobﬂgm the
bmmmmﬁwmﬂmmmmaﬂommmif&e :
authority retains legal interest in the foan. K, however, the original fag-exempt
obﬁgaﬁonhreﬁredordeﬁased,specialaﬂowmispaidbawdontbzrules
appﬁwbhmﬂnmfmdingmm(immblemiaxﬂempt).

“Thiz change Is effective a8 of the effective date of the 1992 regulations, Febmary
1, 1993,andappﬁ&=toaﬂ10mstansfmcﬁﬁmatax—axemptobﬁgaﬁmtoa
taxable cbligation on or after that date.

“Acﬁusmmtoﬁb?%bﬂﬁngsandmentbﬁﬁngs for any Joans covered by this
poﬁcyshonﬁhemdeusingﬂmappﬁcabkmx-memptspe&alaibwmoodm
for the periods that the holder retains legal interest in the Joan and the original tax-
exempt obligation has not been retired or defeased.” (Empbasis added).
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Discnssion istative Risk

To considering this transaction, the possibility of the Department of Congress changing
the treatment of Ioans held currently or in the past in pre-Ociober 1, 1993 bond estates
most be kept in mind. Revision of regulations, or a legislative change in the Higher
BdmaﬁonAcgwuldmﬂtmbmmfenedinmbonﬁMcremdpﬁorm October
1, 1993 and subsequently transferred ont being no longer subject to the special ellowance
 payments calcalated pursuant to Section 438(b)2)EX1) and () of the Higher Education
Act, Smhachangewou!d,humview,mnstﬁkdyenmﬂadztemimﬁonthaﬂomhdd
in a qualifying pre-October 1, 1993 tax-~exempt bond estate would cease to be subject to
the special allowance payments calcvlated pursvantto Section 438(bY2)(B)(E) and (i) of
tha!ﬁghﬁEdﬁczﬁonAﬂifﬂaeymm&mdomeﬁhﬂbmdmaﬁmaspaﬁﬁed
frture dats. We do not believe it lepally possible for the Department or Congress 1o
retroactively determing that loans formerly held inapre-October 1, 1993 mx-exenpt
bond estats that were not eligible for the special allowance payments calculated pursuant
1o Section 438(b)2YB)YD) and (D) of the Higher Fducation Act or that any special

. ﬂmmbedpﬁmmﬂmdataofmchalegiﬂﬁveormgﬂaimy change would have
to be refinded fo the Department.

Webeﬁwatbatifthtwmmpwdmmke&cmlcvampoﬁcies:eiaﬁngmpra—
October 1, 1993 tax-exempt bond estates without Rnmat regulatory action, the resulting
policies wonld be subject to legal challenge.

This firm has no ophﬁmmmswbabﬂﬁyefﬁmmpmmmmmtaﬁngmh
mmommmm:mhhaw&angehﬂm&mmdm
loans involved, but advise vou that legislative risk must be considered in evalvating this
transaction.

Asmtedabwqmmproﬁﬁngmwiﬁamopbﬁnnbasedmommﬁzw of the statuie,
mgu]zﬁons,mzdnppﬁcableh:tapretaﬁvebuﬁm& This opinion is also limited fo cur
seview of the applicable sections of the Higher Education Act of 1965, as smended, and
regulations issued purspmt to it. We express o opirion with regard to any other law or
issue.

mmmmybem&dmoﬂybyﬁehamdimaﬁﬁmby&uﬁt%seFm
BosbmmnemBmkSmxﬁﬁwhc,II.MngecuﬁﬁeSMMmgan '
Stanley & Co. ncorporated, end McKes Nelson LIP exclusively in connection with
$svuance of the Series 2004-1 Notes. Itmaynotbemﬁedupcnbyanyotherpmyorfor
any other purpose without ot express written consent.
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Papge 7
Pleage let us know if this memo meets your needs. We would be pleased 1o discass this
matter with you in additiondl detall.

Sincerely,

DEAN BLAKEY

_~"John E. Dean
Partner

ATTACHMENT
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