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Nos. 06-4630; 07-3180/3181/ 
3182/3183/3184/3185/3186/ 
3187/3191/3236 

----------------) 

DECLARATION OF TEUNG F. CHIN, PhD. 

I, Teung F. Chin, declare that the following statements are true and correct to the best of 

my knowledge, information and belief, and are based on my personal knowledge and 

information supplied to me by employees of the United States Department of Agriculture under 

my supervIsIon: 

1. I am the Acting Director, Agricultural Research Service, Office of Pest Management 

Policy, United States Department of Agriculture (USDA), Washington, D.C. I have held this 

position since January 2009. I have nineteen years' experience with pesticide regulatory policy 

in the food industry and in the federal government including the Environmental Protection 

Agency's (EPA's) Office of Pesticide Programs, USDA's Animal and Plant Health Inspection 

Service (APHIS), and currently in USDA's Office of Pest Management Policy. I have interacted 

extensively on pesticide regulatory issues with a broad spectrum of grower and farmer 

organizations, applicators, and mosquito control officials. I have also been involved with 
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numerous pest action programs undertaken by APHIS and by USDA's Forest Service and 

research programs undertaken by the Agricultural Research Service. 

2. I am writing to describe the harm that will be sustained by United States farmers and by 

USDA agencies if this Court's ruling in the above-captioned cases is put into effect without a 

stay to allow the EPA and states time to develop the appropriate NPDES general permits. The 

Court's decision will have profound implications for American farmers, potentially extending the 

application of the Clean Water Act to agricultural activities that EPA has never regulated before. 

The EPA's current NPDES individual permitting process n1ay not meet the demands of 

agricultural production. Not only could the failure to obtain a timely NPDES permit for 

pesticide application disrupt planting for the current crop year, it could hamper American 

farmers' emergency pest management effolis and their ability to respond quickly to new pest 

infestations or threats of infestations, thus increasing the risk of crop losses. 

3. Additionally, several USDA agencies engage in the aerial application of pesticides, and 

could be affected by the Court's decision. The Forest Service and APHIS occasionally respond 

to emerging threats and emergency situations, and the inability to get a timely NPDES permit 

prior to the time EPA and the states issue general permits for pesticide discharges could 

compromise the agencies' ability to respond with efficiency and flexibility to these emerging 

threats and emergency situations. The Agricultural Research Service may have to curtail its 

research programs, setting back years of research. The time associated with obtaining an 

NPDES individual permit could substantially curtail the agencies' use of pesticides. As I will 

describe below, for the Forest Service, this could result in diminished efforts to protect the 

National Forests from pest infestation and could potentially increase the risk and severity of 

wildfire. For APHIS, delays associated with obtaining NPDES individual permits could result in 
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established new pests or diseases which could have been eradicated with timely applications of 

pesticides. 

I. Harm to United States Agricultural Producers 

4. Pesticides include insecticides, herbicides, fungicides, piscicides, nen1aticides, miticides, 

fumigants, rodenticides, repellents, pheromones, insect growth regulators, plant growth 

regulators or anti-microbials. They are applied to prevent, destroy, repel, or mitigate the effects 

of target pests. They may be applied aerially, ground-applied, injected, chemigated, fun1igated, 

or hand-applied. Piscicides and aquatic herbicides are applied directly to water to control 

nuisance or exotic fishes and aquatic weeds. 

5. According to a census by USDA's National Agricultural Statistics Service, there were 

2,204,792 farms and ranches in the United States in 2007, covering 922 million acres. Harvested 

cropland totaled 310 million acres. The market value of agricultural products for these farms 

was over $305 billion dollars. Using data from the National Agricultural Statistics Service 

Census, CropLife America -- a trade association representing manufacturers of pesticides -

estimated that in 2002, pesticides were applied on 947,000 farms. A 2005 study by the CropLife 

Foundation concluded that 215 million acres are treated with herbicides; and a March 2009 study 

concluded that 45 million acres of U.S. croplands were treated with insecticides. 

6. Agricultural production requires flexibility to respond to changing and unpredictable 

conditions. The amounts and kinds of pesticides used by growers can vary from year to year as 

pest disease pressures change. Extreme weather, excessive rain, or drought, can force an 

agricultural producer to modify his crop plans and require adjustments to the type and amount of 

pesticides applied. In addition, changing market conditions and commodity prices also can cause 
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a grower to switch crops within a year's time, which can dramatically change the mix and 

frequency of pesticides used. 

7. The currently available NPDES permits are not likely to meet all of the demands of 

agriculture production. Using the aquatic noxious weed control NPDES permit in the State of 

Washington as an example, the permit itself is specific to only the pesticides listed on the permit, 

and prohibits the use of those pesticides to combat any new aquatic weed pests without a 

modification to the permit. For general agriculture, pest problems can develop quickly and 

require a prompt response. Failure to apply a pesticide soon after a pest is first detected could 

result in recurring and greater pest damage in subsequent years if a prolific insect were to 

become established in a crop or other plant hosts. Fungal spores such as soybean rust can move 

hundreds of miles in a few days' time via the wind or faster in the event of a hurricane. The 

current NPDES individual permitting and permit modification process would hamper a farmer's 

ability to respond to routine crop or pesticide changes, as well as to respond quickly to emerging 

threats or to emergency situations. Delays in receiving an NPDES individual permit could lead 

to crop losses. These crop losses may not be compensated if crop insurance requires the prompt 

use of pesticides to mitigate risk. 

8. If agricultural producers are required to apply for NPDES individual permits for pesticide 

use in the spring of2009, before EPA or states issue general permits, there is likely to be wide

spread confusion regarding the scope of the permitting obligations. EPA and state guidance is 

necessary to address a multitude of specific issues ranging from the appropriate applicant (the 

landowner, the land-renter, or the hired pesticide applicator) to the affected bodies of water on or 

near the farm or forest land. Numerous farmers have already made planting decisions and 

purchased pesticides in reliance on the final EPA rule that provided that pesticide applications to 
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or over, including near, waters of the United States in compliance with the Federal Insecticide, 

Fungicide, and Rodenticide Act did not require NPDES permits. Farmers will be fearful of 

citizen lawsuits permitted under the Clean Water Act. 

II. Harm to USDA Programs. 

9. Programs administered by USDA -- including land management activities with respect 

to invasive plant species, fuels reduction, and wildlife populations and habitat -- also will be 

subject to disruption and delay by the inlnlediate requirenlent to obtain NPDES permits. 

10. Just as agricultural producers must respond quickly to weather events, emerging threats, 

and emergency situations, USDA also must respond to events and pest outbreaks that are 

unpredictable in their location and severity and may encompass several states simultaneously. 

Insect outbreaks in particular can erupt or change direction rapidly, requiring flexible and timely 

responses from land managers to limit the resulting property damage, environmental damage, 

and economic losses. Many USDA projects are time-sensitive. 

A. Forest Service Programs: 

Gypsy Moth and other defoliating insects: The program to suppress, eradicate, or slow 

the spread of the European gypsy moth in eastern states is the largest aerial spray forest operation 

in the United States and often occurs over or near waters of the United States. The Asian gypsy 

moth has been eradicated, but trapping programs are in place to detect new introductions from 

overseas. These pests pose major threats to hardwood forest resources and ecosystems wherever 

conditions favor population increases, or when they are introduced into new locations. Delays of 

field operations caused by immediate implementation of the NPDES permit requirement could 

render these programs largely ineffective. 
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Invasive Plant Control: Invasive plants corrupt a region's ecological processes, 

displacing native plants, reducing wildlife habitat, disrupting nutrient cycling, consuming more 

water than native plants and changing water tables. In addition, their proliferation provides 

powerful fuel for wildfires, increasing the likelihood of and severity of future wildfires. This 

year the Forest Service plans to treat at least approximately 30,000 acres of invasive plants in 

Oregon and Washington, alone. If a major delay occurs in the ability to apply herbicides as 

planned, and on schedule, this year or in following years, these invasive species will continue to 

spread and increase in size. This could result in greater cost to taxpayers, and permanent loss of 

some habitats that cannot be effectively controlled after a delay. The Forest Service employs the 

aerial application of herbicides to control leafy spurge and knap weeds in the West and cheat 

grass in the South. These aerial applications have the potential to occur over or near waters of 

the United States. 

Impacts to wildlife (Threatened and Endangered Species, and Game Species): The 

Forest Service conducts n1any projects to improve habitat for wildlife using vegetation 

treatments that include the use of herbicides applied to, over, or near waters of the United States. 

For example, the Forest Service cooperates with the Fish and Wildlife Service and several 

Florida state agencies to carefully manage herbicide applications directly into water to control 

invasive plant species in waterways to improve habitat for the endangered Florida Manatee. 

These treatments often are time-critical, and are usually coordinated to have specific 

effects. If delays in obtaining appropriate NPDES pem1its cause the Forest Service to miss a 

window of opportunity to apply the herbicide, some projects could be delayed, could be less 

efficacious, could require either additional chemicals or mechanical treatments to compensate for 
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the delay, with a result of increased cost, or may be cancelled altogether. The window of 

opportunity for an application of herbicide nlay sometimes be a matter of only a few weeks. 

Aquatic plant control: Aquatic herbicides are used to an increasing extent for control of 

aquatic invasive plants in water bodies on National Forests. Invasive aquatic plants reduce the 

habitat required by native animals and birds. The Forest Service makes direct applications of 

herbicides into water to control giant salvinia in Texas and hydrilla in the Northeast. 

Other applications/general: The Forest Service and its partners use aerial applications 

of herbicides to maintain powerline right-of-ways, to remove woody vegetation which allows 

water to infiltrate hydropower facilities (dams), and to improve range conditions, among other 

things. These aerial applications are made over or near waters of the United States. Delays 

resulting fronl the pemlitting process could have broad economic inlpacts, such as reduction of 

range forage available to grazing permittees, or damage to hydropower facilities. 

B. APHIS Programs 

11. One of APHIS's mandates is to prevent the establishnlent of foreign plant or aninlal pests 

and diseases. See http://www.aphis.llsda.gov/aboutaphis/.Inmanycases.animmediate 

response using pesticides is required to eradicate these quarantine threats. It is also critical that 

APHIS respond inlmediately to biosecurity enlergencies that involve aerial application of 

pesticides. Following are some examples: 

Crop Biosecurity: APHIS Plant Protection & Quarantine must be able to conduct 

coordinated responses to large biosecurity emergencies as reflected in the Homeland Security 

Presidential Directive 5, issued February 28, 2003. This directive requires that all federal 

departments and agencies adopt the National Incident Management System in their domestic 

emergency management. In the interest of Homeland Security, APHIS, and other federal 
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agencies, working with state partners and growers must maintain the ability to respond 

imn1ediately by application of pesticides, including aerial application if necessary, to deliberate 

or inadvertent introductions of new pests or diseases which may threaten the biosecurity of the 

United States. For example, a sudden large-scale introduction of Foot and Mouth disease, wheat 

rust or soybean red leaf blotch could threaten the U.S. food supply. As a last resort, aerial 

spraying might be used, and might be over or near waters of the United States. 

Exotic Fruit Fly Programs: APHIS quarantine pest eradication programs include 

Mediterranean, Mexican, and Oriental fruit flies, which can inflict 400 host plants including 

peaches, plums, apples, apricots, avocados, citrus, cherries, figs, guavas, nectarines, peppers, 

tomatoes and several nuts, resulting in severe economic damage. A 2002 estimate of the United 

States market value of the con1modities that could host exotic fruit flies was $7.2 billion. These 

fruit flies can be introduced from imported cargo shipments. If not detected in time, a small 

infestation can develop into a widespread outbreak making essential a rapid response with 

pesticides within a n1atter of days before the population further multiplies, spreads and becomes 

permanently established in the continental United States. Florida has encountered multiple 

large-scale outbreaks of Mediterranean fruit flies. Aerial spraying might be used, and might be 

over or near waters of the United States. 

Mormon Cricket and Grasshopper Outbreaks: About 40 species of grasshoppers can 

cause significant damage to crops and forage. Grasshopper and Mormon cricket outbreaks in 

2001 caused an estimated $25 million in dan1age to crops in Utah alone, but outbreaks have 

historically occurred throughout 17 western states. In 2009, 96 million acres in the Western 

States have elevated populations of grasshoppers. There is an annual need to apply pesticides 
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aerially to reduce pest damage for Western farmers and ranchers, and some of this aerial 

spraying likely will occur over or near waters of the United States. 

Zoonotic Outbreaks - The ruling will significantly affect APHIS's ability to respond to 

a mosquito borne zoonotic disease outbreak such as Rift Valley fever virus, which is a threat to 

livestock as well as to humans. Larvicide treatments directly into water would be curtailed 

enabling the larvae to emerge as adult mosquitoes which are vectors of the virus and spread the 

disease. Aerial applications over wide areas also would be affected if there were a need to 

identify and avoid all bodies of water. APHIS would likely be limited to treating only isolated 

strips of land, not only making it difficult for aircraft to fly those patterns, but also likely 

rendering the eradication effort ineffective. 

c. Agricultural Research Service 

12. USDA's Agricultural Research Service conducts research programs throughout the fifty 

states and in U.S. territories, some of which are located close to waters of the United States. The 

research programs can include application of pesticides and/or biological control agents as either 

a component of conventional agricultural production systems or as an experimental treatment in 

a scientific trial. If these programs were subject to an immediate NPDES permit requirement, 

the Agricultural Research Service would have to suspend these applications near water until 

proper permits could be obtained. This could seriously jeopardize on-going research trials, some 

of which are multi-year trials. An interruption in the experimental plan could compromise the 

integrity of the experiment, requiring the experiment to be repeated after the newly required 

permits are in place. This could result in a loss of the resources already invested in the trial and a 

delay in critical new information and technologies to solve high priority agricultural problems. 
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13. The Agricultural Research Service research progran1s involving direct applications of 

pesticides into water and aerial applications over water for the control of mosquitoes and biting 

flies would be halted to the detriment of public health and livestock efforts. Direct applications 

of pesticides to water for Agricultural Research Service's aquaculture research efforts would 

similarly be halted. 

III. Conclusion 

14. The immediate application of the NPDES permitting requirements, pursuant to this 

Court's decision, will disrupt American farmers' and USDA agencies' ability to conduct not only 

routine business, but also will compromise their ability to respond efficiently and effectively to 

emerging threats and emergency situations. Time is necessary for both agricultural producers 

and USDA agencies to determine the type of permits their activities will require, and to allow 

EPA and the states to issue appropriate NPDES permits. 

I declare under penalty of perjury that the foregoing is true to the best of my knowledge 

and belief. 

t~ 
Dated this L day of April 2009. 

Teung F. n, PhD 
Acting Dil\e tor 
Agricultura Research Service 
Office of Pest Management Policy 
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