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INTRODUCTION

 Respondents U.S. Environmental Protection Agency and Lisa P. Jackson

(collectively, “EPA”) move, in accordance with Fed. R. App. P. 41(d), for an

additional stay of the mandate in this case, through October 31, 2011.  The issuance

of the mandate in this case will result in the vacatur of an EPA rule that exempted

certain applications of pesticides to, over, or near waters of the United States from the

requirement to obtain a Clean Water Act permit authorizing the discharge of

pollutants to those waters.  The imminent illegality of applying pesticides to, over or

near waters of the United States to protect the public health, facilitate farming, and

preserve forest resources, which prompted this Court to grant the first stay of the

mandate, justifies an extension of the stay through October 31, 2011.        

EPA previously sought, and this Court granted, a stay of this Court’s mandate

from April 9, 2009 through April 9, 2011.  EPA sought the prior stay to avoid

significant disruption among the hundreds of thousands of pesticide applicators

nationwide who apply pesticides to, over, or near waters of the United States and,

upon issuance of the Court’s mandate, will need to obtain permits in order to

continue doing so consistent with the Clean Water Act.  The affected pesticide

applicators include, but are not limited to, local government entities that spray over

waters to control mosquitos, farmers who apply pesticides to eradicate aquatic pests,

and foresters who aerially spray over waters to prevent outbreaks of timber pests.  
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EPA sought the prior stay to provide it and non-federal permitting authorities with

time to develop and issue National Pollutant Discharge Elimination System (NPDES)

general permits that would authorize these activities under appropriate conditions. 

EPA has worked diligently during the last two years to develop a general permit

to cover this relatively unique set of dischargers. As described more fully below, infra

at 5-6, 11-13,  EPA developed effluent limitations and other permit conditions

sufficient to meet Clean Water Act requirements.   EPA worked extensively with the

44 States that are developing their own NPDES general permits.  In addition, EPA

held more than a hundred meetings with the regulated community, environmental

groups and other stakeholders to collect necessary information and learn of concerns.  

EPA published a draft permit on June 4, 2010,  and received over 5,100 comments

from over 760 commenters.  EPA has revised the draft general permit based upon the

comments received and it is currently discussing the permit with other federal

agencies.  

Unfortunately, challenges associated with addressing some of the complex

aspects of regulating pesticide applications under the Clean Water Act will prevent

EPA from issuing a general permit prior to the termination of the stay on April 9,

2011.   Three significant tasks remain.  First, EPA must complete consultation as

required by the Endangered Species Act.  Second, most of the States authorized to

administer NPDES permit programs need time in which to review EPA’s final permit
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and issue and implement their own general  permits to authorize discharges within

their jurisdictions.  Third, EPA needs to develop an electronic system by which the

regulated community can give EPA notice of the discharges sought to be covered

under the permit in order to ensure effective oversight by the public and EPA of

implementation of the permit.  

The significant harms identified two years ago arising from issuance of the

mandate without available NPDES permits still exist today, and justify a short

extension of the stay of the mandate to October 31, 2011.  This extension will allow

EPA and the non-federal permitting authorities sufficient time to complete Clean

Water Act permits containing appropriate terms to govern the discharge of pesticide

pollutants to waters of the United States. 

BACKGROUND 

Since the enactment of the Clean Water Act in 1972, EPA has not required

persons applying pesticides directly to or over waters of the United States for the

purpose of controlling pests in or over those waters to obtain a NPDES permit.  See

71 Fed. Reg. 68,483, 68,484 (Nov. 27, 2006).  In 2006, EPA issued a final rule titled

“Application of Pesticides to Waters of the United States in Compliance with

FIFRA,”  71 Fed. Reg. 68,483 (Nov. 27, 2006).1/   Under this rule, EPA identified two
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circumstances in which the application of pesticides consistent with all relevant

requirements under FIFRA to or over, including near, waters of the United States is

not the discharge of a pollutant and, therefore, does not require an NPDES permit. 

Id. at 68,485.     

On January 7, 2009, the Court issued an opinion that held that “dischargers of

pesticide pollutants are subject to the NPDES permitting program in the Clean Water

Act.”  Nat’l Cotton Council v. EPA,  553 F.3d 927, 940 (6th Cir. 2009).  The Court

vacated EPA’s rule.  Id.

On April 9, 2009, EPA moved for a stay of the mandate for 24 months to

allow EPA and the affected States time to issue appropriate general permits.  EPA

submitted in support of its motion the Declaration of James A. Hanlon, Director of

the Office of Wastewater Management in EPA’s Office of Water, who explained the

steps necessary to issue an appropriate general permit and an anticipated timetable. 

EPA has, in large part, accomplished the tasks Mr. Hanlon identified two years

ago.  EPA devoted significant time and resources to the process ofr development of a

general permit and engaged the non-federal permitting authorities and the public

through meetings and solicitation of public comments.   See Second Declaration of

James A. Hanlon, (“Second Hanlon  Decl..”), attached as Exhibit A, ¶¶ 14-17, 22.  

Certain tasks took longer than Mr. Hanlon expected due to the complexity of the

permit issues and the importance of consulting adequately with States and other
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stakeholders.   Id. ¶¶ 12, 15, 27, 35, 38, 65. 

As anticipated, EPA worked with numerous stakeholders to solicit information

and receive their input.  EPA attended over 160 meetings since January 2009 with

federal/tribal/regional/state/local government agencies, staff of members of

Congress, public and private utilities, pesticide industry experts, trade associations,

environmental interest groups, and commercial entities.  Id. ¶ 17.  For example,

following a two-day discussion with state representatives in 2009 to discuss a

prototype general permit, EPA received 1,331 comments from the 45 participants that

addressed numerous complex issues.  Id. ¶¶ 15-16.

As part of permit development, EPA identified the different types of pesticide

applicators, the different methods of pesticide applications, and the best management

practices that applicators employ to minimize the amount of pesticides that enters the

water.  Id.  ¶ 22.  This analysis formed the basis for developing for the first time 

technology-based effluent limitations for the different categories of pesticide

applications that would be covered under a general permit.  Id.   EPA’s development

of draft technology-based effluent limitation guidelines for the direct application of

pesticides followed over a year of weekly meetings, which addressed challenges

associated with the different types of permittees and the best available technologies

economically achievable for various types of applications.  Id.;  See 33 U.S.C. § 1314(b);

40 C.F.R. § 125.3(c)(2).    
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The general permit must also include water quality-based effluent limitations,

which are specific to each State.  Id. ¶ 23.  EPA spent considerable time reviewing the

water quality standard in each State for which it will be issuing a permit and

determining whether additional limitations are needed to protect water quality. Id. ¶

23.

NPDES permits must include monitoring requirements, which are a

particularly challenging issue for the general permit.  The “pollutant” that requires

NPDES permit coverage when a chemical pesticide is applied is the “residue.”  Id. ¶

19.  The point at which only a “residue” arises is difficult to discern and measure for

several reasons, including the absence of an “outfall” point where a sample can be

collected, measured and attributed to the permitted activity.  Id.  

 On June 4, 2010, EPA published a draft 58-page general permit and solicited

public comments.  Id. ¶ 12.  EPA also prepared a draft fact sheet (116 pages) that

contains the rationale for the permit conditions, and a draft economic analysis (108

pages).  Id.  In response, EPA received over 5,100 comments in about 760 unique

comment letters.  Id. ¶ 25.  EPA also prepared a 778-page biological evaluation for

purposes of Endangered Species Act consultation with the Fish & Wildlife Service

and the National Marine Fisheries Service (collectively, the “Services”).  Id. ¶¶ 12, 28. 

Since December 20, 2010, EPA has also had several discussions with other

federal agencies about various aspects of the permit.  There remain, however, several
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tasks not yet completed.   

LEGAL ARGUMENT 

I. This Court Has Discretion to Stay the Mandate to Avoid
Disrupting Regulatory Programs and the Regulated Community. 

 
A court of appeals that finds an agency rule contrary to law and vacates the

agency rule may stay its mandate to allow the agency to take additional regulatory

action to avoid substantial disruption to the regulated program and the regulated

community.  See Chamber of Commerce v. SEC, 443 F.3d 890, 909 (D.C. Cir. 2006)

(staying mandate for 90 days to allow SEC to address matter and avoid substantial

disruption of mutual fund industry); Indep. U.S. Tanker Owners v. Dole , 809 F.2d 847,

854-55 (D.C. Cir. 1987) (withholding mandate for six months to allow agency to

undertake further proceedings and avoid further disruption of domestic shipping

market).  When considering whether to stay the mandate, courts examine the

“seriousness of the order’s deficiencies and the disruptive consequence of an interim

change that may itself be changed.”  Allied Signal, Inc. v. U.S. Nuclear Regulatory Comm’n,

988 F.2d 146, 150-51 (D.C. Cir. 1993).         

The Ninth Circuit Court of Appeals, in a case raising a similar stay issue, 

affirmed a district court decision that postponed vacatur of a Clean Water Act

permitting exclusion for 24 months to provide time for EPA to issue appropriate

NPDES permits.  Nw. Envtl. Advocates v. EPA, 537 F.3d 1006, 1010 (9th Cir. 2008). 
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The district court recognized that an immediate vacatur of a regulatory structure that

had stood for over 30 years was a practical impossibility.  Id. at 1026.  Thus, the

district court framed its task as balancing the need for prompt action to address

environmental harm “against the need to allow EPA adequate freedom to address a

complicated issue.”  Id. at 1026.  The district court also recognized that EPA has an

expertise in the area that the court cannot approach.  Id.  Although the district court

found a regulation excluding vessel discharges from NPDES permitting requirements

inconsistent with the Clean Water Act, the court sought to avoid the significant harm

to shipping and the economy if ballast water could not be discharged from vessels

without a permit and no permits were available to authorize the discharges.  Id. at

1026-27.

The district court and court of appeals in Northwest Environmental Advocates

recognized the substantial task presented to EPA - to “bring the discharges previously

exempted by § 122.3(a) within the permitting process of the CWA.”  Id. at 1026.  The

Ninth Circuit therefore affirmed the district court’s decision to withhold vacating the

rule for 24 months to provide appropriate time to EPA to address permitting issues. 

The district court subsequently granted EPA two additional extensions, for a total of

approximately 4 months, to allow EPA to issue the NPDES general permit and to

give the regulated community a reasonable time to come into compliance.   See Nw.

Envtl. Advocates v. EPA, Case No. C 03-05760 SI ( N.D. Cal. Aug. 31, 2008) (attached
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as Exhibit B);  Nw.  Envtl.  Advocates v. EPA, Case No. C 03-05760 SI ( N.D. Cal. Dec.

17, 2008) (attached as Exhibit C).    

II. This Court Should Further Stay Its Mandate Until October 31, 2011, to
Enable EPA and the Authorized States to Complete the Process of
Issuing General Permits to Regulate Discharges of Pesticide Pollutants
To, Over, or Near Waters of the United States. 

 
 Unless stayed, this Court’s mandate will effectively prohibit for several 

months during the primary pesticide use season the discharge of most pesticides to,

over, or near waters of the United States.  Because the Court determined that all

biological pesticides are pollutants under the Act, the application of all biological

pesticides to, over, or near waters of the United States will be illegal unless applied in

accordance with a NPDES permit.  Nat’l Cotton Council, 553 F.3d at 937-38.  In

addition, because virtually all applications of chemical pesticides leave pesticide

pollutants in the form of  residual quantities, almost all applications of chemical

pesticides to, over, or near waters will now require NPDES permits.  Id. at 938-40.  As

EPA explained in its first motion for stay, EPA and the non-federal permitting entities

are preparing general permits to address the large number of similarly situated

dischargers.  While EPA has made significant progress, EPA has not yet issued a

general permit for the pesticide applications addressed by this Court’s decision, and

the individual permitting option remains impractical.  Second Hanlon Decl. ¶¶ 56-57. 

As a consequence, issuance of the mandate on April 9, 2011 will create the same
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disruptive consequences to public health and welfare that existed two years ago, when

EPA sought the initial stay of the mandate.  The balancing of harms that this Court

previously found weighed in favor of a stay of  the mandate favors a short extension

of the stay. 

 As explained in the next section, the Court should exercise its equitable

discretion to extend the stay because EPA has diligently developed a draft general

permit and, within the next two weeks, plans to post on the internet a final draft that

will allow it and the other permitting authorities to issue final permits in the near

future.  EPA then explains below that, until the permitting authorities establish

appropriate permitting programs, the vacatur of the rule will have significant

disruptive consequences to public health and welfare by limiting the application of

pesticides to control mosquitoes, agricultural pests, invasive species and other

undesired animals and plants.  

A. EPA’s Diligent Work on the Pesticide General Permit and the
Relatively Few Remaining Tasks Justifies Postponing Issuance of
the Mandate to October 31, 2011.  

EPA has devoted significant time and resources to the challenging task of

developing a general permit for pesticide discharges to waters of the United States. 

The pesticide application industry is a nontraditional industry under the NPDES

program, and development of a legally defensible general permit presented many

complex issues and analyses of new technologies.  Second Hanlon Decl. ¶¶ 14, 16, 38. 
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EPA addressed those issues and made significant progress toward issuing a general

permit.  Three tasks remain that will not be completed by April 9, 2011.  These can be

accomplished by October 31, 2011, at which time pesticide applicators can seek

authorization to discharge pesticides to waters of the United States in compliance with

the Clean Water Act. 

As described in the background section above and in more detail in Mr.

Hanlon’s Second Declaration, EPA has accomplished most of the significant steps

required to issue a general permit for this new category of dischargers, including: 

! Extensive outreach to state and tribal regulators, to obtain their input and assist

them in fulfilling their responsibilities under the Clean Water Act.  EPA held

numerous meetings, shared “prototype” permits and considered thousands of

comments.  Id. ¶¶ 14-16.

! Thorough coordination with a wide range of stakeholders, including pesticide

applicators and environmental groups, to obtain their input.  Id. ¶ 17. 

! Extensive data collection efforts.  Id. ¶ 21.  

! Development of technology-based effluent limitations because no such

limitations previously existed.   Id. ¶ 22.

! Development of water quality-based effluent limitations.  Id. ¶ 23. 

! Development of appropriate monitoring requirements.  Id. ¶¶ 19-20.
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! Publication of a draft general permit and solicitation of public comments.  Id. ¶

24.  

! Preparation of a draft regulatory fact sheet, draft economic analysis and

information collection request.  Id. ¶ 12.   

! Preparation of a biological evaluation of the draft general permit and

consultation with the Services regarding endangered species impacts.  Id. ¶¶ 28-

32.  

! Evaluation of over 5,100 comments and preparation of most of the written

responses.  Id. ¶¶ 25-27.  

! Distribution of the draft final general permit (absent provision that may change

based on Endangered Species Act consultation) to allow interagency review of

the permit.  Id. ¶ 7.

! Obtaining certifications under CWA Section 401 from States where discharges

under the EPA general permit will occur.  Id. ¶ 37.    

Additional time is needed to complete three final tasks: finish Endangered

Species Act consultation; provide time for non-federal permitting entities to issue their

own permits;2/  and develop an electronic notice system for those seeking coverage
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under the general permit.  Mr. Hanlon has identified an ambitious, but achievable,

schedule for completing those tasks by October 31, 2011.

First, EPA must complete consultation with the Services under the Endangered

Species Act.  Id. ¶¶ 41-43.  The National Marine Fisheries Service (NMFS)  provided

EPA a draft biological opinion on March 1, 2011.  Declaration of James H. Lecky,

attached as Exhibit D, ¶ 6.  EPA and NMFS have committed to work to reach

consensus on reasonable and prudent alternatives to the current permit terms by April

15, 2011, and EPA plans to complete interagency review regarding any changes to the

permit terms by May 15, 2011.3/   Second Hanlon Decl. ¶¶ 43-44; Lecky Decl. ¶ 7. 

NMFS plans to provide EPA with a final biological opinion by June 15, 2011, which

will allow EPA to issue the final general permit by July 30, 2011.  Second Hanlon

Decl. ¶¶ 45-46.   If the Endangered Species Act consultation process results in

significant, material changes to the draft permit, EPA may need to give public notice

of and solicit comments on the changes.  Id. ¶ 48.  In this event, a further extension of

the stay of the mandate may be necessary to allow adequate time for public comment

and EPA review of those comments.  Id. ¶ 48.  

Second, an extension to October 31, 2011 will enable the non-federal

permitting authorities to review EPA’s final permit and timely issue their own general
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permits.  Even though EPA and the States have engaged in a collaborative process in

developing the general permit, almost all of the States have decided to wait until EPA

issues a final general permit before they finalize their own permit.  Id. ¶ 65.   These

States want to know the details of the requirements of the final general permit before

they complete their own notice and comment proceedings and issue their own permit. 

To facilitate this process, EPA intends to publish a version of a general permit within

the next two weeks,  before completion of Endangered Species Act consultation.  Id. ¶ 

66.4/  This version of the permit will enable States to have access to the technological

and water quality requirements they need for purposes of drafting their own NPDES

permit.  Id.  It will also allow them and EPA to provide outreach and education to the

regulated community on the anticipated requirements in a final permit.               

Third, EPA needs to develop an electronic Notice of Intent system that will be

available on the internet at the time the mandate issues.  Id. ¶¶ 49-50.  Certain persons

seeking coverage under the general permit must submit a notice of intent that

identifies certain facts associated with the intended application of pesticides to waters

of the United States.  Over the years, EPA has learned that the use of an electronic

notice of intent system, in contrast to the submission of paper notices,  provides more

timely permit coverage, more efficient processing and review of the notices, and more
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accurate, legible and complete information.  Id.  ¶¶ 49-52.   The total development

time for the necessary electronic notice system is 29 weeks, and will be completed by

October 31, 2011.  Id. ¶ 55. 

The original schedule for development of the electronic notice system has been

impacted by the Endangered Species Act consultation in two ways.  First, because 

modifications of this expensive system during development can adversely impact the

cost and soundness of the system, certain development tasks of the electronic notice

system cannot commence until the final permit terms, including any changes

prompted by the Endangered Species Act consultation, are established.    Id. ¶ 55. 

Second, EPA originally planned to develop the electronic notice system in the six

months after issuance of the permit.  However, the Services, as part of the

consultation process, raised concerns about delays in obtaining notice information

until some point in time after pesticide applicators are authorized to discharge.  Id. ¶

49.  EPA does not believe a manual system of providing paper notices to the Services

is workable for the large number of notices expected to be received shortly after

issuance of the permit.  Id. ¶ 49.  Thus, EPA’s development schedule now

incorporates the availability of an electronic system upon the effective date of the
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permit on October 31, 2011.  Id. ¶ 49.5/   

 EPA has received comments and communications supporting the extension of

the stay of mandate from at least 19 States, the National Association of State

Departments of Agriculture, the Association of State and Interstate Water Pollution

Control Administrators, and the Association of American Pesticide Control Officers. 

Id. ¶¶ 69-70.  

In sum, EPA estimates that a stay of the mandate until October 31, 2011 will

be sufficient to enable it and the non-federal permitting authorities to issue

appropriate general permits to authorize and regulate certain pesticide discharges to

waters of the United States consistent with Clean Water Act requirements.6/   

Case: 06-4630   Document: 006110887590   Filed: 03/03/2011   Page: 17



17

B. Issuance of the Mandate at this Time Likely Will Disrupt Efforts
to Protect Public Health, Agriculture and Other Historical Uses of
Pesticides. 

By issuing a mandate vacating the rule on April 9, 2011, the Court risks serious

disruption of public health initiatives, agriculture and other activities.  Numerous

public entities apply pesticides to, over, or near waters of the United States to reduce

risks posed by mosquitos.  Agriculture and timber industries apply pesticides to, over,

or near waters to combat devastating pests.  EPA explained in its first motion that

federal agencies use pesticides to support American agriculture and to facilitate

navigation on the nation’s waters.  See id. ¶ 72.  Virtually all of these pesticide users will

have to make a difficult choice – apply pesticides in violation of the Clean Water Act

or suspend pesticide uses  – if the rule is vacated before NPDES permits are available

to authorize appropriate uses.  

Hundreds of local government agencies apply pesticides to, over, or near waters

of the United States to control mosquito populations.  Approximately 1,200

applicators nationwide, through an estimated 19,000 applications annually, spray

mosquito larvicides directly to water to kill mosquito larvae in the water.  Id. ¶ 60. 

These same applicators, through an estimated 461,000 applications annually, aerially

spray mosquito adulticides, often over waters of the United States.  Id.  Mosquitos

spread infectious diseases, including West Nile virus and strains of encephalitis.  Id.  ¶
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59.  Unchecked mosquito populations also adversely impact outdoor activities,

tourism and the general public health and welfare.  Because these mosquito abatement

activities require in many instances the application of pesticides to, over, or near

waters of the United States, absent a stay of mandate, they will not likely occur until

permitting authorities issue permits.  

In addition, issuance of the mandate before finalization of a general permit will

have potentially serious and disruptive consequences on other significant sectors of

the national economy, including agriculture and forestry.  Even if EPA and the States

exercise enforcement discretion and do not enforce the Clean Water Act against

applicators of pesticide pollutants who apply consistent with FIFRA, pesticide

applicators are subject to suits brought by citizens seeking to enforce the Clean Water

Act.  See 33 U.S.C. § 1365.  For example, each of the pesticide application cases cited

in this Court’s opinion arose from a citizen suit.  The threat of citizen suits has the

potential to halt most pesticide applications to, over, or near waters of the United

States until permit authorization is available.
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       C. The Potential Harm to Waters of the United States By Leaving the
Rule in Place Does Not Require Issuance of the Mandate.  

As EPA explained in its first motion for stay, postponing issuance of the

mandate until appropriate general permits are in place should not result in any

unreasonable harm to waters of the United States.  During this interim period, the

final rule will exclude from permitting requirements only those pesticide applications

undertaken consistent with FIFRA requirements.  FIFRA requirements are

established to avoid any unreasonable risk to humans or the environment.   See 7

U.S.C. §§ 136a(c)(5) & (7), § 136(bb) .  Leaving the rule in place until October 31,

2011, will mean that pesticide application practices employed in recent decades will

continue for an additional short period while EPA and the States complete their work

to issue appropriate NPDES permits.  

Leaving the rule in place will also avoid the disruption caused by an interim

change in practice that will likely again be changed.   See Allied Signal, 988 F.2d at 150-

51.  EPA and the States will likely issue general permits to authorize some applications

of pesticide pollutants to, over, or near waters of the United States subject to certain

terms and conditions.  This Court should not issue a mandate that will effectively ban

application of all pesticides to, over, or near waters of the United States for the

interim period before the permitting agencies can issue general permits that authorize

certain pesticide pollutant discharges. 
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CONCLUSION   

For the reasons set forth above, the Court should further stay issuance of its

mandate in this case until October 31, 2011.  

 Respectfully submitted,

IGNACIA S. MORENO    
Assistant Attorney General
Environment and Natural Resources   
Division

 s/ Alan D. Greenberg       
ALAN D. GREENBERG
U.S. Department of Justice
1961 Stout St. - 8th Floor  
Denver, Colorado  80294

March 3, 2011 alan.greenberg@usdoj.gov
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