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IN THE UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT 
 

              ) 
THE NATIONAL COTTON COUNCIL          ) 

OF AMERICA, et al.,          ) 
             ) 
   Appellant,         )  Nos. 06-4630; 07-3180/3181/ 
             )  3182/3183/3184/3185/3186/ 
             )  3187/3191/3236 
  v.           ) 

              ) 
              ) 
UNITED STATES ENVIRONMENTAL         ) 
 PROTECTION AGENCY          ) 
              ) 
    Appellee         ) 
              ) 
____________________________________) 
 
         

SECOND DECLARATION OF JAMES A. HANLON 

 I, James A. Hanlon, declare that the following statements are true and correct to 

the best of my knowledge, information, and belief, and are based on my personal 

knowledge and information supplied to me by employees of the United States 

Environmental Protection Agency (EPA or Agency) under my supervision and 

information provided by my colleagues from EPA’s Office of Pesticides Program (OPP).  

This declaration is in support of the request for extension of the stay of the mandate. 

 

INTRODUCTION 
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 1.  I am James A. Hanlon, Director of the Office of Wastewater Management in 

EPA’s Office of Water.  I have served as the Office Director since April of 2002.  As the 

Director of the Office of Wastewater Management (OWM), I direct the EPA office 

responsible for national program direction to the National Pollutant Discharge 

Elimination System (NPDES) permit program, including oversight of authorized State 

and Territorial NPDES programs.  OWM has oversight responsibilities and provides 

technical assistance supporting EPA regional water programs.  OWM also administers 

federal financial and technical assistance for publicly owned treatment works (e.g., 

municipal sewage collection systems and treatment plants).  I supervise a staff of 

approximately 128 permanent full-time and part-time federal employees.  OWM's annual 

program (operating) budget for fiscal year 2009 was $28.1 million; for fiscal year 2010 

the budget was $28.8 million.  For fiscal year 2011 the Agency is currently operating 

under a Continuing Resolution through March 4 and, therefore, OWM does not have a 

comparable full-year budget at this time.  OWM's operating budget also supports the 

management of state grants which totaled nearly $2.36 billion in fiscal year 2010. 

2.  Prior to my current position, I served as the Deputy Office Director of the 

Office of Science and Technology (OST) in EPA’s Office of Water beginning in 1991.  

OST is responsible for the scientific and technical basis for federal water quality and 

safe drinking water programs, including establishment of national effluent limitations 

guidelines and analytical test methods.  OST also provides scientific and technical 

support to other Offices with program implementation responsibilities within the Office of 

Water, including OWM, the Office of Wetlands, Oceans, and Watersheds, and the 
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Office of Ground Water and Drinking Water.  I have worked for EPA for more than 38 

years.  I received a Bachelor of Science degree in Civil Engineering from the University 

of Illinois and a Masters of Business Administration degree from the University of 

Chicago.  I am a registered Professional Engineer in the State of Illinois. 

3.   As a result of the Sixth Circuit Court of Appeal’s Opinion of January 7, 2009, 

in National Cotton Council of America, et al., v. EPA, which vacated EPA’s 2006 Final 

Rule: Application of Pesticides to Waters of the United States in Compliance with FIFRA 

(“Final Rule”) as codified at 40 C.F.R. 122.3(h), NPDES permits will be necessary for 

point source discharges to waters of the United States that result from the application of 

biological pesticides, and chemical pesticides that leave a residual.  

4.  On April 8, 2009, I signed a declaration in support of EPA’s motion to stay the 

mandate in this case.  As explained in my 2009 Declaration, EPA decided to draft a 

general permit to cover pesticide discharges covered by the Sixth Circuit’s opinion 

because of the large number of similarly situated discharges. This general permit is 

referred to as the pesticide general permit (“PGP”). I continue to believe that neither 

EPA nor states will be able to provide timely coverage to pesticide applicators using 

individual permits for pesticide applications covered by the Decision.  Thus, as a 

practical matter, I believe that EPA and NPDES authorized states will not be able to 

provide applicators with a way to comply with the Clean Water Act’s (“CWA”) NPDES 

requirements without drafting a general permit for covered application of pesticides. 

5. The court granted the motion on June 8, 2009, and postponed the issuance of 

the mandate until April 9, 2011. EPA now seeks to extend the stay of issuance of the 
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mandate until October 31, 2011. In the following paragraphs I summarize EPA’s 

reasons for seeking an extension of the date on which the mandate will issue.  

Subsequent parts of my Declaration provide additional explanation of each of these 

points. 

6.  The Court’s vacatur resulted in the need for EPA and authorized states and 

territories to develop NPDES permits that comply with NPDES requirements found in 

CWA §402(a) and 40 CFR Part 122.  When EPA issues an NPDES permit, it is only 

effective in areas where a state, territory or tribe does not have authority to permit such 

activities.  For pesticide discharges covered under this action and as described in 

Paragraph 56, EPA is the permitting authority in six states, Washington, DC, Puerto 

Rico and all other U.S. territories except for the Virgin Islands, most Indian Country 

lands nationwide, and for federal facilities in four additional states.  The remaining 44 

NPDES-authorized states and the Virgin Islands are required to develop and implement 

similar NPDES permit programs for similar pesticide discharges.1  NPDES-authorized 

states work in parallel with EPA to ensure national compliance with the CWA and 

pertinent deadlines. 

7. EPA has worked diligently to develop a final PGP, and has made a 

considerable amount of progress. We have conducted extensive outreach with our 

State and Tribal partners, and have received their input and worked with them to help 

them fulfill their responsibilities under the CWA.  We have also worked with a wide 

                                                      
1 EPA has authorized 44 States and the U.S. Virgin Islands to administer the NPDES program. However, 
two additional states (OK and AK) have not taken over permitting responsibilities for pesticide discharges.  
Where in the document I refer to “authorized states,” I am referring to the “authorized states and the U.S. 
Virgin Islands.” 
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range of stakeholder groups to inform them of our plans and to obtain their input.  

Based on their feedback, we have published a draft PGP and received public 

comments.  EPA has also developed a revised PGP based on these public comments.   

Because this action requires consultation with both the Fish and Wildlife Service 

(“FWS”) and the National Marine Fisheries Service (“NMFS”) (jointly “the Services”) 

under the Endangered Species Act (“ESA”), we have also developed a Biological 

Evaluation of the draft PGP and sent it to the Services.  Our draft final PGP (minus 

provisions that may change based on completion of ESA consultation) is currently 

undergoing inter-agency review. 

8. How best to design a PGP for this category of discharges has proven to be 

very challenging and has taken longer than originally anticipated.  Discharges from 

pesticide applications are quite different from the types of discharges historically 

regulated under the CWA.  Most NPDES permits are for discharges of wastewater 

effluent from facilities with fixed locations, fixed effluent discharge pipes and outfalls, 

and a generally standardized production process.   The universe of regulated 

discharges being addressed under this PGP does not have a typical discharge point 

and is quite large, thereby making development of the PGP for these discharges a 

precedent-setting challenge.  Moreover, most of the operators that will be regulated 

under this action are unfamiliar with the regulatory requirements of the CWA, having 

instead applied pesticides pursuant to regulatory requirements imposed under the 

auspices of the Federal Insecticide, Fungicide, and Rodenticide Act (“FIFRA”).   
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9. Although we have made considerable progress, there still remains several 

additional tasks to complete before EPA and States will have operational regulatory 

programs ready to implement the NPDES permit provisions of the CWA. These tasks 

include: completing ESA consultation, completing the response to comments process, 

providing time for States to review EPA’s PGP and incorporate similar provisions as 

appropriate for each state into their state-issued permits, and completing development 

of an electronic tracking system (“eNOI”). Each of these tasks is discussed in more 

detail below.  

10.  We are concerned that the issuance of the mandate in April 2011 would lead 

to significant disruptions for users, for states and tribes, and for EPA.  The 

consequences go beyond burdens on government programs and employees.  The 

inability to use pesticides lawfully could result in serious public health, environmental, 

and economic problems if operators cease using pesticides currently intended to be 

covered under the PGP until they have permits.  In addition, we need time, once the 

permit is published, to provide outreach to the regulated community so that they will be 

able to comply with the permit immediately upon the issuance of the mandate. 

11. In paragraphs below, I will first provide a detailed description of the Agency’s 

substantial progress towards issuing a final NPDES permit since the Court granted a 

stay of the mandate.  Second, I will provide a detailed description of why additional time 

is warranted that gives rise to EPA’s request that the Court extend the stay of the 

mandate until October 31, 2011.   
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UPDATE ON PGP DEVELOPMENT SINCE THE COURT’S INITIAL DECISION 
AND THE STAY OF THE MANDATE WAS GRANTED 

 
12. Development of Draft Pesticide General Permit. Since April 8, 2009, my 

staff has been working diligently to finalize an NPDES PGP to cover the majority of 

pesticide discharges impacted by this Court’s decision (see paragraph 56).  As 

discussed in more detail below, this includes publication of a 58- page draft permit, a 

116-page draft accompanying regulatory fact sheet, a 108-page draft economic 

analysis, a 778-page biological evaluation, a 38-page information collection request 

required under the Paperwork Reduction Act, as well as the Federal Register Notice 

soliciting public comments on the draft permit.  Other than the biological evaluation, 

each of these documents will also need to be modified and issued in final form to reflect 

the terms of the PGP as finalized.  The following paragraphs outline what EPA has 

accomplished to date on the permit and why this process has taken longer than 

originally thought at the time of my 2009 declaration. 

13. Staffing.   EPA expeditiously assembled a team to attempt to issue general 

permits by April 2011.  After carefully analyzing the impacts of reallocating staff on other 

important environmental projects and programs, I assembled a strong team comprised 

of personnel who were either reassigned from other work within the Agency or hired 

specifically to work on the permitting effort and other matters associated with the PGP.  

Since April, 2009, over seventy-five employees from throughout the Agency, including 

from OPP, OST, our Office of General Counsel, our Office of Enforcement and 

Compliance Assurance, and our ten Regional offices dedicated significant time and 

effort to EPA’s pesticide permitting efforts. 
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14.   State Implementation.  Since the Court’s decision, EPA has been working 

closely with the 44 NPDES authorized states responsible for developing similar permits 

for activities in their respective states.  Generally, when EPA develops a general permit 

for a previously unregulated industry, the Agency finalizes its permit and then the states 

use that permit as a guide when developing their own NPDES permits.  In an effort to 

assist states, EPA conducted a ground-breaking effort to coordinate and share 

information with the states, as co-regulators, so that they may develop their pesticide 

general permits on essentially the same timeline as EPA.  We have found in our 

discussions with the states that many state water programs have little familiarity with the 

types of activities that will be regulated under the PGP and parallel state general 

permits.  Usually, the responsibility at the state level for regulating pesticide use lies in 

different state agencies from those authorized to administer the NPDES program.  

Thus, EPA’s state co-regulators needed to acquire a basic understanding of the sector 

they would be regulating before they could begin to develop their general permits.  To 

facilitate this process, EPA developed an NPDES general permit “prototype” for review 

by state agencies in September, 2009, prior to the formal Agency proposal process, and 

conducted national outreach to stakeholders on the prototype. Based on input from 

states/stakeholders, EPA felt it was important to develop and share a prototype.  I did 

not anticipate or allocate time for this step in the 2009 declaration.   The purpose of the 

early review/comment by stakeholders was to provide EPA an opportunity to ground 

truth its initial approach to regulating this complex and non-traditional industry under the 

NPDES program and to allow for the collection of any additional data, information, and 
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feedback that needed to be considered to develop an appropriate general permit.  This 

involvement provided EPA with information necessary to develop an implementable 

permit that results in a manageable burden on both permitting authorities and 

permittees while providing the environmental protection measures required under the 

CWA.   

15.   Furthermore, EPA met face-to-face with the States, which included both 

state water and pesticide regulators, three times in the last year and a half.  These 

meetings occurred in Kansas City, KS; Dallas, TX; and Crystal City, VA.  The prototype 

permit was discussed at the Kansas City meeting (September 30 – October 1, 2009) 

and the published draft permit was discussed at the Dallas meeting (January 20 – 

January 21, 2010).  The potential substance of the final permit was discussed at the 

Crystal City meeting (September 27 – September 28, 2010).  At each of these 

meetings, EPA shared its current thinking with the States to solicit feedback on whether 

draft permit language was appropriate (including scope of activities to be covered, 

requirements to be imposed on those activities, and the enforceability of the 

requirements).  After these meetings, EPA analyzed the feedback received on the 

permit and developed an approach to address the concerns identified during those 

meetings.   

     16.  At the first of these three meetings with the states, i.e., in Kansas City, EPA 

compiled a list of 1,331 comments on the prototype permit from the 45 participants at 

the meeting.  Those comments addressed a wide range of complex issues that EPA 

analyzed in preparing the draft PGP, such as 
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 Identification of the entity that should be responsible for obtaining permit 

coverage when more than one party is involved in a pesticide application 

activity and what type of contractual agreements may be necessary 

between these parties,  

 The manner in which permit requirements are tiered based on the size of 

the area treated with pesticides (i.e., dischargers of pesticides to larger 

areas have different requirements compared to dischargers applying 

pesticides to smaller areas). 

 The roles and permit requirements of applicators (the entity that performs 

the application of a pesticide or has day-to-day control of the application) 

compared to decision-makers (the entity with control over the decision to 

perform pesticide applications, including the ability to modify those 

decisions). 

 The types of weed and animal pest control eligible for coverage under the 

permit, such as whether the permit is available for submerged, emergent, 

and/or terrestrial weeds.  

 How compliance monitoring should be performed when it is infeasible to 

expect many for-hire applicators to be available after pesticides are 

applied to a site.   

17. While EPA had planned to reach out to the various stakeholders affected by 

the Court decision, the Agency has done considerably more outreach over the last 2 

years than it originally anticipated.  This outreach and communication has provided EPA 
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with valuable information needed to prepare the final PGP, but it also required a greater 

time and resource investment. Overall, EPA Headquarters staff conducted or attended 

more than 160 meetings since January of 2009 with federal/regional/state/local 

government agencies, staff of United States Members of Congress, public and private 

utilities, pesticide industry experts, trade associations, environmental interest groups, 

commercial entities, and key associations that represent the pesticide use community to 

discuss aspects of this pesticide permitting effort.  EPA also has consulted with Indian 

tribes via two national conference calls. 

18.  Development of Proposed General Permit.  Prior to issuance of an NPDES 

permit, EPA or an approved state must develop a draft permit and fact sheet that 

explains the basis for the requirements and conditions in the draft permit. See 40 CFR 

124.8(a).  EPA must provide notice of these documents to the public and give the public 

an opportunity to comment on them (i.e., at least 30 days).  See 40 CFR Part 124.10.  

The development of these documents requires EPA to develop the permits’ technology-

based effluent limitations, any more stringent effluent limitations necessary to protect 

water quality, monitoring and reporting requirements and standard and special 

conditions.  Key aspects of these are discussed below.   

19. Permitting pesticide applications under the NPDES program is fundamentally 

different from other types of discharges. Discharges from the application of pesticides 

are unlike other types of discharges permitted under the NPDES program.  Thus, the 

approach to regulating pesticide applications under an NPDES general permit – what 

requirements to impose and how to enforce those requirements – needs to be different.  
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Monitoring discharges from these activities and evaluating whether such discharges are 

meeting applicable effluent limitations pose special challenges, particularly when trying 

to establish numeric limitations on discharges.  For example, pursuant to this Court’s 

decision, the “pollutant” that requires NPDES permit coverage when a chemical 

pesticide is applied to a water a United States is the residue; however, the point at 

which only “residue” remains is not practically discernible for the full range of pesticides 

that may be covered under this permit.  This is because ambient water quality 

monitoring generally would not be able to distinguish whether pesticide residues 

identified through water quality monitoring were from the pesticide applications for which 

monitoring is being performed or from some other source (e.g., a different discharger or 

unregulated non-point source runoff).   Furthermore, unlike most activities covered 

under NPDES permits, pesticide discharges covered under this permit do not have a 

fixed “outfall” or “effluent” at which point a sample could be collected and compared 

directly with some type of effluent limitation.  Generally, pesticides are applied via a 

nozzle on equipment (e.g., aircraft, airblast, or ground spray rig) that is constantly 

moving.  Thus, monitoring the “outfall” in this case would merely provide data on the 

amount of the product as applied (information already evaluated through the FIFRA 

registration process) and would be inappropriate to compare with any type of 

technology based effluent limitation or water quality standard.   

20. To further complicate the monitoring issue, states have not established 

pesticide-specific numeric water quality standards under the CWA for the vast majority 

of pesticides authorized for use. Thus, even where ambient water quality monitoring 
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results can be tied to a specific discharge, a comparable numerical CWA standard 

generally does not exist against which those results can be compared.  Furthermore, 

visual monitoring, a likely condition in the final permit, presents challenges for many of 

these discharges, most notably when pesticides are applied from aircraft in remote 

areas that may not be easily accessible on the ground.   

21.  Additionally, an extensive effort was made to collect and review data that 

was used to draft the technology-based effluent limitations and the water quality based 

effluent limitations.  As discussed in my 2009 Declaration, this included:  

 Collecting and reviewing information about pesticide labeling requirements and 

other aspects of the FIFRA program from EPA employees with expertise in 

pesticide regulations under FIFRA and by EPA employees with an expertise in 

the NPDES permit program under the CWA. 

 Reviewing existing data on the effects of the relevant pesticides on water quality.   

 Reviewing existing state permits and other authorities that regulate pesticides 

and the extent to which they meet federal requirements. 

 Collecting and analyzing data on the number of pesticide applicators and 

applications. 

 Collecting and analyzing data on existing state water quality standards for 

pesticides, waters designated as impaired by these pesticides and any total 

maximum daily loads for pesticides. 

 Reviewing pesticide use patterns and analyzing the extent to which different 

permits or requirements would be appropriate. 
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 Analyzing the extent to which existing pesticide labels require an integrated pest 

management approach to pesticide use, including consideration of the least toxic 

alternative.  

 Reviewing the types of application equipment and best management practices 

currently employed to minimize the impact of pesticides on water quality. 

22.  Development of technology-based effluent limitations.  Based on information 

collected through meetings with state regulators, EPA turned its attention to the time 

intensive task of developing technology-based effluent limitations for the four largest 

categories that would be affected by the Court’s decision.  This was time intensive 

because there is no national effluent limitations guideline for pesticide applicators.  

Therefore, EPA had to develop technology based effluent limitations on a “best 

professional judgment” (BPJ) basis considering the same factors applicable to the 

development of an effluent guideline.  40 CFR 125.3(c) (2).  EPA established an internal 

workgroup that met at least weekly, between May 2009 and June 2010.  Some of the 

challenges of developing these limitations included an initial attempt to determine the 

feasibility of establishing numeric effluent limitations, identifying the different types of 

permittees (e.g., for-hire applicators, pest control districts, federal government, private 

citizens) and the expectations for pest control for each of these different types, and 

evaluating costs associated with meeting effluent limitations for purposes of establishing 

best available technology economically achievable limitations.  After EPA evaluated 

these issues, the Agency decided to base these limitations on Integrated Pest 

Management (“IPM”) principles.  IPM practices differ from place-to-place, not just by use 
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pattern, therefore, the use of these principles present challenges with the diversity of 

types of pesticide applications that are potentially covered by the effluent limitations.  

Because of the challenges EPA faced in trying to characterize the universe of 

dischargers to be covered under the permit, the Agency’s public notice of the draft 

permit also requested data and information on, among other things, whether the 

technology-based effluent limitations included in the proposed permit were appropriate 

for the full range of activities to be covered under the permit.  The Agency received 135 

comments specifically addressing EPA’s question about whether the draft technology-

based effluent limitations were appropriate plus an additional 545 comments concerning 

specific elements of those draft effluent limitations.   

23. Development of water quality-based effluent limitations.  An NPDES permit 

may not authorize a discharge that will cause or contribute to the violation of water 

quality standards. See 33 U.S.C.A. §1311(b)(1)(C).  Because water quality standards 

are state specific, whether a discharge would violate water quality standards can vary 

from state to state.  An NPDES permit must contain a water quality-based permit limit if 

there is a reasonable potential for the discharge to cause or contribute to the 

exceedance of a water quality standard.  See 40 CFR Part 122.44(d).  As discussed in 

Paragraph 20, numeric water quality-based standards do not exist for the vast majority 

of pesticides authorized for use.  As a result, the PGP includes a narrative water quality-

based effluent limitation.  For pesticide applications, such water-quality based 

requirements might include limitations on the time of applications (e.g., fish spawning 

season) and limitations on where pesticides could be applied (e.g., not near drinking 
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water intakes or in outstanding natural waters).  As a result, my staff spent considerable 

time reviewing the water quality standards in each state for which it will be issuing a 

permit and determining whether additional limitations are needed to protect water 

quality.   

24. Public notice and public hearings.  As described in Paragraph 18, after EPA 

drafts a proposed general permit, it is required to issue a public notice of the draft permit 

and to provide the public a minimum of 30 days to comment on the permit.  40 CFR 

124.10.  EPA proposed the PGP for notice and public comment on June 4, 2010.  The 

comment period ended on July 19, 2010.2  During the formal public comment period 

following proposal of the draft PGP, EPA held three public meetings and one public 

hearing across the country attended by citizens, industry, non-governmental entities, 

and agricultural stakeholders, and hosted a national webcast.3  This webcast was in 

addition to two webcasts the Agency presented on earlier versions of PGP 

development. 

25.  Analyze and Respond to Public Comments. Since July 19, 2010, EPA has 

been addressing the approximately 5,100 comments contained in approximately 760 

unique comment letters received during the comment period.  My staff has spent 

                                                      
2 The Agency provided for a 45-day comment period on the draft PGP because of the national 
implications of this new NPDES program area being regulated and the nuanced complexity of the PGP. 
3 Under the CWA, the public must be given an opportunity for a public hearing on proposed permits.  See 
CWA §§ 402(a)(3), (b)(3).  Although a public hearing is not conducted for every NPDES permit, under 
EPA regulations, EPA shall hold a public hearing whenever it finds, on the basis of requests, a significant 
degree of public interest in a draft permit (40 C.F.R. § 124.12).   When a public hearing is warranted, 
notice must be given at least 30 days before the hearing (40 C.F.R. § 124.10(b)(2).  Because EPA could 
not afford to work an additional 30 days into the schedule for finalization of these permits, and the high 
likelihood that the Agency would receive valid requests for a hearing, EPA thought it prudent to schedule 
a hearing on its own initiative for as close to 30 days after publication of notice of the proposed permits as 
possible. 
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countless hours over the last 8 months determining whether the proposed PGP should 

be changed based on comments received.  EPA has reviewed and responded to these 

comments, which have been particularly important to the development of the final PGP 

since this is the first time EPA will be regulating these discharges nationwide under the 

CWA. 

26. EPA must prepare a written response to all significant comments, even if the 

Agency does not modify the permit based on those comments.  The time it takes to 

respond to comments is dependent on the number of comments and the complexity of 

the issues that are raised.  For example, in response to the Federal Register Notice for 

the draft NPDES general permits for discharges incidental to non-recreational vessels, 

EPA received over 1,600 comments and more than 10,000 pages of government 

reports and publications, scientific papers, and other information.  The response to 

comment document which responded to all significant comments regarding the Vessels 

General Permit (“VGP”) was 1,273 pages long and took four months of intense effort to 

complete.  EPA anticipated a similar or greater level of public interest in a general 

permit for covered pesticide applications, ultimately, requiring as much, if not more of a 

significant effort to respond to comments as was required for the Vessels General 

Permit.  In fact, EPA received more than 5,100 comments (three times the number 

submitted on the VGP) that the Agency has grouped into approximately 130 different 

topic categories from approximately 760 individual commenters. In response to these 

comments, EPA is revising the draft permit, the permit fact sheet and other associated 

analyses.  As provided in my last declaration, EPA originally estimated it would take 
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approximately eight months to respond to comments and develop and publish a final 

permit.  In fact, the Agency has already spent nearly eight months compiling, 

categorizing and drafting responses to these comments and expects an additional 

month is needed to finalize the response to comment document that compiles all the 

comments and responses for the administrative record.   

 

27. At the close of the comment period on the proposed general permit, EPA 

convened an internal Agency workgroup to review the comments to determine whether 

appropriate changes to the draft permit should be made.  We also met with the states 

as co-regulators to seek their input on possible modifications to the draft permit based 

on comments received, including the identification of any state barriers that could 

impede a state’s timely issuance of their PGPs and/or processes that must be employed 

to remove these barriers.  EPA also conferred with the Association of States and 

Interstates Water Pollution Control Administrators (ASIWPCA), the Association of 

American Pesticide Control Officials (AAPCO) and the State FIFRA Issues Research 

and Evaluation Group (SFIREG).  These three national organizations represent the 

state officials and their programs that are responsible for regulating discharges to 

waters of the United States, pesticides, and agriculture. 

28.  ESA Consultation. In addition to addressing comments on the draft PGP, 

EPA has been working extensively to complete EPA’s obligation to consult with the 

Services as required under section 7 of ESA. As provided in my 2009 Declaration, I had 

estimated that it would take the entire length of the stay to complete consultation.  This 
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process has taken much longer than originally anticipated.  The following paragraphs 

describe EPA’s efforts with the Services to complete this consultation. 

29. EPA initiated informal consultation with the Services on November 3, 2009. 

30. From November 3, 2009 to May 27, 2010: EPA and the Services met a total 

of 10 times for purposes of determining a specific methodology to be used for 

developing the Biological Evaluation to support formal consultation.  EPA and the 

Services reached agreement that evaluating every pesticide, every species, and every 

habitat that could be affected by the PGP would not be possible given the time available 

to issue the PGP.  During these initial meetings, EPA and the Services worked out a 

process to, among other items, identify indicator pesticides, indicator species, and 

indicator geographic areas to include in the Biological Evaluation that would be 

representative of the permit as a whole. EPA analyzed in its Biological Evaluation the 

effects on twelve water or water-dependent listed species in Idaho and twenty-three 

water or water-dependent listed species in Massachusetts.  In addition, EPA identified 

several hundred pesticide active ingredients that are being used nationwide for one or 

more of the four permitted use patterns. Based on a review of usage statistics and other 

data, EPA identified a subset of twenty six of the most commonly applied active 

ingredients for the four use patterns. This subset spans a range of pesticide types, 

modes of action, and application methods and therefore was agreed to between EPA 

and the Services to be a good representation of those pesticides that may be 

associated with the permit.  
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31.  Pursuant to ESA § 7(a)(2) and its implementing regulations at 50 C.F.R. § 

402.14(c), EPA sent a letter requesting the initiation of formal consultation with the 

Services on July 30, 2010. Between July 30, 2010 and October 14, 2010, EPA 

submitted additional information to the National Marine Fisheries Service (NMFS). 

32. Since then, EPA and the Services have continued to meet on a regular basis 

to complete consultation. Topics discussed at these meetings include the availability of 

historical pesticide use information for the uses and geographic areas to be covered 

under EPA’s PGP, the availability of additional toxicity data beyond that readily available 

to EPA for performing the Biological Evaluation, the full suite of pesticide active 

ingredients expected to be covered under the PGP, and availability and analysis of any 

existing ambient water quality monitoring data for pesticides.   

33. EPA received the National Marine Fisheries Services draft Biological Opinion 

on March 1, 2011.  

34.  EPA and the Services continue to collaborate to finish consultation before 

the final PGP is published.  The process EPA and the National Marine Fisheries 

Services agreed to follow is discussed in greater detail in Paragraphs 41-45 below. 4  

35.  In conducting the work to develop the general permit, EPA made every effort 

to compress the time devoted to each step in the permit development process.  EPA 

shortened the time it takes to conduct the various internal review steps (where possible 

and appropriate) and my staff and staff in other Offices routinely worked evenings and 

weekends.    

                                                      
4 Please note that the U.S. Fish and Wildlife Service has not committed to this process, however, we are 
continuing consultation with FWS. 
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36. Because several Federal Agencies will be affected by the Court's decision 

(i.e., they have activities that are eligible for coverage under the final PGP), EPA has 

had several discussions with these agencies about various aspects of the PGP.  I did 

not address these discussions in my 2009 declaration.  These interagency discussions 

have taken longer than anticipated due to the complex nature of the permit.  EPA 

continues discussion with these effected Agencies and expects this process to conclude 

in early March, 2011. As described below, the Agency has allotted time in its schedule 

going forward to conduct interagency discussions that would be needed regarding 

development of new or revised permit conditions as a result of ESA consultation. 

37.  CWA § 401 Certification.  Under CWA § 401, EPA may not issue an NPDES 

permit unless it has obtained a certification (or a waiver of certification) from States, 

Territories, and certain Tribes where discharges authorized under the permit occur, 

regarding whether an authorized discharge will comply with their water quality standards 

or other appropriate requirements of their law.   Soon after publication of the draft PGP, 

our 10 EPA Regional offices contacted the certifying jurisdictions requesting written 

certification determinations under CWA § 401. EPA notified the certifying jurisdictions 

that EPA may not issue a permit authorizing discharges into their waters until the 

certifying agency has granted certification under CWA § 401, or has waived its right to 

certify by not responding to the request for certification within 60 days from the date the 

draft permits were mailed to them (or a later date if the state requested additional time 

and EPA agreed to such later date).  In addition, EPA notified the certifying jurisdictions 

of the statutory and regulatory requirements applicable to CWA § 401 certifications, 
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including the requirement that certifications must contain any specific conditions 

necessary to assure compliance with their water quality standards or other appropriate 

requirements of their law.  33 U.S.C. § 1341(d); 40 C.F.R. § 124.53(e)(1).  While EPA 

granted a number of extensions to allow States, Territories, and Tribes to complete 

certification, to date, all but three of these certifications have been completed.  The 

Agency expects that these three remaining certifications will be completed before April 

9, 2011. 

WHY ADDITIONAL TIME IS WARRANTED 

38.  As discussed above, the development of a legally defensible general permit 

for pesticide discharges has been a complex process that required in-depth analyses of 

new technologies used to control pesticides, costs and economic analyses to determine 

the impact of permit requirements on industry and coordination with an entirely new and 

extensive set of stakeholders.  To develop a permit that appropriately addresses 

complexities and diversity in the pesticide applications industry, my staff spent a 

significant amount of time learning how this industry operates. I had originally estimated 

in my 2009 Declaration that our permit would be finalized and issued in December 

2010.  We were unable to meet this date because of the challenges associated with 

developing a permit for this new and very large class of dischargers, the necessary time 

spent coordinating with states and stakeholders, analyzing the unexpectedly large 

amount of comments on the draft PGP and responding to such comments and having to 

go through Inter-Agency review.   
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39.  The final PGP (minus any ESA provisions) is currently going through 

interagency review, which is expected to be completed early March 2011.  This version 

of the PGP does not include permit requirements that may change as a result of ESA 

consultation.  If ESA consultation results in any permit requirements changes, a second 

round of inter-agency review will be necessary on the final permit.  If the changes are 

significant, new requirements resulting from ESA consultation may also have to undergo 

public comment period of not less than 30 days.  The final PGP will also include a 

revised fact sheet and economic analysis based on the final permit conditions of the 

PGP. Additionally, responses to comments will need to be updated to reflect any 

changes resulting from inter-agency review.  The Agency expects ESA consultation to 

conclude by June 15, 2011, to publish a final PGP by July 30, 2011 and to have an 

operational eNOI system in place, which will be discussed in more detail below, by 

October 31, 2011.  There also needs to be time between the permit’s publication and 

when the mandate issues to allow the states to complete their permit development 

process and for education and outreach to the regulated community before the mandate 

issues. 

40. It is my judgment that an extension of the vacatur date to October 31, 2011 

will substantially enhance EPA’s and States’ ability to issue permits that are effective 

and implementable. In the paragraphs below, I outline what I believe is an ambitious, 

but achievable schedule detailing what, in my judgment, is an appropriate amount of 

time to complete the remaining tasks on the PGP.  In addition, I discuss several 
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additional benefits to the permit that will likely result if EPA’s request for additional time 

is granted.  

41. Schedule.  Completing Endangered Species Act Consultation.  As described 

above in Paragraphs 28 through 32, EPA has spent a significant amount of time over 

the past fifteen months to complete consultation with the Services under section 7 of the 

ESA.  The ESA requires Federal agencies to consult with the Services to ensure that 

the actions they authorize, fund, or carry out are not likely to jeopardize the continued 

existence of any endangered or threatened species or result in the destruction or 

adverse modification of their designated critical habitats.   

42.  While a significant amount of work has been accomplished there is still work 

to be done to complete consultation.   

43.  Consensus Process (First week of March – April 15, 2011). Prior to finalizing 

the draft Biological Opinion, EPA and the National Marine Fisheries Services intend to 

have regular meetings to discuss the draft Biological Opinion that EPA received on 

March 1, 2011, and work to reach consensus on the draft Reasonable and Prudent 

Alternatives.  EPA and the National Marine Fisheries Services have committed to 

finishing this consensus process by April 15, 2011.   

44. Interagency Review (April 15, 2011 – May 15, 2011). After completion of 

discussion with the National Marine Fisheries Services on draft Reasonable and 

Prudent Alternatives, any permit conditions that EPA has determined should be 

changed as a result of the consultation process will have to go through interagency 
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review.  We anticipate that such interagency review will begin on April 15, 2011 and be 

completed by May 15, 2011. 

45.  Final Biological Opinion (May 15, 2011 – June 15, 2011). The National 

Marine Fisheries Services intends to provide EPA with a final Biological Opinion by 

June 15, 2011.   

46. Finalizing the PGP (June 15, 2011 – July 30, 2011).  Upon receiving the final 

Biological Opinion and completing interagency review, EPA will undergo the process of 

finalizing the permit.  I estimate that we can finalize the permit six weeks after 

completing ESA consultation.  This time is needed to modify and complete the 

responses to comments following ESA consultation, revise administrative record 

support documents and the permit fact sheet following ESA consultation, and complete 

our internal review before publication, which includes briefing the Administrator and 

senior management.  The PGP is considered final and ready for publication once all ten 

EPA Regions sign the permit. Once all signatures are obtained, it is delivered to the 

Federal Register for publication. 

47.  In summary, it is in my judgment that we will need until July 30, 2011 to 

finish the process described in Paragraphs 43-46.   

48.  Possible Public Comment on PGP with Revised Permit Conditions. The 

request to extend issuance of the mandate until October 31, 2011 also accounts for the 

possibility that EPA may decide that it is appropriate to solicit public comment on permit 

conditions that change following the ESA consultation process.  EPA intends that any 

such public notice and comment period would be for 30 days. However, if the ESA 
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process results in significant, material changes to the permit, a further extension of the 

mandate may be necessary to allow adequate time for public comment and EPA's 

review of those comments.   

49.  Electronic Notice of Intent (“eNOI”) System: An additional and critical reason 

why EPA needs until October 31, 2011 is to provide EPA with the opportunity to put in 

place an operational eNOI System on the internet by the time the mandate issues.  EPA 

had planned to issue the permit with a six-month delay for submission of NOIs (to 

provide the Agency the necessary time to fully develop and implement the eNOI System 

once the final set of NOI requirements were finalized).  However, the Services, as part 

of their consultation with EPA on issuance of the PGP, have raised concerns about 

delays in obtaining NOI information until some point in time after these pesticide 

applicators are authorized to discharge.  EPA’s eNOI system would provide a 

mechanism whereby this information can be provided to the Services when   an 

operator submits the information to EPA.  Without an eNOI System, the alternative is for 

EPA to implement a manual system of providing paper NOIs to the Services upon EPA 

receipt of those NOIs.  With the large number of NOIs expected to be received shortly 

after issuance of the permit, EPA does not see a manual system as being workable.  

EPA’s eNOI development schedule is based on having such a system available by 

October 31, 2011. 

50. The NPDES general permit regulations, at 40 CFR §122.28(b)(2), require 

Operators to submit a Notice of Intent (NOI) to obtain coverage under an existing 
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general permit for which that discharge is eligible.5  EPA estimates approximately 

35,000 or more operators will be covered under EPA’s PGP and approximately one 

thousand will be required to submit NOIs to obtain permit coverage based on the 

regulatory discretion provided to the Administrator under 40 CFR §122.28(b)(2)(v).  

Also, depending on the ongoing ESA consultation with the Services, the number of 

required NOIs may increase if EPA determines that more permittees should be required 

to submit NOIs. Over the years, EPA has learned that that use of an electronic NOI 

system provides for more timely permit coverage, a significant reduction in the Agency 

burden associated with processing submitted NOIs, and greater accountability and 

transparency for permitted dischargers.  In fact, EPA previously evaluated NOIs 

submitted to EPA on the 2003 Construction General Permit and found that, on average, 

permittees were able to obtain permit coverage several weeks earlier using an 

electronic system than by submitting paper copies to EPA.  

51. EPA expects that the eNOI system will function such that NOIs will be posted 

for review immediately upon submission, with a waiting period (currently projected to be 

10 days but may change based on ongoing consultation with the Services) before the 

permit authorizes an operator’s discharge.  Thus, if EPA, the Services, or another 

interested entity or person identifies a concern with information submitted in an NOI 

(e.g., seeks coverage for an ineligible use under the PGP or needs additional water 

quality-based limitations to protect receiving stream water quality), EPA may delay, or 

                                                      
5 §122.28(b)(2)(v) provides that at the discretion of the Director (which, for the PGP, is EPA), certain 
discharges can be authorized under a general permit without submitting an NOI where EPA finds that an 
NOI would be inappropriate for such discharges. EPA is requiring submission of an NOI for certain 
discharges and is providing automatic coverage for certain other discharges for which EPA determined it 
would be inappropriate to require an NOI.   
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prohibit, such a discharge to allow for a more thorough review of that potential 

discharge.  In contrast, EPA’s existing approach to handling paper NOIs that are sent 

through U.S. or express mail, includes received NOIs being picked up by a contractor 

several times a week and manually entered into an NOI database.  All mail sent to EPA 

Headquarters is irradiated at a facility in Lima, OH before delivery to the Agency.  These 

paper NOIs are typically not posted until 7 to 10 days after mailing.  Thus, on average, a 

week is lost merely in getting the NOI data into the NOI database, which directly affects 

the time when an operator will be authorized to discharge.  

52. Additionally, the accuracy and completeness of information submitted is 

much greater with electronic systems.  Use of an eNOI system allows the Agency to 

incorporate quality control/data accuracy checks for many of the NOI data elements 

such that when the electronic NOI is submitted, all the appropriate information is 

included (e.g., zip codes match the city and state reported).  Paper NOIs do not 

guarantee a similar level of control.  So, even though NOIs are rarely more than a page 

or two in length, a significant percentage of applicants fail to fill in the form completely 

and accurately.  Problems also arise because many of these paper NOIs include 

illegible handwriting or the contractor makes data entry errors. These deficiencies 

require phone conversations, emails, faxes, etc. along with resubmission of the NOI 

form that may add a month or more to the application process.   Additionally, use of an 

eNOI system provides the Agency with a proven mechanism for making NOIs publicly 

available. 

Case: 06-4630   Document: 006110887591   Filed: 03/03/2011   Page: 28



 
DECLARATION OF JAMES A. HANLON - 29 
EXHIBIT A 

53. Depending on the complexity and features, software systems with a regulatory 

component can reasonably take six months or more to plan, design, code, test, and 

deploy.  The key factors that determine the time to design and deploy a software 

application–particularly one with permit data submission -- are as follows: 

- Time to review the rules and policies for the permit 

- Translating the rules and policies into software requirements and a process (i.e., 

the workflow for the data entry and submission); requirements can change if the 

permit is not final or stakeholders request additional features after the first phase of 

requirements collection is complete. 

- Creating the system design based on the requirements:  this entails designing the 

database tables and relationships; interfaces; and business rules for data entry and 

updates. 

- Incorporating EPA’s Cross Media Electronic Reporting Regulation (CROMERR) 

into the software requirements.  CROMERR provides the legal framework for 

electronic reporting and will need to be considered for permit-related submissions. 

- Meetings with stakeholders so they fully understand the scope and outcome of the 

intended project as well as constraints and risks.   

- Software testing: testing by the software developers and users and de-bugging 

before final release. 

- Development of an operation and maintenance plan after the software system is 

deployed. 
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54.  If the precise process of permit issuance and associated data elements are not 

known and eNOI system design and development occur, the project will encounter 

several risks: the need to re-work the system design including database tables, data 

entry screens and logic, increased costs stemming from the re-work, and in the event 

that the permit process, data elements, or logic change substantially, a complete re-

design could become necessary.  To reduce risk and resultant costs, and to maximize 

project success, the PGP should be completed prior to any substantial design and 

development work. Thus, EPA’s goal is to begin developing this system once all NOI 

elements are finalized (or as close to final as possible).  Based on the ESA consultation 

process discussed above, the earliest any significant development of the eNOI system 

could commence is April 15, 2011 

 55. Based on implementation of similar NPDES eNOI systems (i.e., EPA’s Vessel 

General Permit, Multi-Sector General Permit, and Construction General Permit), I 

estimate that it will take 29 weeks to develop a fully operational eNOI system.  EPA 

must now wait until at least April 15, 2011 to start development of the eNOI system.  As 

discussed in Paragraph 43, this is when we expect to have any permit conditions that 

have changed (including NOI requirements) as a result of the draft Reasonable and 

Prudent Alternatives.  I anticipate that the permit conditions that have been drafted as a 

result of the draft Reasonable and Prudent Alternatives will be adequate for designing 

and beginning development of the eNOI system.  We have commenced preliminary 

discussion with our contractor on requirements of the system but have not commenced 
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drafting requirements or developing such a system pending the results of the ongoing 

ESA consultation.  

I estimate the following timeframe to develop and fully implement the PGP eNOI 

system: 

- Initiate eNOI development – April 15, 2011  

- Draft Requirements –2 weeks 

- Final Requirements – 2 weeks 

- Draft Design – 1 week 

- Final Design – 2 weeks 

- Development – 16 weeks  

- System Testing – 2 weeks 

- EPA Staging Server – 2 weeks 

- EPA Production Server – 2 weeks 

- System Release – Oct 31, 2011 (total development time – 29 weeks) 

56.  Other Benefits of Delaying Vacatur until October 31, 2011.  Significant 

impacts to the pesticide users will be averted before a federal and state NPDES PGP is 

issued.  The mandate, if it issues prior to the availability of an NPDES permit, will 

effectively prohibit the discharge of almost all pesticides in, over or near waters of the 

United States.  Since April 9, 2011, EPA has been responding to the Court’s decision by 

aggressively moving forward to develop a PGP, while also providing essential permit 

development support to the NPDES-authorized states and providing education and 

outreach to the pesticide applicator industry.  I have heard first-hand the concern and 
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confusion amongst the permitting authorities and pesticide applicators regarding who 

will be required to obtain an NPDES permit.  EPA has determined that the Court’s 

decision clearly impacts point source discharges of chemical pesticides that leave a 

residual and discharges of all biological pesticides  My staff has also worked with OPP 

to clarify what pesticide use patterns will trigger a requirement to obtain an NPDES 

permit.  Discharges to waters of the United States for at least the following four large 

categories of pesticide uses are covered under the PGP when sprayed in, over, or near 

such waters:  

 Mosquito and other flying pest control – to control public health/nuisance 

and other flying insect pests that develop or are present during a portion of 

their life cycle in or above standing or flowing water. 

 Weed and algae pest control – to control weeds, algae, and pathogens 

that are pests in water and at water’s edge, including ditches and/or 

canals. 

 Animal pest control – to control animal pests in water and at water’s edge. 

 Forest canopy pest control – application of a pesticide to a forest canopy 

to control the population of a pest species (e.g., insect or pathogen) 

where, to target the pests effectively, a portion of the pesticide 

unavoidably will be applied over and deposited to water. 

Using available information sources, OPP estimated the number of pesticide applicators 

and applications for the identified use patterns identified above.  OPP estimates based 

on the scope of the proposed PGP, that these categories represent approximately 
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365,000 applicators and 5.6 million applications a year.  This means if the Court’s 

vacatur were to take effect before EPA and authorized states and territories are able to 

issue NPDES general permits, based on the scope of the proposed PGP, an estimated 

365,000 pesticide applicators would immediately be faced with discharging without a 

NPDES permit for any discharges occurring on or after April 9, 2011.   

57. There are significant legal risks for any person determined to be discharging 

a pollutant into waters of the United States without a NPDES permit.  Given these risks, 

I would predict that significant numbers of pesticide applicators would seek to obtain 

NPDES permits immediately upon issuance of the mandate. Without availability of a 

general permit, these applicators would be faced with having to obtain coverage under 

an individual permit, a process that typically takes six months or longer and which 

includes a minimum 30-day public notice process.   

Thus, even in an ideal situation, without availability of a general permit, pesticide 

applicators would be unable to legally discharge to waters of the United States until 

several months after the April 9, 2011 deadline.  Permitting authorities likely would be 

overwhelmed with individual permit applications and would not be prepared to respond.    

58. Pesticide users are concerned with how the upcoming spring spraying 

season will be affected by a newly required permit.  Pesticide users are extremely 

concerned that once the mandate is effective, they will become immediately subject to 

the requirement to have an NPDES permit, and without one, will be subject to 

enforcement, and/or subject to potential citizen suits. If a pesticide applicator is required 

to have an NPDES permit, but cannot obtain one because the permitting authority is 
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unable to issue a timely permit, an applicator would face a difficult choice. If the 

applicator chooses to apply the pesticide, he would risk being in violation of the CWA 

which would expose him to penalties of up to $37,500 a day.  Alternatively, an 

applicator could decide not to apply a pesticide.  The impact of not using a pesticide 

would depend on many factors, including the type and extent of the pest problem, the 

nature of the harm caused by the pest, and whether non-pesticidal alternatives were 

available to address the pest problem. The Court’s vacatur will affect many types of 

pesticide applicators who are not accustomed to obtaining NPDES permits while also 

requiring permitting authorities to develop and issue NPDES permits for a class of 

dischargers that they have no experience permitting.          

 59. The sheer number of applicators requesting NPDES permits will be 

significant.   Based on the estimates for the proposed PGP, adding the pesticide 

applications industry to the universe of NPDES permittees  will increase the number of 

permittees by approximately 365,000 (i.e., more than a 70 percent increase from the 

existing estimate of fewer than 600,000 NPDES permittees nationwide) for more than 

approximately 5.6 million pesticide applications annually.  Large numbers of pesticide 

applications will need to be covered under an NPDES general permit.  When the Court 

vacates the Final Rule, NPDES permits will be needed for each pesticide application 

that is applied directly to or over waters of the United States to control pests. Examples 

of such pests include mosquitoes, which transmit infectious diseases such as 

encephalitis and West Nile Virus; other flying insects such as gypsy moths, which 

defoliate forests causing growth loss or the death of trees; algae and weeds, which can 
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clog irrigation canals reducing the amount of water available to irrigate crops; and 

invasive species such as zebra mussels, which attach to and block water intakes for 

municipal water supplies and hydroelectric plants.   

60. To illustrate the magnitude, I have included the following information 

developed by OPP on the impacts of vacatur of the EPA Final Rule on mosquito control 

programs in the United States before EPA and NPDES-authorized states have 

functioning permitting programs for pesticide discharges.  According to OPP, there are 

approximately 1,200 Mosquito Abatement Districts (MADs) and other agencies in the 

United States that apply mosquito control pesticides, and we estimate conservatively 

that each MAD employs at least one applicator.  In addition, OPP’s analysis of available 

information, including information from the National Agricultural Aviation Association, 

Florida Coordinating Council for Mosquito Control and EPA data, indicates that there 

are 99 million acre treatments with adulticides per year and 4 million acre treatments 

with larvicides.  (An acre treatment represents a single application of a pesticide to an 

acre of land or water.  Multiple applications to the same acre result in multiple acre 

treatments.)  Based on information from these data sources on the distribution of aerial 

and ground applications, and the number of acres treated per application by air and 

ground, there are approximately 461,000 applications with adulticides and 19,000 

applications of larvicides per year.  Together, the instances of adulticide applications, 

and the instances of larvicide applications yield the total estimate of 480,000 pesticide 

applications made annually by MADs and other agencies involved in mosquito control. 
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61. Not only would decisions not to apply pesticides lead to loss of the benefits of 

their use until a later time, such decisions would in some cases actually necessitate use 

of much larger amounts of pesticide once applications could lawfully occur under a 

permit.  Proper timing of pesticide applications is a very important consideration in any 

pest control program, including activities eligible for coverage under the PGP. The 

inability to control pests when needed can result in more severe pest outbreaks which 

may be more difficult and costly to control and may also have greater long-term 

impacts. For example, application timing is critical in controlling weeds in much of the 

water that is used to irrigate more than 50 million acres of crop land. Weed infestations 

can cause canals to overflow and result in flooding adjacent areas. Similarly, algae 

control is needed to avoid physical blockage of mechanisms required to control water 

flow and allocation. For public health pesticide application (e.g., mosquito abatement), 

pesticide application is generally a component of a long-term ongoing operation that 

requires continuity in control operations to keep pest populations in check. A delay in or 

lack of state implementation of the PGP for public health pest control could have several 

detrimental impacts on pest control operations and the public.   

62. Programs to control mosquito populations are important for protecting public 

health. Although most types of mosquito-transmitted diseases have been eradicated 

from the United States, mosquitoes still carry some types of disease-causing organisms 

that they can transmit when they bite people or animals, including various forms of 
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encephalitis, West Nile Virus, and dengue.6  Disease-carrying mosquito species are 

found throughout the U.S., especially in urban areas and coastal areas or in inland 

areas where flooding of low lands frequently occurs.  Thus, pest control programs such 

as those for mosquitoes, cannot afford the kind of disruptions created by a premature 

vacatur of the 2006 rule. 

63.  Upon publication of the PGP, EPA will need time before the mandate issues 

to provide essential education and outreach to the regulated community. Not only is 

time needed to educate the industry about the requirements of the PGP as discussed 

above, but many of the entities affected by this Court’s decision have never been 

subject to CWA permitting requirements.  Despite the Agency’s efforts to educate these 

groups over the past two years, many are still confused as to how that statute operates 

specific to fundamental NPDES concepts such as “discharge,” “operator,” “waters of the 

United States,” “monitoring,” and “water quality standards.”   Without this basic 

understanding, many of these entities continue to struggle with even a most generic 

understanding of the implications of the Court’s decision and EPA’s pesticide general 

permit on their activities.  Thus, EPA did not foresee the enormous amount of time and 

resources that would be required to understand and provide outreach to the pesticide 

applications industry.  Rather, my estimate on the need for a two-year stay of the 

mandate was based on the standard time it takes the Agency to perform the technical 

analysis necessary to develop permit requirements.  Thus, the time between publication 

                                                      
6  A more in depth discussion of these types of diseases can be found at :  Joint Statement on Mosquito 
Control in the United States from the U.S. Environmental Protection Agency (EPA) and the U.S. Centers 
for Disease Control and Prevention (CDC), at: 
http://www.epa.gov/opp00001/health/mosquitoes/mosquitojoint.htm 
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of the PGP, or July 30, 2011, and its effective date, also October 31, 2011 will afford the 

time necessary for outreach to industry.   

64. Allowing NPDES-authorized states to see final PGP before finalizing their 

own NPDES permit.  To avert the significant disruption to users as discussed 

immediately above, EPA and state must have PGPs in place before the mandate  

issues.  As discussed above, EPA has been working diligently with NPDES authorized 

states so that they will have general permits in place before the mandate issues.  EPA 

has taken the unusual step of providing detailed information to the states about the 

potential terms of the final permit to encourage a smooth implementation process. To 

the best of our knowledge, as of February, 25, 2011, no states have issued final general 

permits, 28 states have public noticed draft general permits, 4 states have provided a 

working draft to EPA for review but have not yet public noticed that permit and 13 states 

have neither provided EPA with their working draft nor started the process of putting 

their draft PGP up for public notice and comment.   

65. Despite the collaborative process EPA implemented with the states, some 

states have told EPA that they must wait until EPA’s final permit is issued before they 

can finalize their own permits.  See attached letter from Utah (Attachmnet 1) and formal 

comments received on the draft PGP (www.regulations.gov; Docket ID: EPA-HQ-OW-

2010-0257). Additionally, some states like Hawaii and Delaware have indicated that 

even if EPA had published the final PGP in December 2010 they would still not be able 

to meet an April 9, 2011 deadline for permit issuance (let alone allowing time for 

regulated entities to know what requirements will apply to them and take necessary 
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steps to ensure compliance beginning April 9, 2011).  The Agency has worked closely 

with all NPDES authorized states to provide input on the types of requirements the 

Agency expects to include in its final permit although until completion of interagency 

review on its permit, the Agency will not have a final permit to share with the NPDES-

authorized states.   

66. In an effort to provide the states authorized to administer the NPDES 

program with a version of the PGP that is as close to final as practicable, EPA is 

committed to publishing a version of the PGP on the internet 

www.epa.gov/npdes/pesticides) after interagency review is complete in early March (a 

second round of inter-agency review may be necessary, as previously discussed, based 

on ESA consultation).    Consultation duties under section 7(a)(2) of the ESA apply to 

actions authorized, funded, or carried out by Federal agencies.  Accordingly, states 

generally do not need to consult under section 7(a)(2) when issuing their NPDES 

permits.  Thus, the Agency believes that once interagency review of the current draft of 

the PGP is complete (i.e., excluding any provisions resulting from consultation), this 

version of the permit, although not final, would serve as a useful model for states as 

they develop their own State NPDES pesticide general permits.   Any states needing 

EPA’s permit before proposing or finalizing their own permits would then have access to 

the complex technology and water quality requirements they need for purposes of 

drafting their own NPDES permits.   

67. In addition to providing some certainty on the terms of the PGP to the States,  

this “pre-ESA” version enables the States and EPA to provide outreach and education 
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to  the regulated community on what  permit requirements (except ESA-related 

provisions) to expect in the final general permit that will be issued after completion of 

ESA consultation.    So, future permittees (who will be new to the NPDES program and 

must familiarize themselves with it) could take the necessary steps (e.g., purchasing 

equipment, developing agreements internally with management and staff and externally 

with subcontractors, drafting pesticide discharge management plans) to comply with the 

majority of the permit terms upon the permit effective date.   

68. Throughout the permit development process, states have provided a constant 

reminder to EPA of their need for sufficient time after EPA finalizes its permit for their 

own permit issuances.  For example, Delaware stated in their formal comments on the 

draft PGP that it generally takes them upwards of one year to administratively enact 

new regulations, which is what would be necessary to finalize their PGP.   These 

concerns were raised at the three face-to-face meetings, on many EPA/state 

conference calls to discuss pesticides permitting, and in the formal response to 

comments submitted on the June 4, 2010 draft permit requesting EPA to seek an 

extension of the Stay of the Mandate for a period of time ranging from six months to 

eighteen months. See www.regulations.gov; Docket ID: EPA-HQ-OW-2010-0257 

69. Additionally, the states have been equally concerned with the lack of time for 

sufficient education and outreach.  Ordinarily, outreach to the pesticide user community 

occurs in the winter and early spring (i.e., the “off-season” when they are not as actively 

engaged in applying pesticides and when they are making plans for the upcoming use 

season).   A total of 19 states, as well as the National Association of State Departments 
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of Agriculture (NASDA), submitted formal written comments during the public notice 

period of the draft permit requesting that EPA ask the court to extend the stay.    EPA 

did not submit a motion to the court at that time because EPA thought it would finalize 

PGP in December, 2010, allowing time for States to develop their general permits 

modeled on the federal PGP and for EPA to conduct education and outreach.  Because 

EPA is over 2 months late, there is not enough time to do what we and the NPDES-

delegated states had planned and need to do. Staying the mandate until October 31, 

2011(end of the spraying season), will provide pesticide application operators the time 

to turn their attention to the new permit they must now comply with.   

70.  On February 9, 2011, EPA Administrator Jackson received a letter on behalf 

of the Association of State and Interstate Water Pollution Control Administrators, the 

Association of American Pesticide Control Officials, and the National Association of 

State Departments of Agriculture requesting EPA to seek a six-month extension of the 

stay of the mandate for purposes of state implementation.7  They state in their letter 

(see Attachment 2) that because EPA has not been able to finalize its permit, many 

NPDES authorized states are unable to finalize their own permits “as many of these 

states are using the federal permit as a design and implementation template.”   

Additionally, they provide that “[s]tates with proposed permits may want to make 

adjustments to enhance consistency with the federal permit, which could require further 

                                                      
7 These three national organizations are made up of state officials responsible for implementation and 
communication of programs related to surface water, pesticides, and agriculture, respectively, and 
provided invaluable support to the Agency in drafting the PGP permit and identifying the needs of 
stakeholders throughout the permit drafting process. 
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public comment,” which requires additional time for purposes of implementation. See 

Attachment 2. 

71. EPA believes that providing a “pre-ESA” version of the PGP to the states and 

seeking an extension of the stay of the mandate will allow the amount of time necessary 

for state implementation while ensuring that a new large regulated community will have 

the opportunity to come into compliance with both the federal and state PGPs. 

72. Federal Agencies will also be affected if the mandate issues prior to 

finalization of a federal PGP and state PGPs.  These issues were discussed in the 2009 

Declarations from United State Department of Agriculture (“USDA”) and the United 

States Coast Guard (“Coast Guard”)  that were submitted in support of EPA’s Motion for 

Stay of the Mandate.  The problems discussed in these Declarations will still hold true if 

the mandate issues before finalization of a federal PGP and state PGPs. See USDA 

and Coast Guard 2009 declarations, Attachments 3 and 4. 

 

SUMMARY OF TIME REQUESTED TO STAY THE MANDATE 

EPA estimates that the Agency needs until October 31, 2011 to conclude ESA 

consultation, finish and publish the final PGP including developing permit conditions 

following ESA consultation, finish responding to significant public comments, complete 

development of an eNOI system, provide time for States to review EPA’s PGP and 

incorporate similar provisions as appropriate for each state into their state-issued 

permits, and provide an appropriate timeframe for permittees to review and understand 

the contents of the PGP before having to comply with its requirements. In finishing the 
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February 11, 2011 
 
 
The Honorable Lisa Jackson        
Administrator       
U. S. Environmental Protection Agency    
Ariel Rios Building  
1200 Pennsylvania Avenue, NW  
Washington, DC 20460 
 
 
RE:  EPA Pesticides Permit & Request for Six Month Stay 
 
 
Dear Administrator Jackson: 
 
The undersigned organizations request that EPA pursue a six month stay of the 6th 
Circuit Court of Appeals’ mandate in National Cotton Council of America, et al. v. 
USEPA, which requires pesticide discharges to U.S. waters be covered by Clean Water 
Act (CWA) National Pollutant Discharge Elimination System (NPDES) permits. While 
states have been making tremendous progress in the development and issuance of 
state pesticides permits, there are several factors beyond our control for which we 
believe a six month extension is both necessary and appropriate to ensure significant 
vulnerability does not exist after April 9, 2011, when the current stay expires.  
 
While it is greatly appreciated that EPA has worked with many stakeholders in 
developing the federal general permit, EPA has not yet finalized and circulated this 
permit, which will be used in jurisdictions where EPA administers the NPDES program. 
This delay has compromised authorized states’ ability to finalize their permits, as many 
of these states are using the federal permit as a design and implementation template. 
While a state can deviate from the final pesticide use patterns and threshold limits 
selected by EPA, several states are relying on the expertise reflected in EPA’s final 
permit. States with proposed permits may want to make adjustments to enhance 
consistency with the federal permit, which could require further public comment. If these 
adjustments and modifications are controversial, some states will also have to hold 
public hearings. In the minority of states that will have final permits issued on or before 
April 9, 2011, coverage may not be immediate or automatic. 
 
This expanded universe of NPDES permittees is likely to exceed more than 365,000. 
Several states have had to make regulatory changes to include these dischargers, and 
at least two states are going through a legislative change.  States are still updating their 
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electronic notice of intent (NOI) for coverage systems to include these dischargers, and 
are developing management systems to process thousands of NOIs.  Additionally, the 
current timeline will not allow for adequate—if any—outreach to applicators to educate 
them on the requirements of the final permit.  Because this permit will apply to a large 
number of applicators who have never before required NPDES permit coverage, it is 
imperative that applicators have sufficient time to understand how to comply with the 
requirements of the permit.  EPA has long recognized the need to provide states with 
adequate time to revise and update their NPDES programs, as reflected in 40 CFR 
123.62.  
 
We believe EPA can articulate a compelling case to the court that six months will 
ensure the appropriate regulatory infrastructure is in place nationwide. A stay will be the 
least disruptive to critical pest and vector control programs, including mosquito control, 
that will occur this Spring and Summer, and which face immediate liability without permit 
coverage. The importance of pesticide control to public health cannot be overstated. 
 
We appreciate your consideration of these issues and look forward to your response.  
 
Sincerely,   
 
 
 
 
 
 

Dr. Andrew Fisk 
President of ASIWPCA 
Director 
Maine Bureau of Land and 
Water Quality 

Jim Burnette 
President of AAPCO 
Pesticides Administrator 
North Carolina Department of 
Agirculture & Consumer Services 

Leonard Blackham 
President of NASDA 
Commissioner       
Utah Department of 
Agriculture and Food 

 
 
  
 
cc:  Pete Silva, Assistant Administrator for OW, USEPA 
  Steve Owens, Assistant Administrator for OSCPP, USEPA  
  Michael Shapiro, Principle Deputy Assistant Administrator for OW, USEPA 
  Nancy Stoner, Assistant Administrator for OW, USEPA 
  Jim Hanlon, Director, OWM, OW, USEPA 
 Steven Bradbury, Director, OPP, OSCPP, USEPA 

Deborah Nagle, Director, Water Permits Division, OWM, OW, USEPA 
Allison Wiedeman, Chief, Rural Branch, OWM, OW, USEPA 
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IN THE UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT
 

THE NATIONAL COTTON COUNCIL 
OF AMERICA, et aI., 

Appellant, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 

Appellee 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
 

Nos. 06-4630; 07-3180/3181/ 
3182/3183/3184/3185/3186/ 
3187/3191/3236 

----------------) 

DECLARATION OF TEUNG F. CHIN, PhD. 

I, Teung F. Chin, declare that the following statements are true and correct to the best of 

my knowledge, information and belief, and are based on my personal knowledge and 

information supplied to me by employees of the United States Department of Agriculture under 

my supervIsIon: 

1. I am the Acting Director, Agricultural Research Service, Office of Pest Management 

Policy, United States Department of Agriculture (USDA), Washington, D.C. I have held this 

position since January 2009. I have nineteen years' experience with pesticide regulatory policy 

in the food industry and in the federal government including the Environmental Protection 

Agency's (EPA's) Office of Pesticide Programs, USDA's Animal and Plant Health Inspection 

Service (APHIS), and currently in USDA's Office of Pest Management Policy. I have interacted 

extensively on pesticide regulatory issues with a broad spectrum of grower and farmer 

organizations, applicators, and mosquito control officials. I have also been involved with 
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numerous pest action programs undertaken by APHIS and by USDA's Forest Service and 

research programs undertaken by the Agricultural Research Service. 

2. I am writing to describe the harm that will be sustained by United States farmers and by 

USDA agencies if this Court's ruling in the above-captioned cases is put into effect without a 

stay to allow the EPA and states time to develop the appropriate NPDES general permits. The 

Court's decision will have profound implications for American farmers, potentially extending the 

application of the Clean Water Act to agricultural activities that EPA has never regulated before. 

The EPA's current NPDES individual permitting process n1ay not meet the demands of 

agricultural production. Not only could the failure to obtain a timely NPDES permit for 

pesticide application disrupt planting for the current crop year, it could hamper American 

farmers' emergency pest management effolis and their ability to respond quickly to new pest 

infestations or threats of infestations, thus increasing the risk of crop losses. 

3. Additionally, several USDA agencies engage in the aerial application of pesticides, and 

could be affected by the Court's decision. The Forest Service and APHIS occasionally respond 

to emerging threats and emergency situations, and the inability to get a timely NPDES permit 

prior to the time EPA and the states issue general permits for pesticide discharges could 

compromise the agencies' ability to respond with efficiency and flexibility to these emerging 

threats and emergency situations. The Agricultural Research Service may have to curtail its 

research programs, setting back years of research. The time associated with obtaining an 

NPDES individual permit could substantially curtail the agencies' use of pesticides. As I will 

describe below, for the Forest Service, this could result in diminished efforts to protect the 

National Forests from pest infestation and could potentially increase the risk and severity of 

wildfire. For APHIS, delays associated with obtaining NPDES individual permits could result in 
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established new pests or diseases which could have been eradicated with timely applications of 

pesticides. 

I. Harm to United States Agricultural Producers 

4. Pesticides include insecticides, herbicides, fungicides, piscicides, nen1aticides, miticides, 

fumigants, rodenticides, repellents, pheromones, insect growth regulators, plant growth 

regulators or anti-microbials. They are applied to prevent, destroy, repel, or mitigate the effects 

of target pests. They may be applied aerially, ground-applied, injected, chemigated, fun1igated, 

or hand-applied. Piscicides and aquatic herbicides are applied directly to water to control 

nuisance or exotic fishes and aquatic weeds. 

5. According to a census by USDA's National Agricultural Statistics Service, there were 

2,204,792 farms and ranches in the United States in 2007, covering 922 million acres. Harvested 

cropland totaled 310 million acres. The market value of agricultural products for these farms 

was over $305 billion dollars. Using data from the National Agricultural Statistics Service 

Census, CropLife America -- a trade association representing manufacturers of pesticides -

estimated that in 2002, pesticides were applied on 947,000 farms. A 2005 study by the CropLife 

Foundation concluded that 215 million acres are treated with herbicides; and a March 2009 study 

concluded that 45 million acres of U.S. croplands were treated with insecticides. 

6. Agricultural production requires flexibility to respond to changing and unpredictable 

conditions. The amounts and kinds of pesticides used by growers can vary from year to year as 

pest disease pressures change. Extreme weather, excessive rain, or drought, can force an 

agricultural producer to modify his crop plans and require adjustments to the type and amount of 

pesticides applied. In addition, changing market conditions and commodity prices also can cause 
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a grower to switch crops within a year's time, which can dramatically change the mix and 

frequency of pesticides used. 

7. The currently available NPDES permits are not likely to meet all of the demands of 

agriculture production. Using the aquatic noxious weed control NPDES permit in the State of 

Washington as an example, the permit itself is specific to only the pesticides listed on the permit, 

and prohibits the use of those pesticides to combat any new aquatic weed pests without a 

modification to the permit. For general agriculture, pest problems can develop quickly and 

require a prompt response. Failure to apply a pesticide soon after a pest is first detected could 

result in recurring and greater pest damage in subsequent years if a prolific insect were to 

become established in a crop or other plant hosts. Fungal spores such as soybean rust can move 

hundreds of miles in a few days' time via the wind or faster in the event of a hurricane. The 

current NPDES individual permitting and permit modification process would hamper a farmer's 

ability to respond to routine crop or pesticide changes, as well as to respond quickly to emerging 

threats or to emergency situations. Delays in receiving an NPDES individual permit could lead 

to crop losses. These crop losses may not be compensated if crop insurance requires the prompt 

use of pesticides to mitigate risk. 

8. If agricultural producers are required to apply for NPDES individual permits for pesticide 

use in the spring of2009, before EPA or states issue general permits, there is likely to be wide

spread confusion regarding the scope of the permitting obligations. EPA and state guidance is 

necessary to address a multitude of specific issues ranging from the appropriate applicant (the 

landowner, the land-renter, or the hired pesticide applicator) to the affected bodies of water on or 

near the farm or forest land. Numerous farmers have already made planting decisions and 

purchased pesticides in reliance on the final EPA rule that provided that pesticide applications to 
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or over, including near, waters of the United States in compliance with the Federal Insecticide, 

Fungicide, and Rodenticide Act did not require NPDES permits. Farmers will be fearful of 

citizen lawsuits permitted under the Clean Water Act. 

II. Harm to USDA Programs. 

9. Programs administered by USDA -- including land management activities with respect 

to invasive plant species, fuels reduction, and wildlife populations and habitat -- also will be 

subject to disruption and delay by the inlnlediate requirenlent to obtain NPDES permits. 

10. Just as agricultural producers must respond quickly to weather events, emerging threats, 

and emergency situations, USDA also must respond to events and pest outbreaks that are 

unpredictable in their location and severity and may encompass several states simultaneously. 

Insect outbreaks in particular can erupt or change direction rapidly, requiring flexible and timely 

responses from land managers to limit the resulting property damage, environmental damage, 

and economic losses. Many USDA projects are time-sensitive. 

A. Forest Service Programs: 

Gypsy Moth and other defoliating insects: The program to suppress, eradicate, or slow 

the spread of the European gypsy moth in eastern states is the largest aerial spray forest operation 

in the United States and often occurs over or near waters of the United States. The Asian gypsy 

moth has been eradicated, but trapping programs are in place to detect new introductions from 

overseas. These pests pose major threats to hardwood forest resources and ecosystems wherever 

conditions favor population increases, or when they are introduced into new locations. Delays of 

field operations caused by immediate implementation of the NPDES permit requirement could 

render these programs largely ineffective. 
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Invasive Plant Control: Invasive plants corrupt a region's ecological processes, 

displacing native plants, reducing wildlife habitat, disrupting nutrient cycling, consuming more 

water than native plants and changing water tables. In addition, their proliferation provides 

powerful fuel for wildfires, increasing the likelihood of and severity of future wildfires. This 

year the Forest Service plans to treat at least approximately 30,000 acres of invasive plants in 

Oregon and Washington, alone. If a major delay occurs in the ability to apply herbicides as 

planned, and on schedule, this year or in following years, these invasive species will continue to 

spread and increase in size. This could result in greater cost to taxpayers, and permanent loss of 

some habitats that cannot be effectively controlled after a delay. The Forest Service employs the 

aerial application of herbicides to control leafy spurge and knap weeds in the West and cheat 

grass in the South. These aerial applications have the potential to occur over or near waters of 

the United States. 

Impacts to wildlife (Threatened and Endangered Species, and Game Species): The 

Forest Service conducts n1any projects to improve habitat for wildlife using vegetation 

treatments that include the use of herbicides applied to, over, or near waters of the United States. 

For example, the Forest Service cooperates with the Fish and Wildlife Service and several 

Florida state agencies to carefully manage herbicide applications directly into water to control 

invasive plant species in waterways to improve habitat for the endangered Florida Manatee. 

These treatments often are time-critical, and are usually coordinated to have specific 

effects. If delays in obtaining appropriate NPDES pem1its cause the Forest Service to miss a 

window of opportunity to apply the herbicide, some projects could be delayed, could be less 

efficacious, could require either additional chemicals or mechanical treatments to compensate for 
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the delay, with a result of increased cost, or may be cancelled altogether. The window of 

opportunity for an application of herbicide nlay sometimes be a matter of only a few weeks. 

Aquatic plant control: Aquatic herbicides are used to an increasing extent for control of 

aquatic invasive plants in water bodies on National Forests. Invasive aquatic plants reduce the 

habitat required by native animals and birds. The Forest Service makes direct applications of 

herbicides into water to control giant salvinia in Texas and hydrilla in the Northeast. 

Other applications/general: The Forest Service and its partners use aerial applications 

of herbicides to maintain powerline right-of-ways, to remove woody vegetation which allows 

water to infiltrate hydropower facilities (dams), and to improve range conditions, among other 

things. These aerial applications are made over or near waters of the United States. Delays 

resulting fronl the pemlitting process could have broad economic inlpacts, such as reduction of 

range forage available to grazing permittees, or damage to hydropower facilities. 

B. APHIS Programs 

11. One of APHIS's mandates is to prevent the establishnlent of foreign plant or aninlal pests 

and diseases. See http://www.aphis.llsda.gov/aboutaphis/.Inmanycases.animmediate 

response using pesticides is required to eradicate these quarantine threats. It is also critical that 

APHIS respond inlmediately to biosecurity enlergencies that involve aerial application of 

pesticides. Following are some examples: 

Crop Biosecurity: APHIS Plant Protection & Quarantine must be able to conduct 

coordinated responses to large biosecurity emergencies as reflected in the Homeland Security 

Presidential Directive 5, issued February 28, 2003. This directive requires that all federal 

departments and agencies adopt the National Incident Management System in their domestic 

emergency management. In the interest of Homeland Security, APHIS, and other federal 
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agencies, working with state partners and growers must maintain the ability to respond 

imn1ediately by application of pesticides, including aerial application if necessary, to deliberate 

or inadvertent introductions of new pests or diseases which may threaten the biosecurity of the 

United States. For example, a sudden large-scale introduction of Foot and Mouth disease, wheat 

rust or soybean red leaf blotch could threaten the U.S. food supply. As a last resort, aerial 

spraying might be used, and might be over or near waters of the United States. 

Exotic Fruit Fly Programs: APHIS quarantine pest eradication programs include 

Mediterranean, Mexican, and Oriental fruit flies, which can inflict 400 host plants including 

peaches, plums, apples, apricots, avocados, citrus, cherries, figs, guavas, nectarines, peppers, 

tomatoes and several nuts, resulting in severe economic damage. A 2002 estimate of the United 

States market value of the con1modities that could host exotic fruit flies was $7.2 billion. These 

fruit flies can be introduced from imported cargo shipments. If not detected in time, a small 

infestation can develop into a widespread outbreak making essential a rapid response with 

pesticides within a n1atter of days before the population further multiplies, spreads and becomes 

permanently established in the continental United States. Florida has encountered multiple 

large-scale outbreaks of Mediterranean fruit flies. Aerial spraying might be used, and might be 

over or near waters of the United States. 

Mormon Cricket and Grasshopper Outbreaks: About 40 species of grasshoppers can 

cause significant damage to crops and forage. Grasshopper and Mormon cricket outbreaks in 

2001 caused an estimated $25 million in dan1age to crops in Utah alone, but outbreaks have 

historically occurred throughout 17 western states. In 2009, 96 million acres in the Western 

States have elevated populations of grasshoppers. There is an annual need to apply pesticides 
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aerially to reduce pest damage for Western farmers and ranchers, and some of this aerial 

spraying likely will occur over or near waters of the United States. 

Zoonotic Outbreaks - The ruling will significantly affect APHIS's ability to respond to 

a mosquito borne zoonotic disease outbreak such as Rift Valley fever virus, which is a threat to 

livestock as well as to humans. Larvicide treatments directly into water would be curtailed 

enabling the larvae to emerge as adult mosquitoes which are vectors of the virus and spread the 

disease. Aerial applications over wide areas also would be affected if there were a need to 

identify and avoid all bodies of water. APHIS would likely be limited to treating only isolated 

strips of land, not only making it difficult for aircraft to fly those patterns, but also likely 

rendering the eradication effort ineffective. 

c. Agricultural Research Service 

12. USDA's Agricultural Research Service conducts research programs throughout the fifty 

states and in U.S. territories, some of which are located close to waters of the United States. The 

research programs can include application of pesticides and/or biological control agents as either 

a component of conventional agricultural production systems or as an experimental treatment in 

a scientific trial. If these programs were subject to an immediate NPDES permit requirement, 

the Agricultural Research Service would have to suspend these applications near water until 

proper permits could be obtained. This could seriously jeopardize on-going research trials, some 

of which are multi-year trials. An interruption in the experimental plan could compromise the 

integrity of the experiment, requiring the experiment to be repeated after the newly required 

permits are in place. This could result in a loss of the resources already invested in the trial and a 

delay in critical new information and technologies to solve high priority agricultural problems. 
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13. The Agricultural Research Service research progran1s involving direct applications of 

pesticides into water and aerial applications over water for the control of mosquitoes and biting 

flies would be halted to the detriment of public health and livestock efforts. Direct applications 

of pesticides to water for Agricultural Research Service's aquaculture research efforts would 

similarly be halted. 

III. Conclusion 

14. The immediate application of the NPDES permitting requirements, pursuant to this 

Court's decision, will disrupt American farmers' and USDA agencies' ability to conduct not only 

routine business, but also will compromise their ability to respond efficiently and effectively to 

emerging threats and emergency situations. Time is necessary for both agricultural producers 

and USDA agencies to determine the type of permits their activities will require, and to allow 

EPA and the states to issue appropriate NPDES permits. 

I declare under penalty of perjury that the foregoing is true to the best of my knowledge 

and belief. 

t~ 
Dated this L day of April 2009. 

Teung F. n, PhD 
Acting Dil\e tor 
Agricultura Research Service 
Office of Pest Management Policy 
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