
Email & Litigation 

In our social media world, we have come 

to blur the lines between conversation and 

correspondence. A major casualty has been 

the decline in writing skills, most notably 

among children and young adults who 

carelessly mix standard English with text 

message abbreviations in their school 

work. Many have come to think of e-mail 

as “conversations” that vaporize in the 

ether after clicking “send.” Little thought is 

given to the virtually permanent footprint 

of e-mail exchanges. While you as an indi-

vidual may delete material at your end, you 

have no control of the other end or your 

company server files. And then there is the 

“Reply All” button to make it worse. 

E-mail comes into play in a prominent way 

in modern litigation. You must understand 

that e-mail communications are not private 

and are “discoverable” in the course of 

litigation, most commonly in Employment 

Practices claims and other claims that will 

involve inquiry into “what did you know 

and when did you know it?” More danger-

ous still is the temptation to erase an e-mail 

record after notice of a claim. “Spoliation 

of evidence” by a defendant individual or 

organization is a serious matter which will 

result in serious prejudice to 

the defense. In the worst 

case, it may result in instruc-

tion to a jury that the evi-

dence destroyed can be pre-

sumed to be prejudicial to the 

defendant. 

It is bad enough that an e-mail thread may 

contain material that reflects poorly on the 

management of your church. But after a 

claim or lawsuit is filed, there is the temp-

tation to get all “chatty” about it via e-

mail: “I never liked that guy.” or “I knew 

she was going to try milking the system,” 

all the while using the “Reply All” button.  

Even worse, and this really happened, an 

attorney advises a client they should not 

communicate in this way, and the client 

takes that as instruction to delete e-mail.  

As your kids would say, OMG! 

So here are some rules to follow: 

 Especially in personnel matters, use 

the “reply all” button sparingly on an 

absolute need-to-know basis. Try to 

break your “reply all” habit, too. It 

results in needless proliferation of non

-essential communication anyway. 
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 Once a claim is asserted in any matter, 

lock down the e-mail. Just stop it! Use 

the telephone or meet in person. Get 

out of your chair, walk down the hall. 

 Restrict relevant written communica-

tion to the insurance adjuster or de-

fense attorney, without CC’s or 

BCC’s, in order to maintain “attorney-

client privilege.” 

 Direct staff NOT to delete any e-mail, 

with threat of disciplinary action. 

 Discuss rules for communication dur-

ing the course of litigation with either 

your own attorney or the one assigned 

by your insurance company. 

For clergy, it is notable that in most juris-

dictions the clergy-penitent privilege, if 

thought to exist, is void when information 

is shared with others. Note that this privi-

lege exists only in narrow circumstances 

and is not a catch-all for “I don’t want to 

talk about it.” If you are tempted to use e-

mail to communicate, remember, you 

don’t know how the recipient handled your 

communication. If your penitent shares it 

with his/her spouse, any privilege may 

have been waived. 

How to protect your church in a virtual world. 

Your Church: Employer and Small Business 

We receive calls almost daily regarding risk management questions, usually things relating to activi-

ties in the church. The questions come with such frequency, we are almost never surprised about the 

subject. Unfortunately, we do not get a lot of questions about employment issues. Instead we get 

claims and law suits, usually after a termination has gone badly. It is no wonder since only the largest 

congregations would be lucky enough to have attorneys and human resources professionals who can 

guide them. So we are going to do our part to help.  

The Insurance Board has just published a new reference resource for churches, “Your Church: Em-

ployer & Small Business.” The resource was written in conjunction with David B. Avison, Esq., 

Conference Attorney for the Central Pacific Conference, UCC.  It is available in hard copy on re-

quest or can be accessed as a PDF on our website: www.InsuranceBoard.org under Safety Solutions/

Church Management.  

It addresses a number of critical subjects to include: employment policies & practices; employment 

taxes, benefits & insurance; clergy considerations; governance; general insurance & risk manage-

ment and more. We will also schedule a future webinar based on this topic. If you are on our e-mail 

list, you will receive notice 7-10 days before hand. You can also check the schedule on our website 

under Webinar Information. 
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As we survey churches in the field, we find a distinct pattern of churches with no financial controls. 

We see the consequences far too often as new embezzlement claims arrive. Big claims -- $75,000 and 

more! These do not happen necessarily because the employees/treasurer are evil. They may result 

from personal problems. Sometimes the taking starts out being a “loan” in the borrower’s mind with 

true intentions of paying it back. Three years later, the totals have mounted and the “borrower” is in 

no position to pay it back. 

Once a loss is discovered, it is an absolute requirement to report it to the police in order to present an 

insurance claim. When the embezzler is a long term member of the church and his/her family is 

prominent in membership, the requirement to report becomes extremely distressing. We see this sce-

nario again and again. No congregation should have to endure this, and it is absolutely preventable. 

Now is the time of year when church leaders are rotating chairs. It is time to set a management agen-

da. A most important subject to get on the agenda is financial controls, those which meet Generally 

Accepted Accounting Principles (GAAP), the standards to which a CPA firm will audit any organiza-

tion, public, private or non-profit. Remember, the purpose is to protect people from being accused of 

irregularities, and to provide credibility and transparency to your constituents – your congregation. 

While by-laws commonly speak very generally to the broader duties of the treasurer, it is unlikely to 

find any definition of financial controls and separation of duties. Frankly, you should be unwilling to 

accept the position of Treasurer in your church unless there are controls in place which protect you 

and other church staff, and “lead (you) not into temptation but deliver (you) from evil.”   

While this is a serious chore, it is one that has been undertaken by many before you. Resources are 

available which provide a standard. There should be no need to engage in discussions about trust. 

These are things that simply should be done. 

Help is available on our website:  www.InsuranceBoard.org  Go to Safety Solutions/Church Manage-

ment. Several examples of financial handbooks are provided there.   

Embezzlement Still! Lessons From a Loss  Certificate of Insurance Myth 

Let’s be frank – Having a Certificate of Insur-

ance (COI) from a lessee or a vendor is almost 

worthless. This may be contrary to what your 

insurance agent has said, so we’ll try to explain. 

A COI is a document that says the “Insured” 

(vendor, lessee) has insurance of the kind de-

scribed on it for the term described. The COI is 

only an information document and conveys no 

rights at all to you, the “Certificate Holder.” 

It’s common to ask a vendor/lessee to provide a 

COI and an “additional insured” endorsement 

and take comfort if there is mention of it on the 

COI. Still not much has been done that directly 

benefits the church because insurers have rou-

tinely narrowed the conditions for “additional 

insured” status. You will never know unless you 

read their insurance policy.  

First, you cannot be sure you have “additional 

insured” status unless it is specified in a written 

agreement between you and the other party, 

such as a construction agreement or lease, no 

matter what the COI says. Second, the endorse-

ment may provide that it will only defend you 

with respect to acts of the vendor/lessee. That 

is, you will still have to defend yourself for 

what you may have done by way of contributo-

ry negligence. Third, the endorsement may 

provide that it is excess of other insurance you 

have unless the contract states that the vendor/

lessee policy is primary. 

You must first have a contract which provides 

an “indemnity agreement.” This will specify 

that the vendor/lessee will defend you against 

claims resulting from their activity or even the 

very presence of their activity on your property. 

For example: a slip and fall to the lessee’s cli-

ents on your property. It is most important that 

such indemnity includes injury to the employees 

of the vendor/lessee. If a tenant employee is 

injured, their workers compensation insurance 

will address the employee’s injuries. Then the 

workers compensation insurer will seek to col-

lect from you if the injury was caused by a de-

fect on your property (torn carpet). 

Remember, contract first with an indemnity 

agreement. The Certificate of Insurance? It 

makes sure the vendor/lessee will have financial 

resources to defend you.   

building loss are defined by the policy so that 

the maximum recovery will be the actual 

cost of repair or replacement. The value that 

the PA can add is to be certain that all of the 

benefits of the policy are secured, but it will 

cost you 10% of the final recovery. 

The other issue with hiring a PA is that the 

insurance adjusters (and IB staff) can no longer 

communicate directly with you. The time line 

for settlement becomes the PA’s, rather than 

the policy holder’s. There are commonly dis-

putes regarding value when the PA pushes the 

most costly means of repair or replacement. 

Construction is delayed. The recovery period is 

prolonged. Ultimately, the insurance company 

is responsible for business income losses only 

for a reasonable period of recovery and not for 

induced delay. 

We remind you that the role of the Insurance 

Board is to be your advocate. Our specific mis-

sion is to see that you are provided timely ser-

vice and receive all the benefits of the policy 

we have negotiated with the providers. We 

arrange advance and progress payments, and 

facilitate negotiations, all while construction is 

ongoing, until the final check is issued. 

In some parts of the country, it is more likely 

that our churches will be contacted by a “public 

adjuster” after a major property loss. Sometimes 

the church hires the firm before talking to the 

Insurance Board and is disappointed in the re-

sult. Here is an explanation. 

There are three kinds of claim adjusters: 

“company,” “independent,” and “public.” A 

company adjuster is one employed by the insur-

ance company, usually in a place where there 

are enough claims to justify having staff. An 

“independent adjuster” is a subcontractor who 

may work for an insurance company. A “public 

adjuster” (PA) is one who works directly for a 

policy holder to negotiate a property insurance 

claim, and is compensated directly by the policy 

holder, usually 10% of the claim proceeds. 

The PA’s justification for its expense is the 

premise that it will negotiate a larger settlement 

than the policy holder may obtain on its own. It 

is true that a PA may be more thorough about 

compiling a personal property inventory and 

researching the value of individual items  than a 

congregation lacking volunteers to do the work.  

On the other hand, the terms of recovery for a 

What is a Public Adjuster? 

http://www.insuranceboard.org
http://www.insuranceboard.org


American Red Cross Smartphone Apps: GET!! 
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Specific applications include First Aid, 

Hurricanes, Earthquakes, Wildfires and 

Shelter Finder. We have installed and 

briefly tested a few of these and have some 

immediate impressions. 

The environmental applications (hurricane, 

earthquake, wildfire) have the greatest util-

ity if you live in the area subject to the 

hazard. The application “sees” where you 

are, but also permits you to track another 

location such as family far away (enter zip 

code). In addition to planning guides and 

checklists, the applications also have some 

nifty tools buried in them.  

Within the Hurricane app, under Right 

Before, you will find a Make a plan 

(Toolkit) where you can turn your phone 

into a flashlight, a strobe light and a loud 

(and irritating) alarm to signal for help. 

Of all of them, the + FIRST AID + appli-

It’s official: there are now more “smart” 

phones than “dumb” ones in the U.S. In 

spite of the down sides of smart phone 

addiction and distracted driving, those who 

have come to rely on them now wonder 

how we lived without them. Indeed, our 

younger children will have no idea whatso-

ever of life without a smart phone. 

Of course the fascination with, and driver 

of smart phone utility is the “applications” 

that are available. Some are fundamental: e

-mail, navigation, alarms, and weather. 

And then there are the games.  

We are happy to tell you that American 

Red Cross is now creating and releasing  a 

number of applications, which you can 

evaluate on their website: http://

www.redcross.org/prepare/mobile-apps. 

cation is a MUST HAVE. You probably 

will not use it much, but unlike your rec-

ollection of your two-year-old First Aid 

training, the required knowledge is imme-

diately at your fingertips. 

The application opens with a list of inju-

ries from “allergies” to “unconscious, not 

breathing.” Next come important first aid 

steps along with a very short video – 30 

seconds. You will be able to quickly re-

fresh your knowledge of how many chest 

compressions per minute are required for 

CPR. (Answer:  100) 

The only shortcoming of all of these ap-

plications, and something you will need to 

think about if you are evacuating, is the 

matter of battery consumption. Since 

these tend to be battery draining applica-

tions, you will need to charge your phone 

sooner than later…somewhere. 

Hurricane Sandy Unleashed! 

You may have wondered how Hurricane Sandy has affected the Insurance Board pro-

gram. By mid-December we had 90 claims reported in CT, MA, ME, MD, NJ, PA, OH and 

VA. As we near publication the count is 92. The largest number of claims, over 25%, was 

in PA, followed by NY. The total damage estimate is presently $2.4M and will likely 

grow. The worst loss was suffered by a church in midtown Manhattan, where construction 

materials from an adjacent high rise building were blown onto and through the church roof. 

At this time almost 75% of the claims are paid and closed. Average claims paid to date 

were $6,500 with a range of $200 to $30,000. A few very large and more complicated 

claims will remain open for some time. Now we are bracing for the winter, which we hope 

will be mild, and 

spring, which we 

hope will be 

fair. However, the 

pattern of hail dam-

age and tornados in 

the Midwest in re-

cent years has been 

profound.   

Sandy Hook, and What We Can Learn—Security 

First and foremost, our prayers continue to be with the whole community as well as all of those whose lives 

forever will be changed as a result of the tragedy at Sandy Hook Elementary School in Newton, CT. No 

words can express our sadness. We ask that God grant them the faith in Him they need to be able to con-

tinue with their lives.  

As this issue of The Steward was being prepared, only three days had passed since the devastating shooting 

deaths at Sandy Hook. We could not help but reflect on the events, especially so close to the Christmas 

holiday, knowing we would assemble in a very public building (church) with family and friends. We were 

thinking, what can be done realistically to prevent, or for that matter, survive such an intrusion in the plac-

es we meet to worship and celebrate life. 

Over the same weekend, while attending a Christmas concert at a local church, we encountered a display in 

the church narthex seeking to recruit new ushers. Several good reasons to volunteer were enumerated:  it’s 

fun, you meet people, you won’t miss worship, and you get to count the money. However, the church 

missed a very important reason that we wish to promote – the safety and security of the congregation. 

First, ushers are in a position to know and observe people coming and going. Second, they can be trained 

as a team to manage a crisis. A crisis might be a health emergency, a disruption, a weather emergency or a 

fire. They can be trained in first aid or CPR/AED. They can know every means of exit. They can know 

where to “shelter in place” and when that is appropriate. They can know and have the means to lock down 

the building internally. They can know who has mobility challenges. They can “story board” every kind of 

emergency and plan for it. And most importantly, they can lead in an emergency, as did the teachers 

at Sandy Hook.  

In a time of emergency, the ushers are the only leadership team instantly available. It is no small responsi-

bility. Example: in an emergency many people will attempt to leave by the same route they arrived. This 

individual action may result in chaos and slow evacuation unless ushers can take charge to direct an order-

ly evacuation by the most direct and secure route. 

We have been asked before, and expect to be asked again: what about concealed carry ushers?  Our re-

sponse is, if there is a persistent threat, be it the character of the environment or a disruptive individual, off

-duty police services are recommended. Their uniformed presence and ability to communicate instantly 

with on-duty forces will have a deterrent and time-saving effect. 

Especially when you are a large congregation in a large complicated facility, we recommend that safety 

forces, police and fire, visit your site often so they can be familiar with its layout. You should provide them 

drawings if you can. 

 

This is change you can, and should, initiate now. 

Church of the Covenant 
Presbyterian Church in 

Manhattan suffers roof 

damage from a neigh-
boring high rise during 

Hurricane Sandy. 
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Bullying isn’t just a schoolyard activity 

anymore. It follows kids home and to 

church through the wide array of technology 

available to our young kids. Think about it: 

Even in the home, on TV, the premise of 

most of the “reality” programing is bully-

ing. To remain on the program you must be 

“liked.” Relationships are managed by ru-

mor and innuendo. Losers are publicly 

shamed. It has even permeated our lan-

guage. We now hear the cliché, “Oh, she 

was voted off the island.” It is a sad stand-

ard of “reality” being presented to impres-

sionable young adults. 

This is why we like the term SafeConduct™ 

when referring to abuse prevention – we 

wish to define how to act in our relation-

ships, whether adult-adult or adult-child, 

and especially child-child. Standards may 

apply to professional boundaries, displays 

of affection, discipline, out of program con-

tacts, and most critically for young people, 

proper use of social media. 

Incidents of cyber-bullying are serious and 

have led to serious consequences including 

suicide. Because of the stigma attached, 

young people are often reluctant to self-

identify as targets of bullying. They may 

use expressions such as “being picked on” 

or “made fun of.”  

It is an ethical and legal responsibility of 

leadership to identify and investigate these 

circumstances, and especially to be sure that 

bullying does not occur within church spon-

sored social media. 

Your abuse prevention policy, whether you 

call it SafeConduct™ or safe church, safe 

sanctuary, child safe or otherwise, needs a 

social networking Code of Conduct. Your 

Code of Conduct should define leadership 

responsibilities as follows: 

 Prohibit comments that are, or could be 

construed by any observer, to be harsh, 

coercive, threatening, intimidating, 

shaming, derogatory, demeaning, or 

humiliating. 

 Prohibit sexually oriented conversa-

tions or discussions about sexual ac-

tivities. 

 Prohibit private messages between 

employees and volunteers and chil-

dren. 

 Prohibit posting inappropriate pictures 

(for example, sexually suggestive, 

exploitive or voyeuristic) or inappro-

priate comments on pictures. 

 Provide children and their parents 

with the Social Networking Code of 

Conduct.  

 Encourage parents to play a role in 

monitoring their children's interac-

tions with employees and volunteers.  

 Continuously remind children how to 

interact appropriately through social 

networking sites. 

 Deny participation by individuals who 

repeatedly violate the Code of Con-

duct.  

We have introduced our SafeConduct™ 

Policy & Procedure Template on our web-

site. Go to www.InsuranceBoard.org  

Click on Safety Solutions, then SafeCon-

duct™ Workbench. Within the template 

we have provided a Code of Conduct 

which includes social media.   

Prevent Bullying In Your Church 

Sandy Hook, and What We Can Learn—Security 

First and foremost, our prayers continue to be with the whole community as well as all of those whose lives 

forever will be changed as a result of the tragedy at Sandy Hook Elementary School in Newton, CT. No 

words can express our sadness. We ask that God grant them the faith in Him they need to be able to con-

tinue with their lives.  

As this issue of The Steward was being prepared, only three days had passed since the devastating shooting 

deaths at Sandy Hook. We could not help but reflect on the events, especially so close to the Christmas 

holiday, knowing we would assemble in a very public building (church) with family and friends. We were 

thinking, what can be done realistically to prevent, or for that matter, survive such an intrusion in the plac-

es we meet to worship and celebrate life. 
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fun, you meet people, you won’t miss worship, and you get to count the money. However, the church 

missed a very important reason that we wish to promote – the safety and security of the congregation. 

First, ushers are in a position to know and observe people coming and going. Second, they can be trained 

as a team to manage a crisis. A crisis might be a health emergency, a disruption, a weather emergency or a 

fire. They can be trained in first aid or CPR/AED. They can know every means of exit. They can know 

where to “shelter in place” and when that is appropriate. They can know and have the means to lock down 

the building internally. They can know who has mobility challenges. They can “story board” every kind of 
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bility. Example: in an emergency many people will attempt to leave by the same route they arrived. This 

individual action may result in chaos and slow evacuation unless ushers can take charge to direct an order-

ly evacuation by the most direct and secure route. 
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sponse is, if there is a persistent threat, be it the character of the environment or a disruptive individual, off

-duty police services are recommended. Their uniformed presence and ability to communicate instantly 

with on-duty forces will have a deterrent and time-saving effect. 

Especially when you are a large congregation in a large complicated facility, we recommend that safety 

forces, police and fire, visit your site often so they can be familiar with its layout. You should provide them 

drawings if you can. 

 

This is change you can, and should, initiate now. 
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