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Introduction
Political philosophy (a.k.a. political theory) has been occupied throughout its history with two
perennial concerns.1 The first is the restraint within a state of the chief executive, or monarch, so that his
actions promote the common good instead of his private interests. The second is the administration of
justice, so that offenses are properly punished, that conflicts between members of society are settled, and
that due process is followed.
In the history of The Lutheran Church-Missouri Synod, the first concern of political philosophy
was dealt with at its beginning, in the case of Bishop Martin Stephan. He was accused of using the
financial goods and certain women of the Saxons for his private interests. This led the founders of the
Missouri Synod to establish a constitution in which the chief executive of the church was restrained by
the synodical convention, as well as by other checks and balances. This was paralleled at the
congregational level, so that the pastors of congregations were restrained by their voters’ assemblies, as
well as by other checks and balances. 2
The second concern of political philosophy, i.e., the area of justice, has often been an afterthought
in the Missouri Synod. Even today, at the congregational level, it is rare to find a constitution and bylaws
that give much help to a president or elders attempting to adjudicate a case within a congregation. But we
have always had a justice system, of some sort, at the synodical level. My essay intends to review the
history of this system, how the Missouri Synod has dealt with offenses against its doctrine and moral
standards, and how it has settled conflicts when and where they occurred.
Pre-History: The Church Orders of Germany
The Germans have, as a rule, always been a “law and order” type of people. This is true in spite
of the American perception of Germany, which was colored by our experience in the two World Wars.
This was as true for the Lutherans in Germany as for any other Christians. Beginnings with visitations in
the 1520s, Luther and his colleagues took up visitation of parishes and schools to set everything in order.
In the course of time and experience, this resulted in a set of church ordinances [Kirchenordnung] in the
Lutheran territories.
Last year Concordia Publishing House published in English translation the 1569 Church Order of
Duke Julius of Braunschweig and Lüneburg, 3 most of whose territory would later become part of the
Kingdom of Hanover. This church order was co-authored by the confessors Martin Chemnitz and Jacob
Andreae by request of the duke. In this church order, we can see how many Lutherans dealt with issues
of discipline and dispute resolution in the earliest days of the Lutheran church.
The basic level of supervision was the “superintendent,” whose job was to visit every parish twice
a year.4 He was responsible for anywhere from eight to twenty-five pastors,5 so he was the equivalent of
our “circuit visitors” today. During his visit to a parish, the superintendent interviewed every pastor in a
parish, the mayor of the town, and a few responsible laymen. The superintendent was given a list of
questions which he was to ask these people and guide his investigations.6
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Superintendents were themselves supervised by “general-superintendents,” who were responsible
for two to five superintendents.7 Discipline was initiated by the pastor, and if his admonitions did not
avail, the case went to the superintendent. If his admonition did not avail, it went higher up to the
consistory, which was the final court that decided on excommunication. 8 For more details about this form
of Lutheran church governance, I encourage you to obtain and read through the 1569 Church Order
published by Concordia Publishing House.
LC-MS First Period (1847-1941) – Conventions and Ad Hoc Committees
In the synod’s first constitution of 1847, the synod president was given the responsibility of
visiting in a three year period every congregation and pastor in order to review their doctrine, life, and
performance of duties. 9 He was to strictly follow detailed visitation “Instructions” that were adopted by
the synod and published with the Constitution.10 As part of his visit, the president was to “effect a
peaceable settlement” if there were differences between the pastor and congregation. 11 If there were other
disputes between groups or individuals within a congregation, the president could also settle those cases,
but only if all persons involved in the dispute requested arbitration. 12
At the synodical convention, which was at first held annually, the synod president was to report
on his visitation from the previous year.13 If there was a case of a pastor who had continued in “wrong
doctrine or in an offensive life,” and that pastor had been reprimanded several times by the synod
president, the congregation involved, and the ministerium, then the synod president was supposed to
report this to the synodical convention. On the basis of this report, the convention was to reprimand the
offending pastor, and if this reprimand failed, the pastor was to be expelled.
In 1854, a new constitution was adopted by the Missouri Synod. The primary change was the
creation of districts, initially four in number. The synod president’s duties of visiting congregations and
pastors, the reporting of erring pastors, and the settlement of disputes were all handed over to the district
presidents. In those days and until the latter twentieth century, district presidents were full-time pastors,
not full-time executives.
In the 1854 constitution, cases of erring pastors were to be reported by the district presidents to
their district conventions, in the same manner in which the synod president had handled those cases under
the previous constitution. The district conventions were to reprimand the erring and obstinate pastors,
and expel them if there was no change in response to the reprimand. 14 Urgent cases of dispute within
congregations were to be settled by the district president or by an ad hoc committee appointed by him. If
the matter was not urgent, the case was to be settled by the district convention. 15
The synod president in the 1854 constitution had “the supervision over the doctrine, practice, and
the respective administration” of all church-workers, all synod and district officers, the districts, the
pastoral conferences, and the congregations of synod.16 But his supervision was severely limited to
giving “advice, admonition, and reproof,” unless the affairs of the synod required his participation in a
case AND he was expressly invested with such power. This meant that when someone, or some group,
went awry, the synod president could only report the problem to the district president or district
convention. Finally, the case could be brought to the synod convention if necessary, 17 which convention
was always understood to be a final court of appeal.18
How did this work out in practice? Vice-President Daniel Preus published an illuminating article
in the Epiphany 2003 issue of LOGIA titled “Church Discipline in Early Missouri and Lutheran Identity.”
It is now available as a free download on the LOGIA website,19 and I recommend that you read it. In
summary, Preus states that:
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Already by the 1870s, however, in view of the limited time available at the synodical and
district conventions, investigations were handled mostly by committees. The final ruling,
however, continued to be made by the synodical convention. 20
As to the process of discipline or arbitration, I assume that when C.F.W. Walther’s Pastoral
Theology was published in German in 1872 that its chapters on fraternal discipline, public repentance, and
excommunication were used as a guide.21 For difficult cases, Walther referred22 the reader to the 1664
“Wittenberg Counsels”23 and the 1623/1671 “Treasury of Counsels and Decisions” edited by Georg
Dedekennus.24 These books in Latin were collections of judicial decisions made by the orthodox
Lutheran faculties for church discipline and dispute cases in the 16th and 17th century. In 1902, August L.
Graebner published an essay in English about the use of evidence in church discipline, 25 which became
part of John Fritz’s Pastoral Theology in 1932.26 Fritz’s work was still being used at LC-MS seminaries
and by LC-MS pastors through the late 1980s.
There were two controversial cases from this first period that tested the original justice system of
the LC-MS. The first was the 1899 Trinity, Cincinnati, Ohio case. In that case, the two pastors of that
church excommunicated a lay member for withdrawing his son from the German parochial school, so that
the boy could improve his English in time for his high school education. 27 The layman appealed his
excommunication to the district. The district president suspended the two pastors in 1903, and the district
convention upheld the suspension. The congregation initially sided with the pastors, resigned from the
Missouri Synod, and applied to the Wisconsin Synod for membership.
When Trinity, Cincinnati applied to the Wisconsin Synod for membership, it thereby involved the
Synodical Conference in which both synods were members. The question was thus posed to the
Synodical Conference whether a district, or even the synod itself, could overturn or interfere in a
congregation’s excommunication of its lay member. The actual case was resolved when, in 1911, Trinity,
Cincinnati deposed its pastor and lifted its excommunication of the layman.28 The theoretical issue was
finally resolved by the Synodical Conference’s 1932 “Thiensville Thesis” which states: “The discipline
of a local congregation and the discipline of a synod cannot properly come into conflict with each other
because the local congregation expels from the local congregation, not from the synod, and the synod
from the synod, not from the local congregation.”29
The second controversial case in the first period was the case of missionary Adolph A. Brux.
Upon his arrival in Bombay in 1924, Brux and his wife had attended evening vespers led by a
Presbyterian in a Bombay missionary guest house.30 His attendance at that worship service was
challenged by a fellow missionary. Brux defended his action with an essay criticizing the LC-MS
existing position on “prayer fellowship.” The case then went to the LC-MS mission board for resolution.
When Brux returned to America in 1931 on furlough, he met with the mission board and some
members of the Saint Louis seminary faculty. In 1932 both the mission board and faculty determined that
Brux was in error in the matter of “prayer-fellowship” and that he could not return to the mission field.
Brux protested the authority of the mission board, since he had originally been called by his district to
serve as a missionary. The case then went to an ad hoc committee, whose recommendations were
rejected by the mission board.
Brux published and circulated two treatises defending his theological position and his case. 31
These treatises included charges by Brux against synod president Frederick Pfotenhauer for his handling
of the case. Brux appealed his case to the 1935 synodical convention, which appointed another ad hoc
committee to review the case. This committee approved his returning to India, but demanded some
apologies from him. Brux refused to apologize, and appealed to the synod convention again in 1938. By
then he was already working at the Oriental Institute at the University of Chicago, so his return to India
was a moot point.
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The 1935 synod convention witnessed the non-election of President Pfotenhauer and also the
establishment of a Constitution Committee, part of whose purpose was to review the adjudicatory process
of synod. In my opinion, Pfotenhauer’s legitimate involvement in the Brux case, the charges published
by Brux against him, and the confusing committee process in that case led the synod to think that there
could be a better way in dealing with such complicated cases. A new model for appeals was proposed by
the Constitution Committee at the 1938 convention, 32 which was finally adopted after some revision in
1941.
In summary, the first period saw the administration of cases by district presidents, with the
decisions to expel or final decision in disputes being made by the district convention or synod convention.
This entailed the use of ad hoc committees at the discretion of the district or synod presidents or by
decision of the conventions.
LC-MS Second Period (1941-71) – Boards of Appeals
The 1941 convention created permanent Boards of Appeals for both the districts and synod. The
intent was to avoid the pitfalls of the ad hoc committee system and to keep most adjudicatory matters out
of the synod and district conventions. The 1941 proceedings state:
Synod and each District shall elect a Board of Appeals, that of Synod consisting of four
clergymen and three laymen and that of District of not fewer than three clergymen and
two laymen. Their term of office shall be six years. No member shall serve on this
Board successively longer than two terms. No administrative or executive official of
Synod or of any of its Districts shall be a member of a Board of Appeals. 33
The prohibition of synod and district officers from serving on Boards of Appeals was in keeping with the
American principle of the separation of executive and judicial powers. It also spared synod and district
officers from the type of backlash that President Pfotenhauer had to endure due to his necessary and
legitimate involvement in the Brux case.
The synodical president’s powers in cases of adjudication or discipline changed significantly in
1941.34 Before 1941, if the synod had an erring district president, the synodical president was to deal with
him, and if that proved fruitless, he was to report it to the national convention. This process is still in
place (see LC-MS Constitution Art. XI.B.2). Before 1941, the synodical convention would then take up
the case and decide what to do with that district president.
In the revisions of 1941, nobody seemed to have noticed that the linkage between the two parts of
the disciplinary process had been severed. The synod president may still deal with an erring district
president and report him to the synod convention, but that convention no longer has a process for
disciplining the errorist. It is like having policemen who can arrest, but having no judge to bring the
criminals to trial. The essential part of the justice system is missing.
In the 1941 to 1971 bylaws, synod conventions could still review a case considered by the district
or synod Board of Appeals by forming a “Committee of Review.”35 This committee, elected at the
convention, was charged only with determining whether errors were made in procedure, and if so, the
case was remanded back to the Synod Board of Appeals for correction.
In 1965, the synod convention gave to the district presidents the power to suspend a churchworker from his “duties and responsibilities of office” before a Board of Appeals had determined that he
was guilty. This was a definite move toward an episcopal system and it did not sit well with the synod.
The matter of restriction and suspension by district presidents was revised several times, in 1969, 1971,
1983, and 1986.36
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There was a well-known controversial case in the second period, namely, the case of Pastor
Herman Otten against Concordia Seminary, Saint Louis for its refusal to certify him for the ordained
ministry.37 Pastor Otten was not certified to serve as an LC-MS ordained minister in Spring 1958. He
appealed this decision to the seminary Board of Control that year, and then appealed to the Synod Board
of Appeals, which had a tie-decision on Otten’s case in November 1960.
Years later, this case was reviewed again by the LC-MS Commission on Appeals, which ruled in
December 1984 that the tie-vote meant the seminary had not “met their stipulated burden of proof and
Herman Otten shall be considered to be the prevailing party.”38 In spite of that 1984 ruling, Pastor Otten
was never certified to be a minister by the Missouri Synod, though he served one of its congregations in
New Haven, Missouri for his entire career.
LC-MS Third Period (1971-92) – Commissions on Adjudication and Appeals.
In 1971 the synod convention revised the Board of Appeals system. 39 Instead of two, it created
three types of judicatories: District Commissions on Adjudication, the Synodical Commission on
Adjudication, and the Synodical Commission on Appeals. The Synodical Commission on Adjudication
was the venue for cases in which the synod, a district, or one of their agencies or employees was a party
to a case. All members of these three commissions were to be elected by their respective convention, i.e.,
either district or synod. The adjudication boards consisted of four clergy and three laymen, at least two of
which laymen were to be lawyers. The Commission on Appeals consisted of five clergy and four laymen,
at least two of which were to be lawyers.
The 1941 prohibition of synodical and district officers and staff serving on these commissions
was continued, with the exception of members of synodical seminaries and colleges. The possibility of
the review of cases by the synod convention via its “Committee of Review” was eliminated in 1971. In
other respects, the Commissions on Adjudication and Appeals operated in a similar manner as the
previous Boards of Appeals. The differences between the two can be found by comparing the second
period “General Rules Governing Boards of Appeals” 40 with the third period “Rules of Procedure.”41
There was a well-known controversial set of cases in the third period, namely, the several cases
pertaining to President Robert Preus’ termination as President of Concordia Theological Seminary, Fort
Wayne. 42 Preus was terminated by the CTS Board of Regents under the specious rubrics of “honorable
retirement.”43 The problem with this action was that “honorable retirement” was defined in the bylaws as
taking place automatically at age 70 for the seminary president, but Preus was age 64. If the CTS Regents
had terminated Preus for cause under the rubrics of “removal of office,”44 he would have had recourse to
the synod’s adjudicatory system, but in this situation he had none.
After making a personal appeal for help to President Ralph Bohlmann, and receiving none,
President Preus went to the civil courts in Allen County, Indiana, in the hope that the courts would require
the LC-MS to follow its own bylaws. They did so, but the President and Vice-Presidents of the LC-MS
countered with the suspension of Preus from the LC-MS clergy roster on the basis of his allegedly
violating I Corinthians 6. Ultimately, in January and May 1992, the LC-MS Commission on Appeals
ruled in Preus’ favor, restored him to the clergy roster, and told the Fort Wayne Regents to return him to
office as president at the seminary.45
The Fort Wayne Regents refused to recognize the authority of the Commission on Appeals, so the
case was settled by the 1992 synod convention through an ad hoc committee appointed by synod
president Bohlmann. This committee let Preus keep the title of President for a year, but gave all
presidential authority to another seminary officer who was already in place.46 This ad hoc committee was
also responsible for making the “opinions” of the Commission on Constitutional Matters and Commission
on Theology and Church Relations binding on all adjudicatory and appeals cases through a resolution
which it proposed to the convention.47
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LC-MS Fourth Period (1992-2004) – Dispute Resolution System
A committee, called the “Task Force on Conflict Resolution,” was appointed by President
Bohlmann in January 1990 to review the entire system of adjudication and appeals. It should be observed
that the Preus case was uppermost in the synod president’s mind at that time. The task force proposed a
complete overhaul of the synod’s adjudicatory offices and procedures under the general principle of
“conflict resolution,” which was adopted at the 1992 convention. The preamble gave the rationale for
these radical changes:
[T]he process presented by the task force offers the Synod a new procedure for conflict
resolution that: a. is thoroughly biblical; b. stresses the reconciliation of members within
the family of God (encouraging a win-win rather than win-lose resolution of conflict); c.
presents a positive witness to the secular community as to how Christians resolve their
conflicts; d. provides for final resolution of disputes in a timely manner; e. is less costly
in terms of money and time; f. discourages the secular approach of adversarial litigation;
and g. requires a face-to-face meeting of the complainant and respondent in a spirit of
Christian reconciliation. 48
Whether any of these statements are true, they were the “selling points” that convinced delegates to adopt
the new system.
In the new dispute resolution system, the previous prohibition of synodical and district officers
and staff from serving as officers in the system was removed, as was the limitation of holding multiple
offices.49 “Reconcilers,” who were really judges in many cases, were appointed in groups of four, with no
more than two pastors. The requirement to have lawyers serving as adjudicatory officers, found in the
previous period (1971-92), was eliminated. Dispute Resolution Panels at the synodical level were to
include at least one pastor and one layman in a group of three. The selection of the “reconcilers” was to
be done by the district Board of Directors, based on a list supplied by Circuit Counselors. The synodical
dispute resolution panels were chosen from the total roster of reconcilers by casting lots.
There are many things that could be said about the problems inherent in this new system50 and I
think my co-presenters will be doing that today. I have only a few comments to make. First, there is
confusion between dispute cases and expulsion cases in the bylaws from this period, which confusion was
corrected to some degree in the 2004 revisions. Second, the term “reconciler” is deceptive. Although
reconciliation is appropriate where no harm is done, restitution is also a Christian principle that needs to
be observed where loss is suffered. Third, dispute resolution is a needed function and was part of the
original LC-MS visitation by the synod president, and later by district presidents. I can only guess that it
was made part of the adjudication system because district presidents were no longer involved in that area.
Fourth, CTCR and CCM rulings, which are absolutely binding on cases in the dispute resolution
system, are rendered ex parte, without notice or hearing. This prevents these commissioners from
understanding the full implications of what they are ruling on and, more importantly, denies to defendants
and complainants a fundamental right of due process.51 The ACELC recently discovered this when a
ruling was made against them by the CCM without their being notified. 52 Finally, lawyers and any sort of
adviser are prohibited from attending hearings, so that both complainants and defendants are left to their
own devices in church court.53 Those who are not knowledgeable in the law, whether civil or church law,
could easily be taken advantage of by unscrupulous church officers or persons opposing them.
There was a well-known and controversial case in this fourth period, namely, the case in which
Atlantic District President David Benke was charged with violating the LC-MS Constitution’s prohibition
of syncretism54 when he participated in an inter-faith worship service at Yankee Stadium. 55 Eighteen
pastors and three congregations filed charges against Benke, and the charges were heard by LC-MS VicePresident Wallace Schulz. Schulz determined that Benke should be suspended. The case then went to a
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Dispute Resolution Panel. The panel ruled on the basis of several binding ex parte rulings of the
Commission on Constitution Matters. The panel concluded that Benke’s suspension was lifted and he
was to remain a pastor in good standing in the LC-MS. In this case, the Commission on Constitutional
Matters made all the key decisions, acting as a veritable “supreme court” for the synod.
LC-MS Fifth Period (2004-present) – Dispute Resolution System and Hearing Panels
In my opinion, the dispute resolution system did not handle the Benke case well, and not just
because of its outcome. I think that the synod president and his Blue Ribbon task force also came to the
same conclusion, because they proposed another major revision to the adjudication system as soon as
possible, to the 2004 convention. 56 Although it had a number of faults, the system introduced in 2004
was an improvement, because it separated cases that were disputes and that needed “reconciliation” from
cases that were potential expulsions.
The 2004 revisions to the bylaws also provided for a modified system for judging expulsion cases
involving district and synod officers and staff, for cases in which the synod president is a defendant, and
for cases of sexual misconduct or criminal behavior. I have analyzed the 2004 system, as it presently
exists in the 2013 Handbook, in a flow chart that is available at the website of “Brothers of John the
Steadfast.”57
It is not unusual for LC-MS people to hear about an erring pastor, teacher, professor, or
congregation and then to wonder why the synod president doesn’t do anything about it. If the error
happens at the parish level, involving a pastor, teacher, commissioned church-worker, or congregation,
according to the Constitution the synod president can do nothing about it, other than to tell the district
president to do something. The district president can, and has at times, ignored the synod president with
impunity. This is the government that the Missouri Synod established in the 1854 revisions to our
constitution, and it has remained so ever since. A recent ruling of the Commission on Constitutional
Matters confirms this.58
The synod president was also removed from supervision over the LC-MS universities and
colleges in 1995, when they were reincorporated as the Concordia University System (CUS). Their
faculty and presidents report to the CUS Board and its President. The synod president now only has
disciplinary authority over synod officers, employees of the synod, districts, and district presidents (LCMS Const. XI.B). But even with regard to these persons, the decision to discipline or expel is made by
panels of district presidents and a reconciler (see LC-MS Bylaw 2.15.7.2, 2.15.8, and 2.15.9). The synod
president is only a first-responder, he does not make final decisions in any of these cases. 59
In order to resolve the problem of the synod president’s weak- to non-existent authority over
erring district presidents, my congregation and others have memorialize the synod with the overture “To
Support Proper Ecclesiastical Supervision in Synodical Districts.”60 This provides a process by which
district presidents may be held accountable for their failure to exert doctrinal discipline and be removed
from office, if and when the synodical president and the synodical convention both agree that this needs
to be done. This will also prevent some districts from falling into the bad habit of doctrinal indifference.
Finally, a word needs to be said about how the synodical and congregational adjudication systems
work out in the civil courts. There are three recent cases that pertain directly to the Lutheran ChurchMissouri Synod, and so tell us how the civil courts may rule.
The first is the 1985 appeals case “Werling vs. Grace Evangelical Lutheran Church of River
Forest.”61 In this case, the civil courts admitted that they cannot determine whether the LC-MS is
hierarchical or congregational. Therefore the civil court cannot defer to the decisions of the synod, its
districts, or its church courts when synod attempts to rule over congregations.
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The second case is the 2012 Supreme Court case “Hosanna-Tabor Evangelical Lutheran Church
vs. EEOC.”62 In that case, which was considered a victory for religious freedom, the Court decided that a
congregation’s right to choose its minister cannot be infringed upon by federal or state laws. Although a
victory for the rights of congregations, it means that ministers of religion have little or no protection under
federal or state laws when it comes to their employment, compensation, benefits, or similar matters.
The third case is the 2015 case “Hillenbrand vs. Christ Lutheran Church, Birch Run, Michigan.” 63
In this case, a pastor of a church who had served for seven years was terminated by his congregation. He
appealed to the LC-MS Dispute Resolution Process, which ordered that the pastor should be reinstated
until he received and accepted a call to another congregation, and that the congregation who terminated
him should give him back pay and compensation for benefits costs and trial costs. The congregation
responded by withdrawing its membership from the synod and did not reinstate their former pastor.
The civil court which heard the case determined that the LC-MS is congregation in its polity. This
means that synod is advisory with respect to congregations, even in adjudication cases. The court also
determined that the only remedy available to the synod in such cases is to revoke the membership of a
congregation. Dispute Resolution Panels or any church court cannot tell congregations in the LC-MS
whom or what they have to pay in damages or other forms of compensation. Furthermore, since the
congregation had left the synod, the synod had no authority to bind the congregation under civil law.
I cannot advise you what these three civil court cases mean with respect to specific cases you or
others might be involved in. I am not trained in the law and cannot advise in that area. I only bring these
three cases to your attention, because attorney’s dealing with cases pertaining to the LC-MS and its
members need to pay attention to these three cases and consider their precedential merits.
Conclusion
The LC-MS now has a better system for settling disputes and for dealing with offenses than it did
in its fourth period (1992-2004). This is of little consolation to those pastors and other church-workers
who were expelled from the synod, who were removed from their calls and livelihood, or who voluntarily
left the synod because they were poorly treated in that period.
The present system has its own faults, as the recent case of Professor Matthew Becker
demonstrated.64 The Lutheran Concerns Association has offered an overture to the 2016 convention to
appoint a new task force,65 so that we may do better as a synod in treating our church-workers and in
preserving the Gospel among us. I encourage you to support that overture to synod, through your
delegates to our convention in Milwaukee in July 2016.
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