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DECISION OF THE BOARD 
 
 

I. NATURE OF APPLICATION 

1 The Union is presently certified to represent a bargaining unit consisting of the 
Employer's farm workers.  The unit includes both Canadians ("domestic farm workers") 
and individuals from Mexico and the Commonwealth Caribbean countries employed 
under the auspices of the federal Seasonal Agricultural Workers Program (the "SAWP") 
as farm workers ("SAWP workers"). 

2 The Employer applies under Section 142 of the Code for an order cancelling the 
Union's certification.  It submits that the Labour Relations Code (the "Code") is 
inoperative or inapplicable to SAWP workers in British Columbia, because of the 
constitutional doctrines of federal paramountcy and interjurisdictional immunity.  

3 The Union disputes the Employer's assertion that these doctrines render the 
Code inoperative or inapplicable to SAWP workers.  In the alternative, the Union 
provides notice of a challenge to the exclusion of SAWP workers from the Code under 
the Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982 
("Charter"). 

4 The AGBC appears in response to the Employer's constitutional challenge to the 
Code and the Union's Charter challenge in the event the Code is found to be inoperative 
or inapplicable.  The AGBC submits that provincial legislation, including the Code, 
applies to SAWP workers, and accordingly there is no need to address the Union's 
Charter challenge. 

5 The parties have provided written submissions on the issues and I find I am able 
to decide this matter without the need for an oral hearing. 

II. POSITIONS OF THE PARTIES 

A. Employer's Submissions 
 

6 The Employer makes submissions on behalf of itself and the Western Agricultural 
Labour Initiative ("WALI"), and the British Columbia Agricultural Council ("BCAC"). 

7 The Employer submits that the SAWP is a federal program, based on bilateral 
agreements between the government of Canada and foreign governments.  Under the 
SAWP, employers in Canada are able to hire seasonal agricultural workers from Mexico 
and the Commonwealth Caribbean countries.  The program is governed by the 
operative terms of Canada's agreements with the participating nations or groups of 
nations.  The agreements are comprised of a 1995 Memorandum of Understanding (the 
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"MOU"), annexed Operational Guidelines, and annexed Employment Agreements which 
are subject to annual review and amendment. 

8 The Employer submits that each year, government and industry stakeholders 
participate in a series of regional meetings that culminate in an annual bilateral 
negotiation between Canada and the relevant nation or group of nations, at which the 
following year's Employment Agreements are finalized.  As a result of those annual 
negotiations, separate British Columbia-specific agreements exist to govern the terms 
and conditions of employment of SAWP workers in British Columbia.   

9 Each employer and worker participating in the program must sign the SAWP 
Employment Agreement.  The Employer submits that those agreements establish the 
terms and conditions of employment for SAWP workers in British Columbia.  Terms and 
conditions addressed in the Agreements include: the scope and/or period of 
employment; wages (including permissible deductions from wages); hours of work; 
lodging and meals; rest periods; medical and workers' compensation insurance; 
termination of the agreement; and transportation to and from the workers' home 
countries.   

10 The Employment Agreements also describe the role and responsibility of the 
designated foreign government agent (the "Agent") in facilitating the Employment 
Agreement.  The Employer submits that the role of the Agent designated by the source 
country is to look after the interests of its workers while in Canada. 

11 A term of the Employment Agreements is that "no term or condition of this 
agreement shall be superseded, suspended, modified or otherwise amended, in any 
way, without the express written permission" of the Canadian government, Mexican 
authorities or Commonwealth Caribbean government agent, as the case may be, and 
the employer and worker.   

12 The Employer argues that it is important for employers that the terms and 
conditions of employment are clearly defined in advance and apply equally to all 
workers, so that the costs of bringing foreign workers to Canada can be clearly 
determined in advance.  The Employer further submits that it is important to the "source 
country" to be able to tell potential SAWP workers what the terms and conditions of 
employment will be in Canada.   

13 The Employer contends that the certification and collective bargaining provisions 
of the Code are incompatible with the structure and operation of the SAWP.  It submits 
that certification of a trade union under the Code as the exclusive bargaining agent to 
represent SAWP workers would "wholly undermine and negate" the structure 
established by the government of Canada through agreements with the governments of 
Mexico and the Commonwealth Caribbean countries.   

14 The Employer says that, under the SAWP, the governments – not the employees 
and the employer – negotiate and agree to the terms and conditions of employment for 
SAWP workers. The government Agent – not a union – represents SAWP workers, 
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enforces the terms of the Employment Agreement, and resolves disputes with the 
employers. 

15 The Employer also argues that individual employers who participate in the 
SAWP, such as this Employer, do not have authority to agree to terms and conditions of 
employment different from those agreed to by the governments in the Employment 
Agreement.  The "enterprise-based system of collective bargaining" under the Code is 
not compatible with the "multi-party, industry-wide, and state-to-state agreement on 
terms and conditions of employment which is created and intended by the federal 
government under the SAWP program". 

16 The Employer also submits that the potential for strikes and lockouts under the 
Code is incompatible with the purpose of the SAWP, which it submits is to provide a 
sufficient labour supply for the participating farms to successfully cultivate and harvest 
their crops within the limited season available.  The Employer submits that if, in any 
given year, there was any potential that a labour dispute could interfere with the 
achievement of that result, "the very purpose of the program would be negated". 

17 The Employer says the issue is not whether it is preferable for foreign workers to 
have collective bargaining rights, nor whether the SAWP could be restructured so as to 
allow for the application of the Code.  Nor is it whether there is some other form of 
collective bargaining regime that could be put in place which could operate in a manner 
compatible with the SAWP without impairing what the Employer submits are the areas 
of exclusive federal jurisdiction at issue. 

18 Rather, the Employer says, the constitutional issues posed in this case must be 
considered in light of the SAWP as it is currently structured and operates, and in light of 
the provisions of the Code as they currently exist and operate. 

19 Regarding the constitutional arguments, the Employer acknowledges that the 
Code is valid provincial legislation of general application in the province.  It submits that 
the SAWP is "a valid exercise of federal jurisdiction over aliens pursuant to s. 91(25) of 
the Constitution Act, as well as over agriculture and immigration pursuant to s. 95".  The 
Employer submits that the SAWP also involves the exercise of the federal Parliament's 
exclusive jurisdiction in the area of foreign affairs, pursuant to the peace, order and 
good government ("POGG") powers found in the opening words of s. 91.   

20 The Employer submits that, when the impact of the Code on the SAWP is 
properly considered, "it is clear that the application of the collective bargaining regime 
established by the Code is incompatible with the federal government's purpose in 
establishing the SAWP program and thus the Code is rendered inoperative in relation to 
SAWP workers pursuant to the doctrine of federal paramountcy".   

21 The Employer further submits that the application of the Code to SAWP workers 
would impair the federal government's exercise of its exclusive jurisdiction over aliens 
and over foreign affairs, contrary to the doctrine of interjurisdictional immunity. 
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22 Finally, the Employer submits that the exclusive representation rights held by a 
trade union under the Code would render the SAWP government Agents unable to carry 
out their rights and obligations under the program to enforce the terms of the 
Employment Agreement and represent their own nationals. 

23 The Employer also argues that, if the test for the doctrine is what it describes as 
the "former and stricter test" of the impossibility of dual compliance with both the SAWP 
and the Code for all parties affected, then this test too is met.  It submits that the federal 
government has "occupied the field" with respect to the terms and conditions applicable 
to SAWP workers, and there is "no room" for the application of provincial law which 
would actually or potentially alter the parties and the structure established under the 
SAWP. 

24 The Employer submits that, as a result, the doctrine of paramountcy renders the 
provisions of the Code inoperative as they relate to SAWP workers in British Columbia. 

25 With respect to the doctrine of interjurisdictional immunity, the Employer submits 
that SAWP workers come within federal jurisdiction over "aliens" under s. 91(25) of the 
Constitution Act, 1867, and that the SAWP program is, "in its essence, a bilateral 
agreement between the government of Canada and the government of a foreign country 
respecting the circumstances and conditions under which foreign nationals will be 
admitted to Canada and permitted to temporarily reside and work in Canada".   

26 The Employer submits that the application of the Code to SAWP workers would 
impair Parliament's ability to regulate core aspects of the admission and regulation of 
foreign nationals in Canada, as well as its ability to enter into and enforce international 
agreements with foreign governments regulating the admission of such foreign 
nationals.  The Employer submits that, accordingly, applying the Code to SAWP 
workers would impair the federal government's ability to exercise integral components of 
its core jurisdiction in these areas (aliens and foreign affairs). 

27 For these reasons, the Employer submits that the Code is constitutionally 
inapplicable to SAWP workers in British Columbia, and the certification granted to the 
Union to represent a bargaining unit which includes SAWP workers should therefore be 
cancelled. 

B. Union's Submissions 
 

28 In response, the Union submits that, for the doctrine of federal paramountcy to be 
applicable, there must be a federal "law" with which provincial legislation is said to 
conflict.  Here, the Union submits, the SAWP is not "law" but merely a federal program.  
Accordingly, the doctrine does not apply and there is no constitutional impediment to the 
Code's application to SAWP workers in British Columbia.   

29 The Union notes that, as the Employer operates a farm in British Columbia, 
presumptively its employment of farm workers falls within provincial jurisdiction.  It 
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further notes that the Employer is not arguing that it falls within federal jurisdiction such 
that the Union should have sought certification by the Canada Industrial Relations 
Board.   

30 Rather, the Union submits, the Employer is saying SAWP workers have no right 
to organize or bargain collectively at all, because the concept of unionization is said to 
be incompatible with the SAWP. 

31 The Union submits that the Employer does not point to any federal legislation 
which conflicts with the Code.  The Union submits that the only legislation the Employer 
points to is the federal Immigration and Refugee Protection Act, S.C. 2001, c. 27 (the 
"Immigration Act"), and its Regulations, which the Union submits do not address the 
terms and conditions of employment of SAWP workers.   

32 Instead, the Union submits, the Employer points to an employment agreement 
entered into pursuant to a federal program (the SAWP) as the federal "law" which 
conflicts with the Code.  The Union submits that the SAWP Employment Agreement is 
not federal legislation which would take precedence over provincial legislation, and 
accordingly the doctrine of paramountcy does not apply. 

33 The Union submits that the SAWP Employment Agreement is not an international 
treaty, and that even if it were considered such, provincial legislation such as the Code 
takes precedence over any international treaty if there is a conflict.   

34 The Union submits that, given the subject matter of the Employment Agreement, 
the only way it could take precedence over the Code would be if the Province of British 
Columbia had enacted specific legislation removing the applicability of the Code to 
SAWP employees.  The Province has not done so.    

35 With respect to the doctrine of federal paramountcy, the Union submits that, 
whichever formulation of the test is applied, there must be two competing laws, one 
provincial and the other federal.  The Union submits there is no authority for the 
proposition that the doctrine applies when the conflict is said to be between provincial 
legislation and a federal program, or contracts entered into under the program. 

36 The Union notes that the Employer has not pointed to any specific federal 
legislation establishing or regulating the SAWP.  The only federal law referenced is the 
Immigration Act and its Regulations, which the Union submits does not touch on matters 
governed by the Code, much less conflict with them in either sense contemplated by the 
federal paramountcy test. 

37 The Union submits that the alleged inconsistencies the Employer points to relate 
to the SAWP Employment Agreements, MOUs and Operational Guidelines, not to the 
Immigration Act.  The Union submits that those documents are not federal law but 
rather administrative arrangements and employment contracts.  It submits that they do 
not satisfy the requirement that there must be a valid federal law that conflicts with a 
valid provincial law. 
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38 Regarding the Employer's argument that the federal government intended to 
"occup[y] the field" with respect to the terms and conditions of employment of SAWP 
workers in Canada by way of the SAWP MOUs, Operational Guidelines and 
Employment Agreements, the Union submits that it takes very clear federal statutory 
language to demonstrate a federal intention to occupy what would otherwise be a 
matter of provincial jurisdiction (in this case, the employment of workers within the 
province).   

39 Here, the Union submits, there is no such clear federal statutory language – 
indeed, there is no federal legislation at all that speaks to the issue. 

40 The Union submits that applying the Code to SAWP workers does not conflict 
with federal jurisdiction over "aliens" (s. 91(25) Constitution Act, 1867), since nothing in 
the Code conflicts with the relevant provisions of the Immigration Act and Regulations.  
Similarly, nothing conflicts with federal jurisdiction over agriculture and immigration, as 
the Code is not legislation in relation to agriculture or immigration, but in respect to 
labour relations. 

41 The Union notes that the SAWP MOUs specifically state that they are not 
international treaties.  Accordingly, the Union submits, the SAWP does not engage the 
federal government's international treaty-making power.  While the SAWP 
administrative arrangements may engage the federal role in foreign relations, the Code 
does not conflict with this role.  The parties to the various SAWP administrative 
arrangements specifically contemplated and allowed for the application of provincial 
law, the Union submits. 

42 The MOU in respect of Mexico indicates that employees will receive treatment 
equal to that received by Canadian workers performing the same work, in accordance 
with Canadian laws.  Canadian agricultural workers have access to the Code, among 
other provincial legislation.  The various Employment Agreements refer to the 
applicability of provincial laws. 

43 Finally, the Union submits, the Code is not inconsistent with the SAWP.  The 
application of the Code may result in some added requirements for participants in the 
federal program, but that does not constitute constitutional incompatibility.  The Union 
submits that both the Code and the SAWP can operate together and are not 
incompatible. 

44 The Union further submits that the elements of the Code which the Employer 
says are fundamentally incompatible with the SAWP are not so.  These include the 
requirements of exclusive bargaining agency and bargaining in good faith between an 
employer and the union on terms and conditions of employment, as well as the Code's 
strike and lockout provisions. 

45 With respect to exclusive bargaining agency, the Union submits that the role of 
the government Agent is not analogous to that of an exclusive bargaining agent.  
Accordingly there is no conflict between the role of the Agent under the SAWP and the 

20
09

 C
an

LI
I 3

78
39

 (
B

C
 L

R
B

)



 - 8 -  BCLRB No. B135/2009 

 

role of the Union under the Code.  The role of the Agent is different from, but not 
incompatible with, the role of the Union under the Code. 

46 With respect to the requirement for good faith bargaining, the Union submits that 
it is not inconsistent with the SAWP for employers and unions to see the terms of the 
SAWP Employment Agreement as minimum or base level obligations and entitlements, 
which may be expanded upon in bargaining.   

47 The Union submits that this view is consistent with the provision in the Mexican 
MOU that SAWP workers are to be treated equally to Canadian workers performing the 
same type of agricultural work.  Denying SAWP workers access to collective bargaining, 
a right constitutionally guaranteed to Canadian agricultural workers, would not be 
consistent with this MOU goal. 

48 With respect to the term in the Employment Agreements that "no term or 
condition of this agreement shall be superseded, suspended, modified or otherwise 
amended, in any way, without the express written permission of the government of 
Canada, the Government Agent, the Employer, and the Worker", the Union submits that 
this requirement is contractual, not legislative.   

49 In any event, it submits, a collective agreement that provides for different rights 
does not supersede, suspend, modify or otherwise amend the SAWP agreement. 

50 With respect to the Code's strike and lockout provisions, the Union submits that 
the Code is valid provincial legislation within which all provincially-regulated employers 
must operate.  The Union submits there is no reason to "immunize" the Employer and 
other provincially-regulated farms from Code provisions simply because they participate 
in the SAWP.   

51 The Union notes that the result of concluding that the Code does not apply to 
SAWP workers in British Columbia would be a legislative "void" – as the Employer does 
not argue (and there is no basis for finding) that federal labour legislation applies to 
them.  Rather, the Employer is arguing that neither federal nor provincial labour laws 
apply to them.   

52 The Union submits that this "would result in the creation of an underclass of 
agricultural workers in Canada who are denied the constitutional protection of s. 2(d) 
[freedom to associate], and would breach section 15 [equality] of the Charter, and the 
validly enacted Code". 

C. Employer's Reply 
 

53 In its reply to the Union's submission, the Employer says it does not argue that 
SAWP workers should be prevented from joining unions or from making collective 
representations with respect to their terms and conditions of employment.  The 
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Employer further submits that its position does not deprive SAWP workers of their s. 
2(d) rights to freedom of association under the Charter. 

54 The Employer submits that its position is that the SAWP "including in particular 
its state to state system of negotiation of binding terms and conditions of employment, 
creates a different system of collective representation for SAWP workers which is both 
complete unto itself and is fully compatible with s. 2(d) of the Charter".   

55 Indeed, the Employer submits, "the SAWP system for negotiation and agreement 
with respect to terms and conditions of employment, and the enforcement mechanisms 
built into that system, actually provide as good or better protection for SAWP workers 
than they would likely experience through the application of the traditional collective 
bargaining scheme created by the Labour Relations Code". 

56 With respect to the Union's argument that the doctrine of federal paramountcy 
does not apply in the absence of federal legislation which conflicts with the Code, the 
Employer submits that, for purposes of this doctrine, federal law "includes the rights and 
obligations embodied in agreements made by the federal government with other states 
pursuant to which the citizen of those states are allowed to enter Canada to work". 

57 The Employer further submits that, to deny that the doctrine of federal 
paramountcy can apply when the federal "law" is "expressed in a form other than 
legislation" would be to permit form to triumph over substance.  The Employer submits 
that the SAWP is a federal program which "encompasses the setting of mandatory 
terms and conditions of employment for the workers entering Canada pursuant to the 
SAWP program".   

58 The Employer submits that if the Union is correct that those terms and conditions 
do not preclude the full application of the collective bargaining scheme under the Code, 
"it means the demise of the SAWP program".  This would be because, if the terms of 
the SAWP Employment Agreements "do not constitute valid and binding federal laws", 
employers would be free to flout those terms by seeking to renegotiate them with their 
SAWP employees.   

59 The Employer submits that this would be incompatible with the purpose and 
operation of the SAWP: 

...the terms of the Employment Agreement were negotiated and 
agreed between Canada and the government of the home country 
of the SAWP workers.  They form the terms and conditions 
pursuant to which the employer is permitted to participate in the 
SAWP program and to request, obtain and employ foreign workers 
thereunder, as well as the terms pursuant to which the foreign state 
sends its nationals to Canada to work, and these agreements have 
the same force as if they had been statutorily prescribed by the 
federal government. 
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60 The Employer disagrees with the Union's assertion that the Code is not 
incompatible with the SAWP because it would merely result in "some added 
requirements" to the federal program.  The Employer submits that the application of the 
Code would not merely impose some added obligations or requirements.  It would 
"impose a method of negotiating terms and conditions of employment, including a 
requirement that the employer deal only with the certified trade union with respect to 
negotiation of those terms and conditions of employment, which is wholly incompatible 
with the established and intended operation of the SAWP program". 

61 The Employer also disagrees with the Union's characterization of the role of the 
government Agent under the SAWP.  The Employer submits that the Union ignores the 
role and power of the Agent to "identify employers who are not complying with the terms 
of the Employment Agreement and to remove workers from them at the Employer's 
cost, transfer or repatriate the workers, and exclude the non-compliant employers from 
eligibility to participate in the SAWP and employ that country's nationals pursuant to that 
program in the following and subsequent years". 

62 In response to the Union's argument that the role of the Union as exclusive 
bargaining agent under the Code is not incompatible with the operation of the SAWP, 
the Employer submits: 

The Union simply glosses over the fact that the entire structure and 
operation of the SAWP program, including the Employment 
Agreement, is a product of negotiation and agreement between the 
federal government and the home country government, and cannot 
be altered without the express written permission of the 
Government of Canada and the home country government.  This 
state to state agreement, which is the crux and essence of the 
SAWP program, cannot be brushed aside so easily.  Put simply, if 
the Union is certified as the exclusive bargaining agent, and the 
Employer is required by the Code to deal exclusively with the Union 
with respect to terms and conditions of employment, the state to 
state agreement is effectively destroyed. 

63 In response to the Union's argument that there is no incompatibility between the 
right to strike or lockout under the Code and the SAWP, the Employer submits that it 
may be true that in general, immigration laws contemplate potential unionization.  
However, the SAWP is "unique" among immigration situations involving the admission 
of foreign workers on a temporary basis in that the federal government took the "further 
step of negotiating and agreeing in advance with the foreign government as to the terms 
and conditions of employment" which will apply to SAWP workers while they are in 
Canada.  The Employer submits that the SAWP "reflects the particular need in the 
context of the agricultural sector to avoid labour disruptions which could result from 
disputes over the terms and conditions of employment". 

64 With respect to the Union's argument that applying the Code to SAWP workers 
does not infringe on the "core" of federal power over "aliens" (s. 91(25) of the 
Constitution Act, 1867), the Employer submits that, if this argument is accepted, "this 
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means that the SAWP program as a whole is entirely unenforceable and, indeed, 
beyond the jurisdiction of the federal government". 

65 The Employer further submits that the Union downplays the importance of the 
SAWP generally, and particularly the importance to the "viability" of the SAWP of 
certainty with respect to terms and conditions of employment as well as continuity of 
work without labour disruptions.  The Employer submits that the "very fact" that the 
federal government annually negotiates and enters into agreements with foreign states 
about the applicable terms and conditions of employment "illustrates the integral nature 
of this aspect of these agreements" to the SAWP. 

66 Accordingly, the Employer submits that the application of the Code would impair 
the "core" of the federal government's exclusive jurisdiction over aliens: 

The SAWP workers are aliens.  They are present in Canada for a 
singular purpose and pursuant to express terms and conditions 
established by the government of Canada and the government of 
their home country, including terms providing for a continuing role 
of the foreign government in monitoring and overseeing all aspects 
of their presence in Canada, including their employment.  Clearly 
the application of the Code, which would wholly undermine the 
validity of this agreement and negate the role of the foreign 
government, would interfere with the core of the federal jurisdiction 
over aliens. 

67 In response to the Union's Charter argument, the Employer submits that there 
would be no violation of SAWP workers' rights under s. 2(d) or s. 15 of the Charter if the 
Code is rendered constitutionally inoperative with respect to them by virtue of the 
doctrines of federal paramountcy or interjurisdictional immunity.  The Employer submits 
that this would not prevent SAWP workers from joining the Union or having the Union 
make representations on their collective behalf as to their terms and conditions of 
employment: 

The Union would simply be required to make these representations 
within the structure of the SAWP program.  This may require that 
the Union make representations to either or both of the parties to 
the SAWP  -- i.e., the Government of Canada or the SAWP 
workers' home country government – pursuant to a process 
compatible with the role of those parties in negotiating and 
agreeing to the terms of the Employment Agreement.  Or, it may 
involve the Union making representations to the certified employer 
or the employers' organization as to what position it should take in 
the next round of negotiations of the Employment Agreement. 

68 The Employer concedes that, if the Code is inapplicable or inoperative, SAWP 
workers would not have access to the collective bargaining scheme established by the 
Code.  However, the Employer submits that the s. 2(d) right to freedom of association 
"does not guarantee access to any particular collective bargaining system nor does it 
guarantee the achievement of a particular collective bargaining result". 
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69 The Employer further submits that, to the extent that it could be argued that there 
is a constitutional right to certain aspects of the collective bargaining scheme under the 
Code, such as exclusive bargaining agency, the duty to bargain in good faith, and a 
dispute resolution mechanism, the SAWP provides all these things. 

70 The Employer submits that, under the SAWP, individual SAWP workers are not 
required to negotiate individually their terms and conditions of work with their 
employers.  Rather, their government negotiates those terms and conditions of 
employment on their behalf.  The Employer submits that the foreign government has the 
"exclusive" ability to do so, and that it is "hard to conceive of a bargaining agent with a 
greater degree of bargaining power than the government of a sovereign state 
negotiating with the government of a second country with respect to terms pursuant to 
which its citizens will be permitted to go to the second country to work".   

71 The Employer further submits that the bargaining power of the foreign 
government in these circumstances "is at least the equivalent of that of a trade union 
certified pursuant to the Code to bargain on behalf of a group of temporary workers with 
their employer". 

72 With respect to the duty to bargain in good faith, the Employer submits that it is 
similarly provided and protected under the SAWP: 

The state to state nature of the negotiations and the agreement, the 
desire of both states to maintain positive bilateral relations and 
international reputations, the mutual desire of each state to ensure 
the success of the SAWP program, and the ability of either party to 
terminate their participation in the program if they perceive the 
other to be negotiating other than in good faith, all coincide to 
ensure that negotiation of the Employment Agreement will be 
conducted in good faith. 

73 The Employer submits that a dispute resolution mechanism "akin to the power to 
strike or lockout" also exists with respect to the negotiation of the Employment 
Agreement, in that either party can threaten, or can in fact, withdraw their state's 
participation in the program if an agreement is not reached or the other party is pursuing 
unacceptable or unreasonable terms.  This power also exists at the level of enforcement 
of the agreements, in that if a particular employer fails to comply with the agreement or 
otherwise treats the workers unfairly, the home country government has the power to 
preclude that employer from further participation in the program.  The Employer notes 
that this power "goes well beyond that held by a trade union enforcing a collective 
agreement". 

74 Therefore, the Employer submits, even absent any role for the Union in 
negotiating the terms and conditions of employment of SAWP workers, their s. 2(d) 
Charter rights are "fully protected through the current structure of the SAWP program".  
Alternatively, the Employer submits, if there is any breach of s. 2(d) or s. 15 of the 
Charter, such breaches are demonstrably justified in a free and democratic society, and 
therefore saved by s. 1 of the Charter. 
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D. Submissions of the Attorneys General 
 

75 The submissions of the parties were provided to the Attorneys General of 
Canada and British Columbia.  Counsel for the Attorney General of Canada responded 
as follows: 

I am writing further to receipt of the materials filed by the Applicant 
and Respondent in this matter, including the Notices of 
Constitutional Question filed by each of them.  Noting that the 
Respondent's submission material includes the written submissions 
filed by the Attorney General of Canada before the Quebec Labour 
Board in the matter of Travailleurs et travailleuses unis de 
l'alimentation et du commerce, section locale 501 c. La Legumiere 
Y.C. inc., 2007 QCCRT 467, we confirm that the Attorney General 
of Canada will not be participating in the instant proceedings before 
the B.C. Labour Board. 

76 The AGBC provided a submission in response to the constitutional issues raised 
by the parties.   

77 The AGBC submits that the SAWP is one aspect of the Temporary Foreign 
Worker ("TFW") program by which the federal government assists employers to meet 
labour shortages when qualified Canadian workers cannot be found.  The terms and 
conditions set out by the SAWP are established by an international Memorandum of 
Understanding between Canada and foreign governments such as Mexico.  The state 
parties participating in SAWP, including Canada, have explicitly acknowledged in the 
MOU that it is not a binding treaty but rather an "administrative arrangement". 

78 The SAWP Employment Agreements indicate that they are governed by the law 
of Canada and of the province where the worker is employed.  There is no dispute that 
provincial employment standards, human rights and occupational health and safety 
legislation apply to SAWP workers.  The AGBC submits that, given the applicability of 
other provincial legislation, one would expect that the Code applies as well.  The AGBC 
relies in particular on the undisputed application of the provincial Employment 
Standards Act, R.S.B.C. 1996, c. 113 ("Employment Standards Act") to SAWP workers.   

79 The AGBC states that it agrees with and adopts the Union's position and 
arguments on the constitutional issues.  It further submits that there is a presumption of 
validity with respect to legislation, and the onus is on the Employer to establish the 
constitutional invalidity (or, presumably, in this case, inapplicability) of the Code to 
SAWP workers. 

80 The AGBC submits that, while not determinative, the position of the federal 
government concerning the constitutional issue is to be "afforded significant weight".  It 
submits that, in the matter before the Quebec Labour Board referenced in the letter from 
counsel for the Attorney General of Canada, the federal government took the position 
that SAWP is an administrative arrangement, not an international treaty, and is intended 
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to ensure that terms and conditions for SAWP workers respect Canadian employment 
standards and meet the standards for working conditions and wages set out in s. 203 of 
the Immigration Act Regulation.   

81 Section 203 of the Immigration Act states, in part, that one of the factors an 
officer of the Department of Human Resources Development Canada ("HRDC") shall 
consider in providing a labour market opinion in response to an employer or group of 
employers seeking to employ a foreign national is: 

(d) whether the wages offered to the foreign national are 
consistent with the prevailing wage rate for the occupation 
and whether the working conditions meet generally 
accepted Canadian standards... 

82 The AGBC further submits that Canada took the position before the Quebec 
Labour Board that the arrangements do not have the effect of infringing on provincial 
jurisdiction over labour relations. 

83 The AGBC submits that there is other evidence (representations at BC SAWP 
meetings) that it was accepted by the governments of Canada and Mexico that 
provincial legislation, including "provincial labour standards", applies to SAWP workers.   

84 With respect to the constitutional arguments, the AGBC submits that the doctrine 
of federal paramountcy is not applicable in this case because there is no conflict 
between any federal legislation and the provincial Code.  It further submits that there is 
no infringement of any core federal legislative jurisdiction, and therefore the doctrine of 
interjurisdictional immunity cannot have the effect of making the Code inapplicable to 
SAWP workers. 

85 The AGBC notes that, although the Employer argues that the doctrine of 
paramountcy does not require a conflict between federal and provincial legislation, no 
examples or authorities are provided where the doctrine has been applied in such 
circumstances.  The AGBC submits that there are no such cases, because the doctrine 
has only ever been applied in circumstances where there is a conflict between 
legislative provisions.  The AGBC submits that legislative conflict is a prerequisite for 
the application of the doctrine. 

86 The AGBC disputes the Employer's submission that the SAWP Employment 
Agreements would be unenforceable and non-binding if they are not viewed as a form 
of federal "legislation" for purposes of this doctrine.  The AGBC submits that the 
contractual terms of the Employment Agreements recognize that they are subject to the 
laws of Canada and British Columbia. 

87 With respect to the doctrine of interjurisdictional immunity, the AGBC submits 
that the doctrine does not render a valid law inapplicable unless the impugned provincial 
legislation impairs the core of an area or matter within the exclusive legislative 
jurisdiction of the federal government.  Recent decisions from the Supreme Court of 
Canada have indicated that the doctrine is of "limited application" and should be applied 
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with restraint: Canada Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22 
("Canada Western Bank"); British Columbia (Attorney General) v. Lafarge Canada Inc., 
[2007] 2 S.C.R. 86, 2007 SCC 23. 

88 The AGBC submits that it is constitutionally permissible for a validly enacted 
provincial statute of general application to "affect" matters coming within the exclusive 
jurisdiction of Parliament.  Furthermore, an incidental impact on the federal matter does 
not raise a concern: "Only if there is a non-incidental intrusion (i.e. an intrusion that 
actually impairs the core of a federal power) is it necessary for the Court to determine 
the applicability of the doctrine of interjurisdictional immunity". 

89 The AGBC notes that the Code is not directed at "aliens" or immigration, and 
submits that any impact on areas within exclusive federal legislative jurisdiction under s. 
91(25) of the Constitution Act, 1867 is merely incidental.  In particular, the AGBC 
submits that Canada retains its jurisdiction over general immigration matters by 
developing the terms and conditions under which workers from outside Canada migrate 
to Canada.  Once the workers are in Canada, however, the relevant provincial or federal 
legislation governing their employment applies.  In the case of agricultural workers, their 
employment is provincially-regulated. 

90 The AGBC submits that, since the SAWP does not purport to be an international 
treaty, it cannot be said that applying the Code to SAWP workers interferes with 
Canada's jurisdiction over international affairs.  It submits that one of the principles of 
SAWP is that foreign workers are to receive "treatment equal to that received by 
Canadian workers performing the same type of agricultural work, in accordance with 
Canadian laws".  Agricultural workers in British Columbia are permitted to join unions 
and seek certification under the Code.  Accordingly, it would be contrary to SAWP 
principles to deprive SAWP workers of access to the collective bargaining regime 
otherwise available within the province. 

91 With respect to the Union's Charter argument, the AGBC submits that it is not 
necessary to address it as the Employer has not established that the Code is not 
applicable to SAWP workers.   

E. Parties' Responses to the Attorneys' General Submissions 
 

92 The parties were provided with an opportunity to respond to the correspondence 
from the Attorney General of Canada and the submissions of the AGBC. 

93 The Union submits that the Attorney General of Canada has chosen not to 
participate "because their materials are already before the Board".  It submits that the 
Board can conclude, at a minimum, that the federal Attorney General does not take 
issue with the application of the Code to SAWP workers.  It agrees with the AGBC that 
the fact that the federal government does not contest the applicability of the Code 
should be given "significant weight". 
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94 The Union states that it supports the submissions of the AGBC and submits that 
they are consistent with a very recent decision of the Supreme Court of Canada, 
Chatterjee v. Ontario (Attorney General), 2009 SCC 19 ("Chatterjee").  The Union 
submits that Chatterjee confirms the Court's "disfavour" with the doctrine of 
interjurisdictional immunity and is "illustrative of the Court's direction that laws from two 
levels of government ought to be read as operating together".   

95 The Employer, in reply to the AGBC's submissions, says that it does not seek to 
avoid the application of provincial employment protections, such as employment 
standards, human rights and workers' compensation laws, to SAWP workers.  It has 
never taken the position that those statutes are inapplicable to SAWP workers, only that 
the Code is inapplicable.   

96 The Employer submits the Code is inapplicable because it is fundamentally 
incompatible with the SAWP, whereas the application of the Employment Standards 
Act, the Workers Compensation Act, R.S.B.C. 1996, c. 492 and the Human Rights 
Code, R.S.B.C. 1996, c. 210 is not.  The Employer submits that references to "labour 
standards" in discussions among parties to SAWP agreements are clearly references to 
employment standards legislation, not labour relations law. 

97 The Employer disagrees with the AGBC that a decision of the Manitoba Labour 
Relations Board, Mayfair Farms (Portage) Ltd., [2007] M.L.B.D. No. 6, 139 C.L.R.B.R. 
(2d) 1, supports the view that labour relations legislation is compatible with the SAWP 
program because the Union may negotiate a collective agreement consistent with the 
terms of the SAWP Employment Agreement.  The Employer submits that, under the 
Code, the Union would not be restricted with respect to the scope or content of 
collective bargaining. It submits the constitutional analysis must be based on what the 
Code permits parties to do, not on speculation that one party might choose to decline to 
fully exercise those rights. 

III. ANALYSIS AND DECISION 

98 The issue raised by the Employer's application is whether the Code is rendered 
constitutionally inoperative or inapplicable to the Employer's SAWP workers under the 
doctrines of paramountcy or interjurisdictional immunity.  There is no dispute that unless 
the Employer's constitutional arguments are accepted, the Code applies to those 
employed as farm workers in British Columbia whether they are Canadians or foreign 
nationals. 

1. Paramountcy 

99 The Employer states that, pursuant to the doctrine of federal paramountcy, 
"provincial law which conflicts with the application of valid federal law in an area of 
federal legislative authority is rendered inoperative to the extent of the inconsistency".  
The Employer adds that there does not have to be "actual incompatibility between the 
requirements of the two statutes, simply that both cannot be given effect at the same 
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time".  Provincial legislation will be rendered inoperative by the doctrine when its 
application would frustrate or undermine the purpose of federal legislation. 

100 The Employer does not dispute that, in order for the doctrine of paramountcy to 
apply, there must be a federal "law" at issue.  However, it submits that the doctrine 
applies even when federal law "takes a form other than legislation", giving the example 
of "what is known as federal common law: common law rules and principles over which 
Parliament has legislative jurisdiction".   

101 It further submits that federal law "also includes the rights and obligations 
embodied in agreements made by the federal government with other states pursuant to 
which the citizens of those states are allowed to enter Canada to work". 

102 The Employer does not provide any support for this proposition, and I find there 
is none.  The cases provided by all parties with respect to the doctrine consistently 
speak of, and involve, a conflict between provincial and federal legislation.  While the 
Employer argues that the doctrine also applies to "federal common law", I need not 
decide that point as it is not argued that the SAWP is part of the federal common law. 

103 Rather, it is argued that the SAWP – and in particular the terms of the 
Employment Agreements negotiated pursuant to that program – should be treated as 
"federal law" for the purpose of invoking this doctrine.  However, as noted by the Union 
and the AGBC, the terms of the Employment Agreements are not set by legislation.  
Rather they are established by a process set out by the SAWP MOUs. 

104 The MOU between Canada and Jamaica (Tab 1 of the Employer's Brief of 
Documents) and the MOU between Canada and Mexico (Tab 2 of the Employer's Brief 
of Documents) are both relatively brief documents, consisting of two Articles.   

105 Article 1 sets out what the parties have agreed are the "guiding principles 
underlying the Program", of which there are four, (a) through (d).  There are minor 
differences in wording of Article 1 of each MOU, to which no party attributes any 
significance.  Article 1 of the Canada-Mexico MOU provides: 

Canada and Mexico have agreed that the guiding principles 
underlying the Program will be: 

1. (a) that the operation of the program will be 
 administered according to the Operational 
 Guidelines, attached as Annex I which will be 
 subject to annual review by both parties and 
 amended as necessary to reflect changes required 
 for the successful administration of the Program 
 and adherence to the principles contained in this 
 Memorandum; 

(b)  that workers are to be employed at a premium cost 
 to the employers and are to receive from their 
 respective employers, while engaged in 
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 employment in Canada, adequate accommodation 
 and treatment equal to that received by Canadian 
 workers performing the same type of agricultural 
 work, in accordance with Canadian laws; 

(c)  that workers are to be employed in any activity 
 performed by Canadian workers in the Canadian 
 agricultural sector only during those periods 
 determined by Canada to be periods when workers 
 resident in Canada are unavailable; and 

(d)  that each worker and each employer will sign an 
 Employment Agreement a copy of which is 
 attached as Annex II, outlining the conditions of 
 employment under the Program, which agreement 
 will be subject to annual review by both parties and 
 amended after consultation with employer groups in 
 Canada to reflect changes required for the 
 successful administration of the Program and 
 adherence to the principles contained in this 
 Memorandum. 

106 Article 2 of both MOUs set out: (a) that the MOU "may be amended at any time 
with the approval in writing of both parties"; (b) the MOU became effective in 1995 and 
continues in force thereafter unless terminated by either party; and (c) that the MOU "is 
an intergovernmental administrative arrangement and does not constitute an 
international treaty", and that any difference as to its interpretation and application "will 
be settled through consultation between both parties". 

107 I find that the SAWP MOUs, and the employment agreements entered into 
pursuant to those MOUs, are not legislation or "law" for purposes of invoking the 
constitutional doctrine of federal paramountcy.  The SAWP MOUs expressly state that 
they are "intergovernmental administrative agreements" and that they do "not constitute 
an international treaty" (Article 2(c)).  In these circumstances, I find there is no federal 
legislation or "law" which the Code can be said to conflict with or frustrate, and 
accordingly the doctrine of federal paramountcy does not apply. 

108 In the event I am wrong in this conclusion, however, I will consider whether, 
assuming the doctrine of federal paramountcy does apply, it requires the Code to be 
found constitutionally inapplicable. 

109 In Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22 
("Canadian Western Bank"), the Supreme Court of Canada extensively considered the 
doctrine of interjurisdictional immunity (discussed below), but also offered some 
commentary with respect to the doctrine of federal paramountcy.  Regarding the 
paramountcy doctrine, the Court stated that a mere "duplication of norms at the federal 
and provincial levels" would not trigger the doctrine as long as "citizens can comply with 
either of them without violating the other" (para. 72).  However, the doctrine will be 
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triggered where a provincial law is incompatible with the "purpose" of a federal law 
(para. 73).  The Court continued: 

 That being said, care must be taken not to give too broad a 
scope to Hall, Mangat and Rothmans. The Court has never given 
any indication that it intended, in those cases, to reverse its 
previous decisions and adopt the "occupied field" test it had clearly 
rejected in O'Grady in 1960. The fact that Parliament has legislated 
in respect of a matter does not lead to the presumption that in so 
doing it intended to rule out any possible provincial action in 
respect of that subject. As this Court recently stated, "to impute to 
Parliament such an intention to 'occup[y] the field' in the absence of 
very clear statutory language to that effect would be to stray from 
the path of judicial restraint in questions of paramountcy that this 
Court has taken since at least O'Grady" (Rothmans, at para. 21).  

 An incompatible federal legislative intent must be 
established by the party relying on it, and the courts must never 
lose sight of the fundamental rule of constitutional interpretation 
that, "[w]hen a federal statute can be properly interpreted so as not 
to interfere with a provincial statute, such an interpretation is to be 
applied in preference to another applicable construction which 
would bring about a conflict between the two statutes" (Attorney 
General of Canada v. Law Society of British Columbia, at p. 356). 
To sum up, the onus is on the party relying on the doctrine of 
federal paramountcy to [page54] demonstrate that the federal and 
provincial laws are in fact incompatible by establishing either that it 
is impossible to comply with both laws or that to apply the provincial 
law would frustrate the purpose of the federal law.  (paras. 74-75, 
emphasis added) 

110 Thus, assuming for the purposes of this analysis that the SAWP documents 
constitute "legislation", the fact that the federal government has "legislated" with respect 
to the terms and conditions of employment of SAWP workers does not lead to a 
presumption that in doing so it intended to "rule out", or exclude the application of, 
provincial legislation in respect of that subject.  "Very clear statutory language" is 
required to reach a conclusion that the federal government intended to "occupy the 
field" with respect to that subject.  Absent such language, if the SAWP documents can 
be properly interpreted so as not to interfere with provincial legislation (in this case, the 
Code), that interpretation is to be preferred over another possible interpretation that 
would give rise to a conflict. 

111 Applying these principles, I find the fact that the SAWP Employment Agreements 
set out terms and conditions of employment with respect to SAWP workers does not 
create a presumption that the federal government intended to exclude the application of 
relevant provincial legislation, such as employment standards, workers' compensation, 
human rights and labour relations statutes.  I further find that there is no "very clear 
statutory language" in the SAWP documents indicating a federal intent to "occupy the 
field" and exclude such legislation generally, or the Code in particular.   
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112 The Employment Agreements expressly state that they are subject to provincial 
law: see Article X(4) of the 2009 Canada-Mexico Employment Agreement for British 
Columbia (Tab 9 of the Employer's Brief of Documents) and Article XII(1)(i) of the 
"Agreement for the Employment in Canada of Commonwealth Caribbean Seasonal 
Agricultural Workers in British Columbia – 2008" (Tab 6 of the Employer's Brief of 
Documents).  Nowhere in the SAWP MOUs, Operational Guidelines or Employment 
Agreements is there any express limitation on these statements in the SAWP 
Employment Agreements that provincial laws apply to SAWP workers.  In particular, 
there is no statement that all provincial laws except the Code apply. 

113 In the absence of clear language expressing an intention to exclude the 
application of the Code to SAWP workers, the Employer asks me to impute such a 
federal intent on the basis that applying the Code to SAWP workers is incompatible with 
the SAWP Employment Agreements and would frustrate the purpose of the SAWP.  
However, I must consider whether there is another proper interpretation of the SAWP 
documents which would not give rise to a conflict with the Code.  If so, I must prefer that 
interpretation (Canadian Western Bank, para. 75). 

114 The Employer interprets the terms and conditions of employment set out in the 
SAWP Employment Agreements as being not merely minimum standards and 
protections for foreign workers while they are employed under the SAWP.  In the 
Employer's view, they are the terms and conditions of employment for SAWP workers.  
Any possibility of alteration – by way of collective bargaining, for example – would be 
incompatible with the purposes of the SAWP. 

115 For the reasons which follow, however, I find that the terms of the SAWP MOUs, 
the Operating Guidelines and the Employment Agreements do not require such an 
interpretation.   

116 Article 1(b) of the Canada-Mexico MOU states that workers are to be employed 
"at a premium cost to the employers" and are to receive "treatment equal to that 
received by Canadian workers performing the same type of agricultural work, in 
accordance with Canadian laws".  Presumptively, in my view, "treatment equal to that 
received by Canadian workers" would include access to the same workplace 
protections, rights and responsibilities as are available to Canadian workers, including 
those contained in provincial labour relations legislation. 

117 The Employment Agreements reflect the direction that SAWP workers are to be 
paid "at a premium cost to the employer".  For example, Article III(1) of the 2008 
Canada-Commonwealth Caribbean SAWP Employment Agreement (Tab 6 of the 
Employer's Brief of Documents) states that the Employer agrees to pay the workers 
either (i) the wage rate for agricultural workers in the province in which the worker is 
employed; (ii) the prevailing wage rate for the type of agricultural work being carried out 
by the worker in the province; or (iii) the rate being paid by the employer to his regular 
seasonal work force performing the same type of agricultural work, "whichever is the 
greatest" (emphasis added). 
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118 In my view, this provision is not necessarily inconsistent with unionization of 
SAWP workers under the Code.  Nor does it suggest that wage rates are set by the 
Employment Agreement in such a way that collective bargaining would necessarily 
conflict with, or frustrate the purposes of the SAWP.  The provision appears to set a 
minimum rather than a fixed amount as to what employers covered by this Agreement 
must pay their SAWP workers.   

119 Article III(1) cannot be said to provide for a fixed and unalterable rate of pay for 
an employer's SAWP workers, as only two of the three possible rates, (i) and (ii), could 
be described as "fixed".  The third, the rate being paid by the employer to its regular 
seasonal work force, is not unalterable.  It could increase if the employer's domestic 
farm workers choose to access collective bargaining under the Code or are otherwise 
able to negotiate a higher wage rate for themselves.  In that case, under this provision, 
the wage rate of the employer's SAWP workers would increase to match that rate.   

120 Accordingly, I cannot accept that it is necessarily incompatible with the SAWP for 
SAWP workers themselves to access collective bargaining under the Code and 
potentially attempt to negotiate a higher wage rate themselves.  To the extent that an 
ability to access the Code creates a potential for uncertainty as to what the wage rate 
for SAWP workers will be, I find this uncertainty is already inherent in the provision.  
This is so given the unchallenged ability of domestic farm workers to access the Code 
and the link between their wage rate and the rate the employer must pay to its SAWP 
workers under Article III(1). 

121 The 2009 Canada-Mexico Employment Agreement for British Columbia (Tab 9 of 
the Employer's Brief of Documents) provides as follows regarding applicable wage rates 
(Article I(3)): 

The employer shall pay the WORKER the approved piece work 
rate as set out in the "Minimum Piece Rates – Hand harvested 
crops" published by the B.C. Ministry of Skills and Development 
and Labour for harvesting.  The worker shall be paid at least the 
equivalent of $9.09 per hour for every hour worked harvesting on a 
piece work basis. 

The EMPLOYER shall pay the WORKER _____ per hour for any 
period spent performing duties other than harvesting.  (This hourly 
rate shall be no less than $9.09 per hour, the minimum wage for 
2009.)  (bold in original, italics added) 

122 This Employment Agreement even more clearly does not set a fixed wage rate, 
but rather a minimum wage rate.  It expressly states that SAWP workers must be paid 
"at least", or "no less than", the equivalent of $9.09 per hour for every hour worked, 
which is expressly described as "the minimum wage for 2009". 

123 In light of these provisions, and others in the Employment Agreements which 
clearly set minimum standards and protections rather than fixed and unalterable terms 
and conditions of employment, I cannot accept the Employer's submission that it was 
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the federal government's intent to set out the unalterable terms and conditions of 
employment in the Employment Agreement, and that therefore applying the Code and 
the collective bargaining process under it to SAWP workers would conflict with, or 
frustrate the purposes of the SAWP.   

124 I find another equally, if not more, plausible interpretation is that the federal 
government intended the terms and conditions set out in the Employment Agreements 
to be minimum standards and protections for SAWP workers while working in Canada.  
Under this interpretation, there is no conflict with, or frustration of the purposes of, the 
SAWP program in applying the Code to SAWP workers.  I find this interpretation to be 
both reasonable and more plausible than the one advanced by the Employer.  
Therefore, applying the principles stated in Canadian Western Bank, this is the 
interpretation I must prefer. 

125 It is noteworthy that, in response to the Employer's and Union's Notices of 
Constitutional Question and on receiving copies of the Employer's and Union's 
submissions, the Attorney General of Canada did not take the position that the federal 
government had the intention with respect to the SAWP attributed to it by the Employer.  
It did not take the position that applying the Code to SAWP workers would conflict with 
or frustrate the purposes of the federal government in establishing the program.  Nor did 
it take the position that applying the Code to SAWP workers would infringe federal 
jurisdiction. 

126 In its correspondence to the Board on this matter (set out in full earlier in this 
decision), the Attorney General of Canada simply noted that the Union's submission 
"includes the written submissions filed by the Attorney General of Canada before the 
Quebec Labour Board" in a matter raising a similar issue.  The AGBC advises, and the 
Employer does not dispute, that in the proceedings before the Quebec Labour Board, 
the Attorney General of Canada took the position that the SAWP is an administrative 
arrangement, not an international treaty, and is intended to ensure that the terms and 
conditions for SAWP workers respect Canadian employment standards and meet the 
standards for working conditions and wages set in s. 203 of the Immigration Act 
Regulations.   

127 As noted above, s. 203 of the Regulations provides, in part, that wages offered to 
foreign nationals employed in Canada must be "consistent with the prevailing wage rate 
for the occupation" and their working conditions must meet "generally accepted 
Canadian standards".  I find the terms and conditions of the SAWP Employment 
Agreements are intended to ensure that these federal regulatory requirements are met.  
I conclude they are not intended to impose fixed and unalterable terms and conditions 
of employment which require that SAWP workers be excluded from accessing collective 
bargaining under the Code. 

128 In support of its interpretation, the Employer relies on a term of the Employment 
Agreements which provides that "no term or condition of this agreement shall be 
superseded, suspended, modified or otherwise amended, in any way, without the 
express written permission" of the Canadian government, Mexican authorities or 
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Commonwealth Caribbean government agent, as the case may be, and the employer 
and worker (see Article X(6) of the 2009 Canada-Mexico Employment Agreement and 
Article XIII(5) of the 2008 Canada-Caribbean Commonwealth Employment Agreement). 

129 The Employer submits it would "wholly undermine and negate" the purpose of 
the SAWP if SAWP workers were permitted to access collective bargaining under the 
Code and to use that process to attempt to alter the terms and conditions of 
employment set out in the SAWP Employment Agreements.  However, that submission 
rests on an interpretation that the terms of the Employment Agreements are intended to 
be unalterable, rather than minimum standards or protections which could be altered by 
way of collective bargaining as provided in various provincial labour statutes, including 
the Code.  As set out above, I find another equally, if not more, plausible interpretation 
is that the federal government intended the terms and conditions set out in the 
Employment Agreements to be minimum standards and protections for SAWP workers 
while working in Canada.   

130 Accordingly, I find Articles X(6) and XIII(5) do not evince an intent to deny SAWP 
workers access to collective bargaining under the Code.  Rather, I read those provisions 
as serving to ensure that SAWP workers are not compelled to accept terms and 
conditions inferior to those set out in the Employment Agreements.  Applying the Code 
may ultimately result in some alterations or improvements to the terms of the 
Employment Agreements, but I find that this is not contrary to the purpose of Articles 
X(6) and XIII(5), other provisions of the Employment Agreements or the SAWP 
generally.  

131 The Employer also argues that it is important for employers to know in advance 
what the terms and conditions of employment of SAWP workers will be, including "the 
costs of bringing the foreign workers to Canada".  By way of the SAWP Employment 
Agreements, employers do know the minimum terms and conditions of employment, 
including the minimum wage costs.  

132 However, in the absence of any express exclusion of the application of the Code 
to SAWP workers, it would be unreasonable for employers to assume that such workers 
will not have the ability to access collective bargaining under the Code in the same way 
as their domestic farm workers do.  As noted above, it is an express principle of the 
SAWP that foreign workers are to receive "treatment equal to that received by Canadian 
workers performing the same type of agricultural work, in accordance with Canadian 
laws".  Accordingly, employers of SAWP employees must reasonably anticipate that, 
just as their domestic farm workers may choose to unionize under the Code, so too their 
SAWP workers may choose to do so.   

133 The Employer submits that, in particular, the Code's requirements of exclusive 
bargaining agency and bargaining in good faith, as well as its strike and lockout 
provisions, are incompatible with the purposes of the SAWP.  For the reasons which 
follow, however, I find none of these arguments are persuasive. 
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134 The Employer submits that the exclusive bargaining agency given to a union 
under the Code to represent the employees in respect to their terms and conditions of 
employment is incompatible with the SAWP because, under SAWP, terms and 
conditions of employment are negotiated by governments with input from the 
employers, and the Agent ensures that those terms and conditions are respected and 
enforced. 

135 In my view, however, the governments only negotiate minimum standards and 
protections with respect to terms and conditions of employment for SAWP workers.  A 
role of the Agent may be to attempt to ensure that those minimum standards and 
protections set out in the Employment Agreement are respected.  Where SAWP 
workers are not represented by a union, the Agent may also have a role in resolving 
disputes and attempting to enforce the terms of the Employment Agreement.  Where 
they are represented by a union, however, the Agent may no longer need to perform 
those particular functions. 

136 I see nothing incompatible between the role of the Agent under the SAWP and 
the role of the Union under the Code.  While the Union may take over some of the roles 
played by the Agent prior to unionization, this is not inconsistent with the purpose of the 
SAWP.  Furthermore, the Agent retains some powers which differ from those of the 
Union under the Code. 

137 I am therefore not persuaded that there is anything incompatible between the 
requirement of exclusive bargaining agency under the Code and the SAWP. 

138 With respect to the requirement to bargain in good faith under the Code, the 
Employer submits that individual employers who participate in the SAWP do not have 
the authority to agree to terms and conditions of employment different from those 
agreed to by the governments in the Employment Agreement.  However, as set out 
above, I do not accept that the terms set out in the Employment Agreement are 
unalterable, or that the governments' intention was that employers and workers could 
not agree to alter those terms through collective bargaining.  Accordingly, I see nothing 
incompatible with the SAWP program in the Code's requirement to bargain in good faith. 

139 With respect to strikes and lockouts under the Code, the Employer submits that 
these are incompatible with the SAWP program, because it submits that a purpose of 
the program is to provide a sufficient labour supply for the participating farms to 
successfully cultivate and harvest their crops within the limited season available.  The 
Employer submits that if, in any given year, there was a potential that a labour dispute 
could interfere with the achievement of that result, "the very purpose of the program 
would be negated". 

140 I accept that a purpose of the SAWP program is to assist Canadian agricultural 
employers in obtaining a sufficient labour supply to cultivate and harvest their crops 
within the limited season available.  However, I do not accept that the purpose was to 
immunize agricultural employers from the possibility of their SAWP employees striking 
in accordance with the requirements of the Code.  The SAWP was intended to alleviate 
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a labour shortage, not to guarantee that agricultural employers will be able to cultivate 
and harvest their crops regardless of their employees' statutory rights. 

141 In these circumstances, I cannot conclude that it is a purpose of the SAWP that 
SAWP workers be precluded from striking, or that the possibility of a strike is 
incompatible with the SAWP. 

142 The Employer submits that, if the Union is correct that the terms and conditions 
of the SAWP Employment Agreements do not preclude the full application of the 
collective bargaining scheme under the Code, "it means the demise of the SAWP 
program", because the terms of the SAWP Employment Agreements would not be valid 
and enforceable.   

143 I do not accept this argument.  In my view, the application of the Code in no way 
means the demise of the SAWP.  Terms of the SAWP Employment Agreements are 
valid and enforceable under federal and/or provincial laws.  They are, however, 
minimum standards and protections, and an employer and SAWP workers are free to 
alter them through collective bargaining under the Code. 

144 As a practical matter, the extent to which SAWP workers will be able to bargain 
alterations to the SAWP Employment Agreements may be limited by the willingness of 
employers to continue to avail themselves of the SAWP and SAWP workers, if the 
terms and conditions of employment are significantly different from those set out in the 
SAWP Employment Agreements.  However, that is a matter for the collective bargaining 
process, and not a reason why SAWP workers should be denied access to that 
process. 

145 In its reply to the Union's submission, the Employer asserted that it does not take 
the position that SAWP workers should be prevented from joining unions or from 
making collective representations with respect to their terms and conditions of 
employment.  The Employer submitted that its position does not deprive SAWP workers 
of their s. 2(d) right to freedom of association under the Charter, because in its view the 
SAWP "creates a different system of collective representation for SAWP workers which 
is both complete unto itself and is fully compatible with s. 2(d) of the Charter". 

146 According to the Employer, SAWP workers would be able to join the Union and 
have it make representations on their behalf as to their terms and conditions of 
employment, but these representations would have to be made "to either or both of the 
parties to the SAWP".  That is, the Union would have to either make representations to 
the government officials who negotiate SAWP Employment Agreements or to the 
certified employer or employer's organization "as to what position it should take in the 
next round of negotiations of the Employment Agreement". 

147 In my view, there is nothing in the SAWP program or documents which 
establishes or justifies such a limitation or restriction on the Union's ability to bargain 
collectively on behalf of SAWP workers.  No doubt the Union could, if it wishes, make 
such representations to the governments or the employers with respect to the terms and 
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conditions of the Employment Agreements.  However, in my view, the Union is equally 
able to bargain collectively with the Employer, on behalf of SAWP workers, for 
alterations to those terms and conditions. 

148 For all of these reasons, I conclude that, even if the SAWP is federal "legislation" 
for purposes of the doctrine of federal paramountcy; applying the Code to SAWP 
workers would not conflict with or frustrate the purposes of the SAWP such that the 
Code must be found to be constitutionally inapplicable to SAWP workers. 

2. Interjurisdictional Immunity 

149 Unlike the doctrine of federal paramountcy, the doctrine of interjurisdictional 
immunity does not require the presence of a federal law.  Rather, the issue is whether 
provincial legislation does not merely "affect" but "impairs" a core aspect of federal 
legislative jurisdiction.   

150 In Canadian Western Bank, the Supreme Court of Canada noted that "it is in 
practice impossible for a legislature to exercise its jurisdiction over a matter effectively 
without incidentally affecting matters within the jurisdiction of another level of 
government" (para. 29).  The Court added that some matters may have both provincial 
and federal aspects, and that therefore "both Parliament and the provincial legislatures 
can adopt valid legislation on a single subject depending on the perspective from which 
the legislation is considered, that is, depending on the various 'aspects' of the 'matter' in 
question" (para. 30). 

151 Here, the matter in question is the entry into Canada of persons from Mexico and 
the Commonwealth Caribbean countries and their employment as seasonal agricultural 
workers in British Columbia.  Aspects of this matter clearly fall within federal heads of 
power.  Yet aspects also fall within provincial jurisdiction.  The Court has said that the 
mere fact of a "double aspect" to a matter (a federal and a provincial aspect) does not 
necessarily trigger the doctrine of interjurisdictional immunity: 

 While the text and logic of our federal structure justifies the 
application of interjurisdictional immunity to certain federal 
"activities", nevertheless, a broad application of the doctrine to 
"activities" creates practical problems of application much greater 
than in the case of works or undertakings, things or persons, whose 
limits are more readily defined. A broad application also appears 
inconsistent, as stated, with the flexible federalism that the 
constitutional doctrines of pith and substance, double aspect and 
federal paramountcy are designed to promote… .  It is these 
doctrines that have proved to be most consistent with 
contemporary views of Canadian federalism, which recognize that 
overlapping powers are unavoidable. Canadian federalism is not 
simply a matter of legalisms. The Constitution, though a legal 
document, serves as a framework for life and for political action 
within a federal state, in which the courts have rightly observed the 
importance of co-operation among government actors to ensure 
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that federalism operates flexibly. (Canadian Western Bank, para. 
42) 

152 The Court goes on to state that "[e]xcessive reliance on the doctrine of 
interjurisdictional immunity" would be problematic, as it is "based on the attribution to 
every legislative head of power of a 'core' of indeterminate scope -- difficult to define, 
except over time by means of judicial interpretations triggered serendipitously on a 
case-by-case basis" (Canadian Western Bank, para. 43).  The Court also observed that 
the doctrine lies at odds with the "dominant tide" of constitutional interpretation: 

The "dominant tide" finds its principled underpinning in the concern 
that a court should favour, where possible, the ordinary operation of 
statutes enacted by both levels of government. In the absence of 
conflicting enactments of the other level of government, the Court 
should avoid blocking the application of measures which are taken 
to be enacted in furtherance of the public interest. Professor Paul 
Weiler wrote over 30 years ago that 

the court should refuse to try to protect alleged, but as 
yet unoccupied, enclaves of governmental power 
against the intrusions of another representative 
legislature which has ventured into the area. Instead, 
the court should try to restrict itself to the lesser but 
still important role of interpreting statutes of different 
jurisdictions in the same area, in order to avoid 
conflict, and applying a doctrine of paramountcy in the 
few situations which are left. 

("The Supreme Court and the Law of Canadian 
Federalism" (1973), 23 U.T.L.J. 307, at p. 308)  [page 
34]  (Canadian Western Bank, para. 37, emphasis in 
the original) 

153 The Court adds that an overbroad application of the doctrine would mean that 
"despite the absence of law enacted at one level of government, the laws enacted by 
the other level cannot have even incidental effects on the so-called 'core' of jurisdiction" 
(Canadian Western Bank, para. 44).  This would increase the risk of creating "legal 
vacuums", and "[g]enerally speaking, such 'vacuums are not desirable" (ibid.).   

154 The Court continues on this theme: 

 Further, a broad use of the doctrine of interjurisdictional 
immunity runs the risk of creating an unintentional centralizing 
tendency in constitutional interpretation.  As stated, this doctrine 
has in the past most often protected federal heads of power from 
incidental intrusion by provincial legislatures.  The "asymmetrical" 
application of interjurisdictional immunity is incompatible with the 
flexibility and co-operation required by contemporary Canadian 
federalism.  Commentators have noted that an extensive 
application of this doctrine to protect federal heads of power and 
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undertakings is both unnecessary and "undesirable in a federation 
where so many laws for the protection of workers, consumers, and 
the environment (for example) are enacted and enforced at the 
provincial level" [cites omitted].  The asymmetrical effect of 
interjurisdictional immunity can also be seen as undermining the 
principles of subsidiarity, i.e. that decisions "are often best [made] 
at a level of government that is not only effective, but also closest 
to the citizens affected" [cite omitted]. 

 Finally, the doctrine would seem as a general rule to be 
superfluous in that Parliament can always, if it sees fit to do so, 
make its legislation sufficiently precise to leave those subject to it 
with no doubt as to the residual or incidental application of 
provincial legislation.... 

 For all these reasons, although the doctrine of 
interjurisdictional immunity has a proper part to play in appropriate 
circumstances, we intend now to make it clear that the Court does 
not favour an intensive reliance on the doctrine… .  (paras. 45-47) 

155 Then, under the heading "A More Restricted Approach to Interjurisdictional 
Immunity", the Court determines that the test for interjurisdictional immunity would not 
be merely whether provincial legislation "affects" a federal head of power: 

In our opinion, it is not enough for the provincial legislation simply 
to "affect" that which makes a federal subject or object of rights 
specifically of federal jurisdiction.  The difference between "affects" 
and "impairs" is that the former does not imply any adverse 
consequence whereas the latter does... . It is when the adverse 
impact of a law adopted by one level of government increases in 
severity from "affecting" to "impairing" (without necessarily 
"sterilizing" or "paralyzing") that the "core" competence of the other 
level of government (or the vital or essential part of an undertaking 
it duly constitutes) is placed in jeopardy, and not before.  (Canadian 
Western Bank, para. 48) 

156 The Court added that "...in the absence of impairment, interjurisdictional 
immunity does not apply" (Canadian Western Bank, para. 49). 

157 Accordingly, for the doctrine of interjurisdictional immunity to apply, I must be 
satisfied not merely that applying the Code to SAWP workers "affects" the core of 
federal jurisdiction over such things as aliens, immigration and/or foreign affairs; but that 
the Code "impairs" it, in the sense of having adverse consequences that place the core 
federal competence "in jeopardy". 

158 Before turning to the question of whether this test is met, I note that the Court in 
Canadian Western Bank concludes its discussion of the doctrine of interjurisdictional 
immunity by stating: 
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…is of limited application and should in general be reserved for 
situations already covered by precedent. This means, in practice, 
that it will be largely reserved for those heads of power that deal 
with federal things, persons or undertakings, or where in the past 
its application has been considered absolutely indispensable or 
necessary to enable Parliament or a provincial legislature to 
achieve the purpose for which exclusive legislative jurisdiction was 
conferred, as discerned from the constitutional division of powers 
as a whole, or what is absolutely indispensable or necessary to 
enable an undertaking to carry out its mandate in what makes it 
specifically of federal (or provincial) jurisdiction. If a case can be 
resolved by the application of a pith and substance analysis, and 
federal paramountcy where necessary, it would be preferable to 
take that approach, as this Court did in Mangat. 

 In the result, while in theory a consideration of 
interjurisdictional immunity is apt for consideration after the pith and 
substance analysis, in practice the absence of prior case law 
favouring its application to the subject matter at hand will generally 
justify a court proceeding directly to the consideration of federal 
paramountcy.  (paras. 77-78) 

159 Applying these principles to the present matter, I find first that there is no legal 
precedent which establishes the applicability of the doctrine to the SAWP program.  The 
Employer cites Bell Canada v. Quebéc (Commission de la santé et de la sécurité du 
travail du Québec), [1988] 1 S.C.R. 749 ("Bell Canada"), in which provincial 
occupational health and safety legislation was found to be inapplicable to a federal 
undertaking.  However, the SAWP, unlike Bell Canada, is not a federal undertaking.  It 
is federal activity undertaken pursuant to one or more heads of federal power.  Given 
the cautions expressed in Canadian Western Bank about applying the doctrine to 
federal activities as opposed to federal undertakings, persons or things, I find Bell 
Canada is not a precedent requiring that the doctrine apply to SAWP. 

160 Second, I find that many of the cautions against applying the doctrine which are 
set out in Canadian Western Bank are engaged in the present matter.  Applying the 
doctrine of interjurisdictional immunity so as to render the Code inapplicable to SAWP 
workers would deprive those workers of the benefit of provincial legislation designed, in 
part, to protect their rights as workers.  It would also have the effect of undermining the 
principle of "subsidiarity", that is, that decisions are often best made at the level of 
government that is closest to the citizens affected (ibid.).  Furthermore, it would tend to 
create a "legal vaccum", as SAWP workers would be governed by neither provincial nor 
federal labour legislation, something which was described as "not desirable" in 
paragraph 44 of Canadian Western Bank.   

161 I appreciate that the Employer posits that the SAWP sets up an entirely separate 
and complete labour relations regime for SAWP workers and employers.  However, I 
am not persuaded by the argument that the federal government intended to implement 
an entirely separate and complete labour relations regime for SAWP workers and 
employers by way of the SAWP MOUs and annexed documents.   
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162 For example, I am not convinced by the Employer's argument that the federal 
government intended the foreign Government Agents to play the role of the exclusive 
bargaining representative of SAWP workers vis-a-vis their employers.  I note that the 
SAWP Operational Guidelines state that the foreign governments appoint the Agents 
"for the purpose of ensuring the smooth functioning of the Program for the mutual 
benefit of both the EMPLOYERS and WORKERS, and to perform the duties of that 
agent under the attached employment agreement" (emphasis added).  I find this 
statement to be inconsistent with the notion that, under the SAWP program, the Agent is 
intended to represent exclusively the interests of the workers, to the exclusion of access 
to representation by trade unions under provincial labour relations legislation such as 
the Code. 

163 Accordingly, I find that applying the doctrine of interjurisdictional immunity to the 
Code's application to SAWP workers would trigger many of the concerns listed by the 
Court in Canadian Western Bank, as reasons why the doctrine should not be applied.   

164 As the Court noted (Canadian Western Bank, at para. 43), it is a difficult exercise 
to define the "core" of legislative heads of power for purposes of determining whether 
the doctrine applies, "except over time by means of judicial interpretations triggered 
serendipitously on a case-by-case basis" (ibid.).  Here, I find no previous judicial 
interpretation of the "core" of the relevant federal heads of power decides that the 
SAWP program falls within a "core".  For the policy reasons indicated in Canadian 
Western Bank and discussed above, I conclude it does not.   

165 If I am wrong on that point, I find that applying the Code to SAWP workers would 
not "impair" a core area of federal jurisdiction, for essentially the same reasons as I find 
that applying the Code to SAWP workers would not conflict with or frustrate the 
purposes of the SAWP.  In my view, applying the Code to SAWP workers such that they 
would have the same opportunity to bargain collectively the terms and conditions of 
their employment, as is available to domestic farm workers, would not have "adverse 
consequences" that would place any of the federal heads of power relevant to the 
SAWP "in jeopardy".  The SAWP MOUs, Operating Guidelines and Employment 
Agreements reflect an agreement between Canada and foreign governments that 
SAWP workers are to receive equal treatment to that of domestic farm workers while in 
Canada.  Equal treatment includes the same access to the Code as is presently 
enjoyed by domestic farm workers in British Columbia. 

IV. SUMMARY AND CONCLUSION 

166 The Employer seeks an order cancelling the Union's certification to represent its 
farm workers under s. 142 of the Code, because it submits that the application of the 
Code to a bargaining unit which includes SAWP workers is unconstitutional.  It has 
advanced its constitutional objection to the application of the Code to SAWP workers 
under the doctrines of paramountcy and interjurisdictional immunity.   

167 Regarding the doctrine of federal paramountcy, I find the SAWP is not federal 
"law" for purposes of this doctrine.  Accordingly I find this doctrine cannot be relied upon 
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to argue that the Code is constitutionally inapplicable to SAWP workers.  If I am wrong 
in this conclusion, and the paramountcy doctrine does apply, I find the application of the 
Code to SAWP workers does not conflict with or frustrate the purposes of the SAWP 
such as to render the Code inapplicable to SAWP workers.   

168 I do not accept the Employer's argument that the terms and conditions set out in 
the SAWP Employment Agreement are intended to be the terms and conditions of 
employment for SAWP workers and are intended to be unalterable.  In the absence of 
any expression of legislative intent to preclude the application of the Code to SAWP 
workers, I find the terms and conditions set out in the SAWP Employment Agreement 
are intended to be minimum standards and protections which may be altered by 
collective bargaining under the Code.   

169 Regarding the doctrine of interjurisdictional immunity, I conclude that the terms 
and conditions of employment of SAWP workers are not a matter falling within a "core 
area" of federal legislative power, within the limited parameters of that doctrine set out in 
Canadian Western Bank.  However, if I am wrong in that conclusion, I find that applying 
the Code to SAWP workers does not impair that core area of federal jurisdiction.  
Allowing SAWP workers the same access to the Code as is presently enjoyed by 
domestic farm workers is consistent with Canada's commitment that SAWP workers 
would receive "equal treatment" to domestic farm workers while in Canada, and would 
not impair any area of federal legislative competence. 

170 In light of my conclusion on the Employer's constitutional arguments, I find there 
is no need to address the Union's Charter challenge. 

171 In the result, the Employer's application to cancel the Union's certification is 
denied. 

LABOUR RELATIONS BOARD 
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