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Policy for Submission of Articles
to the Westchester Bar Journal

The editors encourage the submission of manuscripts for publication in the Westchester Bar
Journal. All submissions should be forwarded to the WCBA electronically in Microsoft Word
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914-761-3707, ext. 20, with any questions.

Articles should be between 1200-4000 words in length, and all citations should be written in
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(popularly known as the “Blue Book”), and accuracy thereof verified by the author. Articles should
be free from electronic formatting such as page numbering, headers or footers, and should be tabbed
rather than manually spaced. “All caps” text formatting should NOT be used. A digital headshot of
the author(s) must be provided as a high resolution JPEG.

Generally, it is the WCBA’s policy not to accept reprinted articles. If an author secks to
reprint an article, that author MUST advise the WCBA in advance of the prior publication
name and issue date. The author must also obtain from the original publisher a written
letter granting the WCBA such permission to reprint the article. It is the sole responsibility of the
author to fulfill this requirement.

Material accepted for publication becomes the property of the Association. As holder of the
copyright, the Association may consent to republication on the WCBA Website, WCBA Newsletter,
Westlaw, Lexis-Nexis, or in other print or electronic publications.

All articles should be accompanied by a brief biography and headshot of the author(s). Three
complimentary copies of the issue in which an author’s article is published will be distributed to the
author or divided among the authors, if there are more than one. The editors reserve the right to

accept or reject all manuscripts and to request changes if necessary.
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‘The Westchester Bar Journal (ISSN 0746-1844), formerly titled Westchester Bar Topics, is the official
publication of the WCBA and is issued for the purposes of presenting scholarly articles to its members.

Westchester Bar Journal is published by the WCBA, One North Broadway, Ste. 512, White Plains,
NY 10601. Subscription price $10 per year for non-members of the WCBA.

Articles appearing in the Wesichester Bar Journal reflect the views of the authors and do not

necessarily carry the endorsement of the WCBA.
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From the Editor-in-Chief

BY CAROL L.VAN SCOYOC, ESQ.

WELCOME TO THE 2014 WINTER/SPRING EDITION of the Bar Journal. As we slowly
thaw out from the effects of a winter marked by unusually bitter cold temperatures
and yes, endless snow — the new phenomenon known as the “polar vortex”— we
now look forward to the proverbial “light at the end of the tunnel”— the hope of
days filled with warm, golden sunshine, the smell of flowers in the air, and the start
of spring training! This installment of the Bar Journal promises to chase away those
“winter blues” by offering you a vast array of scholarly articles exploring an eclectic
mix of legal topics as well as a poignant piece paying homage to the memory of giants
among us who left us last year.

In this issue of the Bar Journal, Westchester County Bar Association Past President
Gary E. Bashian, Esq. and Andrew Frisenda, Esq., contribute another article in the
continuing series of the ever timely and informative “Estate Litigation Tidbits.” The
Hon. Nelson E. Canter, Esq., founder of the Canter Law Firm P.C. and part-time
Harrison Town Justice, provides some helpful advice concerning the legal implications
for failure to screen for colorectal cancer. Matthew D. Donovan, Esq., senior associate
in the law firm of Farrell Fritz, PC., presents some valuable insight concerning the
Westchester County Supreme Court Commercial Division, common law dissolution,
and the resolution of family-owned business disputes.

The Honorable Thomas A. Dickerson, an Associate Justice of the Appellate
Division, Second Department, the Hon. Daniel D. Angiolillo, former Associate
Justice of the Appellate Division, Second Department, and John Mechmann, Esq.,
Principal Law Clerk to the Hon. David S. Zuckerman, Westchester County Court,
give a comprehensive and superb review and analysis of recent case law occurring in
tax certiorari, eminent domain and real property tax exemptions. Anthony J. Enea,
Esq., Past Westchester County Bar Association President, and managing member of
the law firm of Enea, Scalan & Sirignano, LLP, offers an excellent primer on discovery
pursuant to Section 2013 of the Surrogate’s Court Procedure Act.
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In this edition, we are pleased to feature the remarks made by David M. Schraver,
President of the New York State Bar Association, at the Westchester County Bar
Association’s Annual Banquet and Induction of Officers in May 2013. We are also
very proud to publish the heart felt tribute made at the 2013 Westchester County
Bar Association Memorial Service in September 2013, led by Westchester County
Bar Association Past President Ralph R. Nobile, Chair of the Memorial Ceremonial
Functions Committee, in honor of three prominent members of the Westchester
County community, judiciary and of this Bar Association: the Hon. Angelo Ingrassia,
the Hon. Andrew P. O’Rourke, and the Hon. Alvin R. Ruskin.

As always, I wish to express my sincere appreciation and congratulations to Luis
Rivera, Esq., Director of CLE and Legal Publications and Managing Editor of the Bar
Journal, Mary Ellen McCourt, the Design & Production Manager of the Bar Journal,
Donna Drumm, Esq., Executive Director, and the staff of the Westchester County
Bar Association, for their hard work and dedication in playing such an integral role
in elevating the Bar Journal’s prestige as a respected legal publication. I also wish
to express my gratitude to the advertisers for their support in defraying the costs
associated with this publication. Most emphatically, I encourage individuals interested
in contributing articles for the Bar Journal to submit them to the attention of the Bar
Association’s Bar Journal Committee.
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From the President

BY JODY FAY, ESQ.

WELCOME TO THE 2014 WINTER/SPRING EDITION of the Bar Journal. As I write
this, I am nearing the sunset of my term as President of The Westchester County Bar
Association. We have accomplished so many things this year; I cannot even mention
them all. I began my term with three initiatives: Membership, assisting Veterans and
outreach to the business community. I am happy to report that we achieved them all.

The Westchester County Bar Association is now 2,000 members strong and we
continue to grow. Our CLE programs are a constant calendar event, with several be-
ing held each week in order to serve our members. This year, we also partnered with
Legal Services of the Hudson Valley with special CLE programs geared at assisting our
veterans. We also partnered for a premier networking event with the Business Council
of Westchester. These are just many “firsts” that I am excited to share with all of you.

Our Newsletter continues to look better and better and is full of terrific articles and
information. It is available online as well as via mail. I encourage you to write an article
or to simply share a piece of good news with us each month. We expect the Newsletter
to continue to grow and improve along with our website.

We have also renewed a committee for the WCBA Legal Referral Services, that is
now chaired by Past President Ralph Nobile and Sylvia Fabriani. The purpose of the
committee is to examine our Legal Referral Services and find ways to improve it and
market the service. The Legal Referral Service is an important service to our commu-
nity. Please look to see more information this upcoming year on our committee efforts.

Lastly, we continue to provide our members with the annual edition of the
Westchester Bar Journal. Under the skill and scrutiny of Past President, Carol L. Van
Scoyoc, the Journal is an exceptional publication filled with interesting articles from
some of our most well read members. I hope you enjoy this edition and find the time
to savor the many articles and insights contained in the edition.

Thank you and God Bless,

Jody
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Estate Litigation Tidbits

BY

GARY E. BASHIAN, ESQ.
AND

ANDREW FRISENDA, ESQ. *

Appellate Division Affirms Westchester County Surrogate
Re: Adopted Beneficiary’s Rights

N RE SVENNINGSEN,' the Appellate Division, Second Department affirmed a

Decision of the Hon. Anthony A. Scarpino wherein he held a decedent’s adop-

tive child, who was later surrendered by decedent’s widow by way of a second
adoption, maintained her rights and interests in her first adopted father’s inzer vivos
trusts and estate.

Needless to say, Svenningsen presented both the Surrogate and the appellate court
with a number of difficult legal issues. Sevenningsen involved the adoption of an infant
Chinese national by an American couple. Unfortunately, during the finalization of
the adoption proceedings, the adoptive father was receiving treatment for cancer, and
his spouse was forced to travel to China without him to take custody. Importantly,
the adoption agreement required that the infant would not be “transferred” or “re-
adopted,” and that the baby would be deemed the biological child of the adoptive
parents. Once returned to the U.S., the adoptive parents acknowledged the adoption,
and properly re-adopted the child in the New York family court system so as to obtain
a U.S. passport and birth certificate.

* GARyY E. BAsHIAN, Es., is a partner in the law firm of Bashian & Farber;, LLP with offices in White Plains,
New York and Greenwich, Connecticut. Mr. Bashian is a past President of the Westchester County Bar
Association, he is presently on the Executive Committee of the New York State Bar Association’s Trust and
Estates Law Section asVice Chair of the Estate Litigation Committee, and is a past Chair of the Westchester
County Bar Association’s Trusts & Estates Section and is a member of the Westchester County Bar
Association. Mr. Bashian can be reached at garybashian@bashianfarberlaw.com.

ANDREW FRISENDA, Esq., is an associate attorney at Bashian & Farber, LLP, concentrates in estate, guardianship,
trust, and corporate litigation and is a member of the Westchester County Bar Association. Mr. Frisenda
can be reached at afrisenda@bashianfarberlaw.com.

Volume 39, No.1 1



During his life, decedent had created a number of inzer vivos Trusts, one of which
was to distribute income to his then living children, in equal shares, when the old-
est child reached 30, at the Trustee’s discretion. The trust itself defined “children” as
decedent’s then living children, and those born or adopted after the Trust’s creation.
A second Trust designated each of decedent’s children as beneficiaries of sub trusts by
name, including one such Trust established for decedent’s newly adopted daughter.
decedent’s Will also created a credit shelter Trust to “any child of mine” subject to
certain contingencies, and a marital Trust for his spouse. The Will included adoptive
children in its definition of “issue.”

Thereafter, seven years since the adoption, and six since decedent’s passing, the
adoptive child was enrolled in a boarding school for children with special needs. It was
at that time an administrator approached decedent’s widow, and proposed adoption
of the child, which eventually was consummated. The child’s status as a beneficiary of
the aforementioned instruments was not known to the newly adoptive parents at that
time. They only discovered the extent of the child’s beneficiary status when examin-
ing the probate records of decedent’s estate — and after counsel for decedent’s widow
wrote to them suggesting that they consent to the child separating her interests from
the estate and the biological children through the creation of a “Spray Trust.”

Subsequently, the newly adoptive parents sought to compel an accounting of the
trusts and estate on behalf of their adoptive daughter. As a defense, Decedant’s bio-
logical family argued that the newly adoptive parents (as guardians of the child) did
not have standing, as their adoption of the child had been complete. Predictably, both
parties moved for summary judgment.

Surrogate Scarpino ruled in favor of the adopted child, and denied the motions
made by decedent’s widow and his children who had joined in the motion. Relying
on the clear terms of the instruments, Surrogate Scarpino found that it was decedent’s
full intent that his adoptive daughter be included as a full member of his family, and
that her rights under his estate plan were fully vested. Thus the adoptive daughter had
standing, and was a full beneficiary of his estate and the trusts related thereto.

On appeal, decedent’s biological family maintained that the adoptive child’s rights
had been terminated, pursuant to Domestic Relations Law § 117, as a result of the
second adoption.

The Appellate Division, following the guidance of the legislature and the insight
of Surrogate Scarpino, held that, even in a situation such as that presented, absent the
express exclusion of the adoptive child, the adoptive children stand on equal ground
with biological issue. Moreover, that the rights and interests of such adopted children
in inheritance are preserved, so long as the testator/settlor intention is clear that the
child is an intended beneficiary within the four corners of the instrument at issue.

In the matter before the court, it was clear that the adopted child was to be in-
cluded in Decedant’s testamentary plan. Furthermore, the child’s subsequent surrender
to new parents was not a foreseeable circumstance at the time of decedent’s drafting of
his instruments. As such, the second adoption was not intended to, and did not, termi-
nate the children’s interest in the Marital Trust — not only because the adoptive child
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was specifically named, and intended to be, a beneficiary thereof, but because she was
not surrendered to her new parents until many years after decedent’s passing. Similarly,
the adoptive child’s rights regarding the other Trusts had been fully vested, as, although
inchoate (the eldest biological child had not yet reached 30), she was named in the
instrument, and, though the conditions precedent had not yet been met, “uncertainty
is not enough to deny standing” to those who seek to protect Trust property. The ben-
eficiaries’ vesting of interest had occurred as they had survived decedent.

As such, Surrogate Scarpino was found to have properly granted summary judg-
ment in favor of the adoptive daughter, and denied that of the decedent’s biological
family.

Surrogate Sovereignty

Typically in civil litigation, the party who wins a motion or receives a favorable
decision will typically file and serve a notice of entry.

However, as discussed by the Hon. Surrogate Robert J. Gigante in Will of
D’Ambrosio,* and in a decision that might be rather surprising to Supreme Court
practitioners, no notice of entry is required in the surrogate’s court.

The court itself “is self containing and self sufficient,” having its own Clerk inde-
pendent of the County, and having no need for its Orders to be entered therewith,
D’Ambrosio NYL] 1202598464039, at 6 (Surr. Ct. Richmond Cnty., Apr. 29, 2013).
Furthermore, [tJhere is simply no need for a Note of Entry because the Order itself is
self-entering...,” /d.

In D’Ambrosio, this little known procedural rule led to the undoing of Objectant’s
defense in a contempt proceeding, the Objectant’s argued that they had no obligation
to comply with the Surrogate’s Order that they pay Petitioner $2,000, as the order
itself had never been entered. Unfortunately for Objectant, this argument was wholly
unavailing. With no statutory requirement that an order be entered and served by op-
position, no argument could be made that the order was not properly filed with the
Surrogate’s clerk.

For Your Eyes Only: Sealing v. Public Policy

For any number of reasons, clients might request that counsel move the court to
seal the record regarding their matter. However, as the preliminary executors in the
Will of Fay Wason Patrick® quickly learned, relief pursuant to 22 NYCRR 216.1(a) is
rarely granted by the surrogate’s court.

Indeed, there are a number of factors the court must consider when an application
to seal a record is made, foremost of which is if good cause to do so has been estab-
lished. Furthermore, a record can only be sealed where the movant demonstrates com-
pelling circumstances warranting restriction of access to their file. “Conclusory claims
of the need for confidentiality are insufficient to find good cause” as “confidentiality
is clearly the exception, not the rule,” Fay Wason Patrick, NYL] 1202597358920 at 3
(Surr. Ct. Dutchess Cnty., April 17, 2013).

Additionally, as part of its analysis when considering the sealing of a record, the
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court must balance the interests of the public and the parties. Unsurprisingly, the bal-
ancing of these interests is weighed in favor of the public’s interest as there is a broad
presumption that the public should have access to judicial records. Consequently,
the court must review every application to seal records on a case by case basis in their
effort to determine if good cause actually exists, consider the application within the
context of the type of action pending, and state the grounds for any finding of good
cause in writing before ordering a seal.

Lastly, and perhaps just as important to this analysis is the fact that sealing a re-
cord is not warranted “where the information sought to be sealed is already a matter
of public record.” /d at 2.

As these grounds could not be met, no seal was granted to these fiduciaries.

Out of State Commissions Not Freely Given

It is not at all uncommon that the testimony of a non-party witness who no lon-
ger lives in New York State is needed, and a pre-drafted statement or deposition upon
written questions are either impractical or inadequate.

With great luck, this non-party might be willing to return to New YorK’s
Jurisdiction, or have plans in the future to return, and will agree to be deposed.
However, it is a rare exception that arrangements such as these can be made, and the
need for counsel to obtain a commission pursuant to CPLR §3108 to conduct a de-
position through a surrogate attorney out of state is often the only solution.

Where the party seeking the commission can make a showing to the court that: 1)
the testimony sought is material and necessary to the prosecution/defense of the case;
2) that the non-party possesses the information sought, or that their examination is
reasonably calculated to produce information relevant to the matter; and 3) that the
witness’ testimony is unobtainable by other means, a commission may issue.

However, absent a showing of any of these elements, as the Hon. Surrogate Edward
W. McCarty indicated in /n re Estate of Levine, if an application for a commission is
“devoid of information concerning efforts...to obtain the cooperation and voluntary
appearance of the non party witnesses,” even where all of the other elements are clearly
met, the commission will not issue. [ re Estate of Levine,* NYL] 1202596544370 at
4 (Surr. Ct. Nassau Cnty. Mar. 29, 2013).

Accordingly, strict attention to these procedural requirements must be followed or
that out of state witness will remain beyond your reach.

Cy Press Saves the Day

No matter how meticulous an estate plan might be crafted, there are always risks
that one’s testamentary intent cannot be met. Beneficiaries predecease; assets are gifted
or sold, and adeem; and unexpected expenses during life might result in a reduced
residuary whose proportional shares are far less than expected.

Thankfully, there a number of mechanisms at law which can preserve, to one
degree or another, the testamentary intentions of a decedent — the Cy Pres Doctrine
(EPTL §8-1.1(c)) being foremost among them.
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For the uninitiated, the Cy Pres Doctrine can be utilized where a charitable in-
stitution is named as a beneficiary, but that charity cannot accept the bequest as it no
longer exists. By virtue of Cy Pres, this bequest will not adeem should a similar chari-
table institution be found that can accept the bequest.

Such was the case in /n re Wheaton Galentine Trust,” where St. Vincent’s Hospital
Center was a designated trust beneficiary, but had since been shuttered and could not
receive trust income. Accordingly, the Hon. Surrogate Nora S. Anderson authorized
the trustees to distribute trust assets to Mt. Sinai Hospital and The Village Center
for Care, as “[b]oth institutions provided services to the settlers,” were “located in
the neighborhood where the settlors lived,” and “[sJuch limitation [was] in accor-
dance with the settlor’s expressed intent to support geriatric concerns,” In re Wheaton
Galentine Trust, NYL] 1202595491464 at 2 (Surr. Ct. N.Y. Cnty. Apr. 8, 2013).

Thus, not only was the grantor’s intent preserved, but the community which he
made his home received the benefits of his bequest, even where the specific beneficiary
he sought to benefit was no longer in existence.

Trustee’s Discretion Broad, But Not Unbounded

During the administration of long term trusts, it is not uncommon for beneficia-
ries and trustees to have disagreements about the size and frequency of discretionary
distributions that are made. Depending on the reasonableness of the trustee, or as is
more often the case, the unreasonableness of the beneficiary, a fiduciary might find
himself at the respondent’s end of a removal proceeding where the fiduciary refuses to
make distributions that he believes are unnecessary, improper, and/or inappropriate —
despite the repeated pleas of the beneficiary who seeks them.

Hammerschlag v. Schleisinger,® is one such example. The trustee in Hammerschlag
was granted broad powers to distribute trust income at his “sole and absolute dis-
cretion.” Hammerschlag, NYL] 1202597358371, at 2 (Surr. Ct. N.Y. Cnty. Apr. 17,
2013). Upon the refusal to distribute funds to a beneficiary who claimed that she was
destitute and immediately needed monies to obtain an apartment, meet expenses,
and pay off debts (including attorney’s fees), the beneficiary alleged that the failure
to release income constituted a breach of fiduciary duty warranting his removal as
fiduciary.

Unsurprisingly, the trustee moved for summary judgment to dismiss the benefi-
ciary’s claims against him, arguing that he had acted in good faith and that the re-
quested expenditures were rejected as the beneficiary had offered no proof in support
of her claims of destitution, provided no budget reflecting her expenses, and provided
no information about the funds she was receiving from other parties regarding the
support of her child. Indeed, the beneficiary had defrauded and stolen from her par-
ents in the past, had criminal charges brought against her regarding these thefts, and
was alleged to have a history of “unsavory” behavior.

Nevertheless, noting that the trustee’s powers were not “unbounded,” the court
denied summary judgment as to the trustee as there was an “open question of fact
as to whether the trustee failed to exercise his independent judgment or adequately
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evaluate the beneficiary’s needs before refusing to make any distribution....” 7 at 5.
Accordingly, a hearing was scheduled to determine these issues of fact, and determine
if the trustee had breached his duty, or was simply a victim of his own good judgment.

Reformation Confirms the Best Intentions

It is well established that one of the guiding principles governing any surrogate’s
court matter is that the intent of the decedent must be preserved. Unfortunately, a
decedent is not in the position to offer much help when the court is let to determine
what that intent was where there is ambiguity on an instrument, or worse still, a provi-
sion in an instrument that appears to contradict the underlying logic and purpose of
the testamentary plan itself.

Thankfully, neither the court nor petitioners are left without recourse in these situ-
ations as interested parties who confront such ambiguity and/or surprising inconsisten-
cies within an estate plan, as they may take advantage of reformation and construction
proceedings as authorized by the Surrogate’s court Procedure Act (SCPA).

Such was the case in Trust of Ronald D. Brigati’, where the decedent’s Irrevocable
Life Insurance Trust directed that the proceeds of a life insurance policy were to be
paid to his Executor so as to satisfy the estate’s tax liabilities — but as a consequence
became part of the decedent’s gross taxable estate.

Knowing full well that it was not the intention of the decedent to have these life
insurance proceeds included as part of the gross taxable estate, the co-trustees sought
to reform the trust’s provision that controlled this asset.

In support of reformation, the co-trustees not only wisely offered the court an
Affidavit of the draftsman that indicated the decedent’s known intent was to avoid tax
liability when he created the trust, but also highlighted the fact that the fact that the
Trust agreement stated that its “Overriding Tax Purpose” was to exclude the assets of
the Trust from decedent’s gross estate.

Based on the clear language of the trust, and the further evidence offered in
support of the decedent’s intent, the decedent’s intent could clearly be established,
Surrogate John M. Czygier granted petitioner’s reformation, and saved the estate a
sizeable, and clearly unintended, tax burden.

Surrogate Anderson was also confronted with a similar issue in /n re Estate of
Bowman,® where an in artfully drafted instrument led to some confusion over the
disposition of the family home and its contents.

In Bowman, the will appeared to grant the executrix a life estate in the subject
property, with the caveat that should the property be sold, that the proceeds should
be distributed to children and grandchildren in defined percentages. However, the
executrix believed that the language of the Will allowed her to devise this property
through her own will upon death, with nothing passing to the other family members
thereafter.

Disagreeing, the Hon. Surrogate Anderson held that “[a] sympathetic reading of
the provision at issue discloses not merely a primary testamentary objective (i.e., that
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the daughter have the use of the property as long as she wished), but also, a secondary
objective: that the property’s economic value be received by designated individuals (of
whom the daughter was one) when the property was no longer being put to the daugh-
ter’s use.” Bowman, NYL] 1202603156509 at 3 (Surr. Ct. N.Y. Cnty. May 22, 2013).

Accordingly, the executrix was determined to only hold title as a fiduciary for oth-
ers, and would be obligated to eventually share the value of the home with her family
one way or the other.

To My Appointee...

Powers of Appointment, and their interaction with the directives of other instru-
ments, remain tricky terrain for the courts, draftsmen, and advocates alike, so much
so that even institutional trustees, such as JP Morgan Chase, will seek court interven-
tion to determine if they have been validly exercised in order to properly administer
distribution of both trust and estate assets, and not risk a violation of their fiduciary
duties to either.

As illustrated in In re JP Morgan Chase, Trustee,” questions about the validity of
the exercise of a Power of Appointment can arise when it appears that the Power seeks
to distribute assets to individuals who may not have been authorized beneficiaries
under the terms of the trust instrument itself.

As the Hon. Surogate Rita Mella indicated in his decision, “an exercise of a power
of appointment is not void if its exercise is more extensive than was authorized but
is valid to the extent authorized by the by the instrument creating the power (EPTL
§10-6.6[al][1]).” In re JP Morgan Chase, Trustee NYL] 1202594798135 at 2-3 (Surr.
Ct. N.Y. Cnty. Apr. 2, 2013).

In other words, as the court favors exercising the power of appointment over
invalidating it, the portions of a Power of Appointment that are properly authorized
will remain valid, and only those portions that attempt to dispose of assets without
underlying authority will be deemed void.

Luckily for the appointees in /P Morgan, none of them were found to be non-
permissible appointees, as the trust from which they would ultimately receive a dis-
tribution had ample assets to satisfy its distributions, and no funds from a secondary
trust, which could only be distributed to a spouse and/or family, would be implicated
in the exercise of the power.

Accordingly, the exercise was determined to be effective, and no proportional
invalidation was necessary, as the appointees were never non-permissible appointees
in the first place.

Endnotes

1 In re Svenningsen, 105 A.D.3d 164, 959 N.Y.S. 2d 237 (2d Dep’t 2013.)

2 Will of D’Ambrosio, NYLJ 1202598464039 (Surr. Ct. Richmond Cnty. Apr. 29, 2013.)

3 Will of Fay Wason Patrick, NYL] 1202597358920 (Surr. Ct. Dutchess Cnty. April 17, 2013.)
4 In re Estate of Levine, NYLJ 1202596544370 (Surr. Ct. Nassau Cnty. Mar. 29, 2013).
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Legal Implications for Failure
to Screen for Colorectal Cancer

BY HON. NELSON E. CANTER*

MASSIVE EPIDEMIC IS OCCURRING in this country everyday. It is an epidemic

of ignorance and failure to utilize noninvasive, inexpensive, commonly used

screening devices to detect colorectal cancer (“CRC”) early when CRC is most
treatable. Such screening and detection would save thousands of lives, billions of dol-
lars and grief and agony of patients and families coping with late stage CRC.

The following will outline: (i) the indisputable and staggering statistics for deaths
related to CRC in the United States; (ii) efficacy in early detection of CRC; (iii) orga-
nized screening programs; (iv) the history of screening tools; (v) legal implications for
failure to screen; (vi) the enormous costs incurred by Medicare, Medicaid, and major
health care insurers for failure of the medical community to utilize screening to detect
CRG; (vii) the Standard of Care for CRC detection and the impending tsunami of
medical malpractice actions for the deviation of the standard of care by thousands of
doctors, clinics, and hospitals; (viii) potential subrogation claims by insurance car-
riers to recover the costs for late detection and treatment of CRC; and (ix) Daubert/
Frye standards.

Implementation of a screening program is crucial to raise the level of awareness
of CRC detection before it affects you, your family members, friends and millions of
lives across America.

* HoN. NELsoN E. CANTER was recently elected as Harrison Town Justice. He began his career in law
enforcement as a prosecutor for the County of Westchester in New York from 1987 to 1992 and is a
member of the Westchester County Bar Association. In 2004, Justice Canter established Canter Law Firm
P.C. in White Plains, New York, where he continues to litigate complex civil actions nationally. The firm’s
website is www.canterlawfirm.com.
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I. CRC Deaths in the United States

CRC is “the second leading cause of cancer death in the United States and the
third leading cause of cancer death among both men and women.” An estimated
142,570 people will be diagnosed with CRC in the United States in 2010, and 51,370
people will die from it.> The incidence rate of CRC varies from race to race. For in-
stance, in white males, the incidence of CRC is 54.4 people per 100,000 and white
females is 40.2 women per 100,000.° In stark contrast, the incidence rate of CRC is
67.7 for African American males per 100,000, and 51.2 for African American women
per 100,000 people.

The death rate for Caucasian males is 20.6 per 100,000; and 14.4 Caucasian wom-
en per 100,000.° In even more stark contrast, is the death rate for African Americans
from CRC. The death rate for African-American males is 30.5 per 100,000, and 21.0
for African-American women per 100,000.° Therefore the death rate is 50% higher
for African Americans than the Caucasian population. The death rates in the United
States from CRC is reflected in the Age Adjusted Death Rates Map for the United
States 2008, which includes all races, both genders and all ages.” Due to improved
screening for CRC, the death rates have decreased over the last several years.?

Il. Early Detection of CRC Saves Lives

CRC is most often preceded by a growth or “adenoma” which is a pre-malignant
condition that exists for a prolonged period of time (i.e. years) which makes CRC an
ideal target for early detection and treatment through screening.” Indeed, increased
screening results in decreased CRC incidence and mortality."® This decrease in CRC
mortality rates by state are strongly associated with increased screening.!' However,
many doctors and medical providers are either oblivious to the screening tools avail-
able for early detection, or consciously disregard such screening tools for economic
reasons.'? Physicians will often make recommendations which are not consistent with
the United States Preventative Service Task Force (“USPTF”) practice guidelines
which are authoritative practice guidelines to be followed in the medical field.

The USPTF recommends four different screening options as follows:

1. High Sensitive FOBT (i.e.“FIT”);

2. Colonoscopy;

3. Sigmoidoscopy;

4. Combination of FOBT and Sigmoidoscopy.'

According to the Center for Decease Control (“CDC”), “when colorectal cancer
is found early and treated, the 5-year relative survival rate is 90%.”'* However, “be-
cause screening rates are low, less than 40% of CRC is found early. One U.S. clinical

trial reported a 33% reduction in CRC deaths and a 20% reduction in CRC incidence
among people offered an annual fecal occult blood test (FOBT).”"> Additionally, “...
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among people who can comply with frequent testing, highly sensitive and inexpensive
non-invasive testing may be comparable to much less frequent screening with colo-
noscopy.” !¢

Ill. Organized Screening Programs

CRC lends itself to early detection due to its long development time, which
can be detected and therefore prevented through organized screening programs.'”
A study from Norway indicated that screening for CRC can reduce mortality by as
much as 80%.'

Recognizing the importance of organized screening programs, Kaiser Permanente
Northern California (“KPNC”) began CRC screening in the 1960s, initially using
flexible sigmoidoscopy."” Sigmoidoscopies and colonoscopies vary in cost throughout
the United States.® Sigmoidoscopies can be performed by family practioners and/or
internal medicine physicians who view the rectum through sigmoid portion of the
colon.” Colonoscopies are performed by a gastroenterologist and are performed in en-
doscopy suites and view the rectum through the entire colon.?? The average total cost
for a sigmoidoscopy ranges from $300 to $700.> The average total for a colonoscopy
performed in an endoscopy suite runs between $3,000-7,000.%

KPNC utilized FIT tests and increased CRC screening rates between 2005 and
2010 from 41% to 78% in the commercial and Medicare populations. “Organized
FIT test screening has been associated with an increase in annually detected CRCs,
almost entirely because of increased detection of localized-stage cancers.””

IV. History of iFOBT and Noninvasive Screening Tests

Noninvasive screening tests for CRC are the guaiac Fecal Occult Blood Test
(“guaiac” or “gFOBT”) and the Fecal Immunochemical Test (“FIT” or “iFOBT”).
Fecal occult blood testing is the most recognized form of CRC noninvasive screening
worldwide. FIT, first developed in 1986,% is a more sensitive test for the detection of
CRC than the guaiac method. FIT has higher patient acceptance and compliance, and
is now the most widely used noninvasive method to screen and detect human hemo-
globin from the lower gastrointestinal tract which is then used to detect early CRC or
pre-cancerous conditions in the colon.”

iFOBT/FIT was a significant improvement for the detection of human hemoglo-
bin from the lower GI in stool samples from gFOBT, which was widely used in the
U.S. market in the late seventies through the 1980’s and 1990’s. The major impedi-
ments of gFOBT are that it requires three separate daily stool samples from patients,
requires the patient to restrict certain medicines and food products three days prior to
screening and to maintain those dietary and medicinal restrictions during the three-
day screening. Even when a patient complied with these restrictions, the gFOBT
lacked both sensitivity and specificity for human blood.

Key advantages of FIT over guaiac are: (i) improved patient acceptance and im-
proved specificity; (ii) FIT is specific for human hemoglobin; (iii) FIT is not affect-
ed by diet and medications; (iv) FIT generally requires fewer samples than guaiac
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tests with better sensitivity; (v) since hemoglobin is frequently degraded as it passes
through the gastrointestinal (“GI”) tract, FIT is more specific for lower GI bleeding.
Consequently, FIT specificity is not affected by anticoagulant or nonsteroidal medica-
tions because such medications induce upper GI bleeding.?® More importantly, FIT is
utilized more frequently because “patients invited to screen with FIT are more likely
to use it, compared with the guaiac test, in part because of improved collection de-
vices, fewer required samples, and no dietary restrictions.””

FIT screening methodology is an immunochemical reaction to human hemoglo-
bin due to a very specific and sensitive set of antibodies and is ten times more sensitive
to the presence of human hemoglobin in the stool than its predecessor the gFOBT.
Also FIT screening does not require patients to have any dietary or medicinal restric-
tions prior to usage. FIT testing, because it demonstrated in studies to be more sensi-
tive and specific for human hemoglobin, with no medicinal or dietary restrictions,
was adopted in the Japanese market in the early nineties.® It also became the test of
choice in Western Europe and in some South American countries in the mid nine-
ties.”! Studies in these countries have proved that annual FIT testing of patients over
the age of 50 was able to reduce colorectal cancer deaths by 30-50%.%

V. Legal Implications for Failure to Screen for CRC

Since CRC “is one of the most commonly diagnosed cancers in the United States,
and is one of the most preventable forms of cancer, as the second leading cause of
cancer death in the United States in both women and men,”® there is likely to be an
avalanche of medical malpractice litigation for failure to screen, or for failure to screen
properly.

In the context of medical malpractice, failure to diagnose has been a dominant
malpractice allegation particularly where patients presented with symptoms of CRC.
The most frequent allegation now is “failure to screen” and “failure to properly screen.”
Patients who are at increased risk should be recommended to undergo a colonoscopy.
While in many colorectal cancer malpractice cases, plaintiffs were awarded for failure
to properly diagnose CRC, there is a growing emphasis on failure to properly screen
which would have led to a proper, early diagnosis and therefore early treatment to
asymptomatic patients.

Nevertheless, various medical institutions and practitioners have still not recom-
mended or adopted annualized FIT screening for CRC for their patients. Such FIT
screening and its ability to shift late stage cancer to pre-cancerous or early stage cancers
has simply been ignored. Perhaps the failure to utilize FIT is due to the doctor’s lack
of education on its efficacy, or to the economic interests associated with treatment.
When large health care organizations such as Kaiser Permanente and the American
VA aggressively screen their patients with FIT as the SOC on an annual basis, those
patients who are diagnosed with CRC should simply inquire if they were ever advised
to be screened for CRC.

Worldwide studies and now major studies in the U.S. prove that FIT is inexpen-
sive and noninvasive and could shift as many as 50% of all late stage cancers to early
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stage. The CDC found “[a]s many as 60% of deaths from colorectal cancer could be
prevented if everyone age 50 and older were screened regularly.”** According to the
American Journal of Managed Care, “Fecal occult blood testing every year and sigmoid-
oscopy every 5 years are the most strongly supported by evidence of effectiveness, are
the most widely practiced, and are favored by a recent cost effectiveness model.”*

Current Status of CRC Screening Coverage Laws

“The 2009 Colorectal Cancer Legislation Report Card, presented by a dozen lead-
ing health professional and patient advocacy organizations, provides a snapshot of
each state’s legislated coverage for CRC screening. Twenty-one states, plus the District
of Columbia, received an “A,” but 19 states received an “E” revealing that coverage for
CRC screening is highly inconsistent across the United States.”*

2009 Colorectal Cancer Legislation Report Card: State Grades

A 21: Alaska, Arkansas, Colorado, Connecticut, Georgia, Illinois, Indiana, Kentucky,
Louisiana, Maine, Maryland, Missouri, Nebraska, Nevada, New Jersey, New
Mexico, North Carolina, Oregon, Rhode Island, Virginia, Washington,
Washington D.C. States receiving an A reference accepted screening guide-
lines,”” allowing the legislation to include coverage of future advances in screen-
ing methods.*®

B 4: Delaware, Pennsylvania, Texas, West Virginia States receiving a B meet current
screening guidelines,” but no guidelines are specifically referenced. Therefore
the legislation may potentially fall short of providing coverage for future ad-
vances in screening methods.*

C3: California, Minnesota, Wyoming States receiving a C have passed legislation
that covers preventative cancer screenings, but the legislation is vague and does

not specifically mention which types of colorectal cancer screenings are cov-
it
ered.

D 3: Alabama, Oklahoma, Tennessee States receiving a D have passed legislation
that recommends insurance providers offer coverage, but does not require cover-
age.”?

F 19: Arizona, Florida, Hawaii, Idaho, Iowa, Kansas, Massachusetts, Michigan,
Mississippi, Montana, New Hampshire, New York, North Dakota, Ohio,
South Carolina, South Dakota, Utah, Vermont, Wisconsin States receiving an
F do not currently have any legislation that requires insurance providers to
cover preventative colorectal cancer screenings.®

FIT is therefore the standard of care for noninvasive, asymptomatic screen-
ing for CRC. Therefore, late stage CRC could and should be detected earlier and
therefore deaths from CRC should and could be reduced by over 30,000 every year.
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Additionally, treatment costs of approximately $500,000/patient should be reduced
annually by billions of dollars.

VI. The Cost of Late Stage Detection of CRC

Who stands to benefit from late stage CRC detection? Pharmaceutical companies
directly benefit from late stage CRC detection. For instance, chemotherapy drugs
such as “Fluoropyrimidines irinotecan, and oxaliplatin are the standard cytotoxic
drugs used in treating metastatic colorectal cancer.”*

As reported in the New England Journal of Medicine (“Journal”), when CRC
is detected late, the cost of chemotherapy is staggering. In the United States only,
the chemotherapy regimen “costs approximately $30,790 for an eight-week course.
Assuming that an average patient continues to receive treatment until the mediantime
to progression, 8 months of front-line therapy followed by 4.1 months of irinotecan—
cetuximabtherapy would cost $161,000.”%

The Journal also reported that “[iln 2004, 32,000 people in the United States will
receive a diagnosis of stage IV colorectal cancer, and recurrent metastatic disease will
develop in an additional 24,000. The drug costs for an eight-week course of initial
treatment for these 56,000 patients will be approximately $666 million — or $1.2 bil-
lion with the addition of monoclonal-antibody therapy.”* The Journal’s cost estimates
are exclusively for chemotherapy drugs and “do not include the costs of preparation,
administration and supervision, or supportive medications.”*

Most importantly, the Journal reported in 2004, that while “such costly treatment
will not provide a cure, one can only speculate about the relative effect of directing
these resources toward screening and prevention.

Certainly, therefore, “as the costs of care for advanced CRC increase because of
use of novel but costly biological therapies, screening with reasonably effective and
inexpensive methods such as FOBT and FIT can be not only cost-effective, but also
potentially cost-saving.”*

VII. The Standard of Care

Screening for CRC is the standard of care. While colonoscopies are an effective
tool in the screening process, patient acceptance and compliance is highest utilizing
FIT as the noninvasive screening method for CRC detection.”® FIT testing therefore
appears to be increasing to become the most widely recognized noninvasive tool for
CRC screening throughout the world.”" As such, FIT testing is becoming the standard
of care (“SOC”) in noninvasive screening for CRC. FIT is simple, inexpensive, non-
invasive and widely accepted within the above-referenced patient communities with
patient compliance rates of 60-80%.

Routine, annual FIT screening on age appropriate patients identified those pa-
tients with human hemoglobin in their stool. Such screening has led to patients hav-
ing colonoscopies which identified problems or disease in the colon which ranged
from small polyps, larger polyps, adenomas, Crohns, diverticulitis, early stage cancer
and late stage cancer. Dr. Jim Allison, a leading gastroenterologist associated with the
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University of San Francisco and KPNC, advised that “when all patients eligible for
screening are screened with colonoscopy, the fraction with no colorectal neoplasia
(new growth) is consistent, ranging from 75% to 83%; thus most patients screened
with colonoscopy will have neither adenomas nor cancers. 2 However, those screened
with FIT who test positive, will necessarily require colonoscopy follow-up.

Conversely, another study in Japan provided that “in 1998 the government or-
ganized a nationwide mass screening which involved 3.3 million people throughout
Japan using FIT. 6.7% of those patients were positive.” The study demonstrated that
through its screening process with FIT, it was determined that approximately 66% of
all cancers found (4,548) were at the early stage.” Such cancers were therefore treat-
able. The American Cancer Society found that 37-39% of CRCs in the United States
are detected at the early stage as well. Accordingly, the lives saved by screening and
specifically FIT testing is indisputable.

KPNC generated even more compelling data corroborating the efficacy of FIT
testing. In a retrospective look from 2005 to 2009 of 640,000 patients, KPNC’s con-
clusions were as follows:

* A 50% increase in screening rates (49% in 2005; 73% in 2009)
*  30% increase in Stage 0/ colorectal cancers
*  30% decrease Stage IV colorectal cancers

*  Of 5,100 cancers detected approximately 1,530 shifted from late stage IV, with
an 8% five-year survivability rate to early stage 0/I with a 92% five-year surviv-
ability rate™

A recent four-year study in the United States, performed by KPNC which serves
over 3 million patients was conducted with astounding results.”> FIT testing in pa-
tients age 50 to 80 years in age, generated the following key observations:

a. The screening test of choice was FIT performed annually; with follow up of
positive tests with colonoscopy, and adherence with screening policies tracked
by regional electronic data;

b. Between 2004 and 2010, there were vastly improved screening rates: com-
mercial population screening rates (non Medicare) doubled from 34% to
69% and the Medicare rate increased from 46% to 78% over the same time

period;

c. From 2007 to 2009, an average of nearly 200 more localized cancers were
detected annually in KPNC population compared with the baseline in place
from 2006 and before.

Therefore, healthcare providers “will be expected not only to offer screening pro-
grams but also to perform them well.”>

Volume 39, No.1 15



VIII. Failure to Screen for CRC and Medical Malpractice

As demonstrated above, FIT is the standard of care for noninvasive, asymptom-
atic screening for CRC. If internists, gastoenterologists and other professionals in
healthcare continue to fail to utilize FIT, they are exposed to liability for medical
malpractice. As reflected in the American Journal of Managed Care, “[a]s the evidence
for colorectal cancer screening builds, and becomes more widely codified in nationally
respected guidelines, cancers developing in people who have not been screened will
become an ever-growing embarrassment to managed care organizations.””’

The trend to codification as referenced above are revealed in the following Bills
introduced to the 111* Congress:

16

HR 1189: Colorectal Cancer Prevention, Early Detection, and Treatment Act
of 2009

The bill would amend the Public Health Service Act to establish a national
screening program at the Centers for Disease Control and Prevention and
to amend title XIX of the Social Security Act to provide states the option to
provide medical assistance for men and women screened and found to have
colorectal cancer or colorectal polyps. The bill would authorize $50 million in
funding for grants to the states.

HR 1330: Colorectal Cancer Screening and Detection Coverage Act of 2009

The bill would amend the Public Health Service Act, the Employee Retirement
Income Security Act of 1974, the Internal Revenue Code of 1986, and Title 5,
and if the United States Code, to require that group and individual health in-
surance coverage and group health plans and Federal employees’ health benefit
plans provide coverage of colorectal cancer screening,.

HR 2291: Medicare Early Detection of Cancer Promotion Act of 2009

The bill would amend title XVIII of the Social Security Act to eliminate the
20 percent coinsurance for screening mammography and colorectal cancer
screening tests in order to promote the early detection of cancer.

HR 3591/S 1511: Colorectal Examination and Education Now (SCREEN)
Act of 2009

The bill amend titles XVIII and XIX of the Social Security Act to improve
awareness and access to colorectal cancer screening tests under the Medicare
and Medicaid programs, and for other purposes. Among other provisions, it
authorizes the Secretary of Health and Human Services (HHS) to make grants
to states and Indian tribes for colorectal health programs.
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8717: 21st Century Cancer ALERT (Access to Life-Saving Early Detection,
Research and Treatment) Act

The bill would modernize cancer research, increase access to preventative can-
cer services, provide cancer treatment and survivorship initiatives, and for
other purposes. It would expand coverage of colorectal screenings, including
through providing grants and allowing states to provide coverage for such
screenings under Medicaid.’®

Establishing malpractice and deviations from the SOC will become more com-
mon, until screening becomes mandated and physicians and healthcare providers

comply.
In order to establish the liability of a physician for medical malpractice, a plaintiff

must prove:

i

il.

iil.

iv.

the physician owed a duty to the plaintiff;

the physician deviated or departed from accepted community standards
of practice;

that such departure was a proximate cause of the plaintiff’s injuries and;

that the Plaintiff suffered injuries.”

IX. Daubert/Frye Standards

The Daubert standard is a rule of evidence regarding the admissibility of expert
testimony to preclude unqualified evidence or “junk science” to the jury.®® The Frye stan-
dard, or “general acceptance” provides that expert opinions based on a scientific tech-
nique is admissible only where the technique is “generally accepted” as reliable in the
relevant scientific community.®' In Daubert, the Supreme Court held that the Federal
Rules of Evidence superseded Frye as the standard for admissibility of expert evidence in
federal courts. Many states, however, still adhere to the Frye standard.®

Daubert/Frye motions to preclude experts from testifying will, however, be

met with indisputable evidence clearly demonstrating the following:

1.

FIT has been tested in actual field conditions and has a documented rate
of success, including false positive and false negative analysis;
FIT has been subject to peer review and publication;®

The known or potential rate of error has been established in FIT testing;**

Standards exist for the control of FIT testing;®®

FIT is generally accepted within the relevant scientific community as the
preferred screening method to detect blood in the stool and therefore the
presence of CRC.%
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Conclusion

In spite of the all of the obvious benefits to early detection of CRC, the billions of
dollars that would be saved if screening were more widely used and most importantly
the lives that would be saved, CRC screening “still remains underutilized, despite
the availability of effective, non-invasive, inexpensive screening tests.” Screening for
colorectal cancer lags far behind screening for breast and cervical cancers.®® About half
of the U.S. population aged 50 and older has not been screened for CRC. In fact, ac-
cording to 2005 data from the National Health Interview Survey (NHIS), only 46.8
percent have had a FIT test in the past year, a sigmoidoscopy in the past five years or
a colonoscopy in the last 10 years.®

“Screening for CRC was also particularly low among those respondents who
lacked health insurance, those with poor access to healthcare services, and those who
reported no doctor’s visits within the preceding year.””® “By contrast, in 2005, 67.9
percent of all U.S. women age 40—64 had a mammogram in the past two years.””!

Currently, “ninety-five percent of physicians routinely recommend colonoscopy
screening to asymptomatic, average-risk patients; 80% recommend fecal occult blood
testing (FOBT). Only a minority recommend sigmoidoscopy, double-contrast bar-
ium enema, computed tomographic colonography, or fecal DNA testing. Fifty-six
percent recommend two screening modalities; 17% recommend one.””

While colonoscopy is now the most frequently recommended test, only 50% of
patients will comply. “[M]ost physicians do not recommend the full menu of test
options prescribed in the national Guidelines and inform patients to alternatives to
colonoscopy. Few perform sigmoidoscopy... [and] office systems to support CRC
screening are lacking in many physicians’ practices.”” In fact, “[w]ith excellent annual
adherence, sensitive and inexpensive stool-based testing such as FIT may be compa-
rable to screening colonoscopy.””*

If failing to screen for CRC continues, medical malpractice actions will (i) illumi-
nate the necessity of CRC detection and treatment and force it to the forefront of the
governements priority in passing the legislation referenced above; (ii) compel medical
providers to organize and institute formal screening programs, similar to KPNC’s vol-
untary program, with significant results in detection of CRC and reduction of CRC
related deaths; and (iii) seek redress for those who have needlessly suffered or died
from CRC because they were simply not properly screened, regardless of whether such
individuals have health insurance.

Therefore, CRC screening must be implemented immediately across the nation
so that hundreds of thousands of lives will be saved, billions of dollars redirected to
screening, early prevention and treatment and millions of families across the nation
will be spared the unnecessary agony of late stage detection of CRC.
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The Westchester County Commercial
Division, Common-Law Dissolution,
and the Resolution of Family-Owned
Business Disputes

BY MATTHEW D. DONOVAN, ESQ.*

of the Supreme Court of the State of New York. As the Hon. Timothy S.

Driscoll of the Nassau County Commercial Division remarked at a recent
CLE sponsored by the Commercial Litigation Committee of the Nassau County Bar
Association: “Dissolution of family-owned, closely-held businesses are our bread and
butter here in the Commercial Division.”

The same can be said of the Westchester County Commercial Division, where in
2012 the Hon. Alan D. Scheinkman, Adminstrative Judge, Ninth Judicial District,
presided over at least two notable dissolution proceedings involving sizable family-
owned businesses. Both cases involved bitter allegations of intra-family oppression by
the controlling majority to “squeeze out” the minority shareholders. Both sought relief
via the less-traveled route of common law as opposed to statutory dissolution.

I :AMILY—OWNED BUSINESS BREAKUPS are no strangers to the Commercial Division

Family-owned Business Disputes Distinguished

As explained in a recent enlightening article on the subject,' family-owned busi-
nesses, which comprise over 80% of U.S. companies and account for over 50% of
its workforce, engender unique disputes because they embody inherently conflicting

* MaTTHEW D. DoNoVAN, EsqQ. is a senior associate in the New York City office of Farrell Fritz, PC,and is a
member of the Westchester County Bar Association.
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values. On the one hand, the family business owner is compelled to attend to the
owner’s obligations as a member of a family. The owner must look out for the good
of the family, a good in and of itself, not to be achieved through some instrumental
calculus designed to garner maximum personal benefit from the business. But on the
other hand, the family business owner is motivated, and properly so, to do just that —
maximize individual and shareholder investment.

Such an owner wears two hats, at once managing employees and making struc-
tural decisions about personnel and the overall trajectory of the business, while at the
same time recognizing that it is the owner’s siblings, children, nieces or nephews that
are the subject of such management decisions. In other words, the family business
owner, who doubles as a parent or brother or uncle, must simultaneously play two
distinct roles and decide on a day-to-day basis which role takes precedence and when.

The presence of this value conflict has real business consequences. Family-owned
businesses tend to dispense with corporate formalities. They may find formal agree-
ments and meetings unnecessary and even be offended at the suggestion of entering
into a shareholder agreement or attending a board meeting. Written contracts and
tallied decision-making are for lawyers and strangers, not blood relatives where one’s
word is still one’s honor.

But a failure to properly document business ownership and leadership; a failure
to properly hold and record board and shareholder meetings; and a failure to bargain
at arm’s length for the protection of one’s own interests in the business make up the
ingredients of many a recipe for future litigation. Such litigation often erupts in the
context of allegations of minority oppression, in which family members holding a
minority interest in the business allege that the owners in control are excluding them
from key business decisions, withholding important company information, denying
dividends, and ultimately forcing them to throw in the towel and sell their shares for
something considerably less than fair value.

In the family-owned business context, business owners cannot necessarily be pre-
dicted to make decisions they believe will maximize their own benefit. “It is not from
the benevolence of the butcher, the brewer, or the baker, that we expect our dinner,
but from their regard to their own interest,” quipped Adam Smith. Not necessarily
so with the family-owned business, where concern for one’s own often trumps self-
interest. In short, attorneys and judges involved in family-owned business disputes
must approach such disputes with a broader perspective than they would other com-
mercial disputes.

Statutory and Common-Law Dissolution

When owners of a closely held company are pitted against each other in the con-
text of an impending business divorce, there often exists a natural seller and a natural
buyer. This is particularly so when one of the warring owners holds a passive minority
interest in the company and is ineligible to receive the same salary, bonus, and other
benefits enjoyed by the active majority owners. Generally speaking, however, there
is no public market for a minority interest in a privately-held company. Add to that
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the efforts on the part of the majority owner to squeeze the minority owner out, and
receiving a fair price for one’s interest becomes a very difficult challenge.

So, in the context of a family-owned business dispute, in which the family mem-
bers may well have neglected to provide for fair exit mechanisms for withdrawing
owners in the foundational documents and agreements, how can an oppressed minor-
ity owner compel a liquidation event ensuring a fair return on his investment? One
way is to file for dissolution of the company under statutory or common law.

Section 1104-a of the New York Business Corporation Law (“BCL”) permits a
shareholder holding 20% or more of a company’s voting shares to petition for dissolu-
tion when, among other events, “those in control of the corporation have been guilty
of . .. oppressive actions toward the complaining shareholders” (BCL § 1104-a [1]).?
Control owners are said to be guilty of oppressive actions when they substantially
defeat the minority owner’s “reasonable expectations” in being an owner, which were
critical to his decision to join the business in the first place (Matter of Kemp & Beatley,
64 NY2d 63, 72-73 [1984]). Examples of such expectations include “a job, a share of
corporate earnings, a place in corporate management, or some other form of security”
Id. Such examples are by no means exhaustive, as courts determine whether oppres-
sion exists on a case-by-case basis /d.

But what if the minority owner holds less than 20% of the company’s voting
shares or the entirety of the minority owner’s interest is non-voting in nature? Enter
the doctrine of common law dissolution.

Statutory dissolution was preceded by the remedy of common-law dissolution,
which was recognized nearly a half-century ago by the New York Court of Appeals in
Leibert v. Clapp, 13 NY2d 313 (1963). Common-law dissolution was supplemented
— not supplanted — by statutory dissolution, and it remains a legitimate and viable
claim to this day (Ferolito v. Vultaggio, 99 AD3d 19, 28 [1st Dept 2012]).

While often based on similar allegations of shareholder “oppression” by the con-
trolling majority, common-law dissolution is separate and distinct from the remedy
afforded under BCL § 1104-a and specifically affords similar relief to squeezed-out
minority shareholders who have no recourse to the statute because they do not hold
the requisite 20% voting interest in the company they are secking to dissolve. As the
Third Department explained in Lewis v. Jones, 107 AD2d 931, 933 (3d Dep’t 1985),
“were we to hold . . . that plaintiff is proscribed from presenting a common-law dis-
solution action, his lack of standing to commence an action for that remedy pursu-
ant to Section 1104-a of the Business Corporation Law would leave him without an
adequate remedy, a circumstance abhorrent to the common law.”

To establish a claim for common-law dissolution, the minority owner must show
that the majority owners are in breach of their fiduciary duties and “are continuing the
existence of the corporation solely for their own benefit at the expense of the minor-
ity shareholders, to force such shareholders to sell their holdings to them at a sacrifice
and to freeze them out of the corporation” (Leibert, 13 NY2d at 316). The majority
owners’ fiduciary breaches must be based on “egregious conduct” (Matter of Kemp &
Beatley, 64 NY2d at 69).
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Dissolution actions can, and often do, result in a buy-out of the minority owners’
interest on terms considerably more favorable than what they may have been offered
as they were being squeezed out the door by the control owners. Section 1118 of the
BCL, the buy-out companion to BCL § 1104-a, expressly provides that upon filing of
a petition for dissolution, “any other shareholder or shareholders or the corporation
may...elect to purchase the shares owned by petitioners at their fair value and upon
such terms and conditions as may be approved by the court” (BCL § 1118 [a]). Even
in the absence of a statutory election on the part of the control owners to purchase
petitioner’s minority interest, courts have at their disposal the discretion to compel a
buy-out as an alternative to the “drastic remedy” of dissolution® (see Matrter of Wiedy’s
Furniture Clearance Crr., 108 AD2d 81 (3d Dept 1985) (holding that court may
“direct) respondents to compensate petitioner for the value of his interest in the (com-
pany) as determined by an independent appraiser, in lieu of a corporate dissolution”);
see also Matter of Clever Innovations, Inc., 94 AD3d 1174 (3d Dept 2012) [holding
that “a court has broad latitude in fashioning alternative relief . . . in directing a buy-
out of the (petitioner’s) interest in the company.”])

Despite the legitimacy and viability of the claim, court decisions addressing com-
mon-law dissolution have been relatively limited in number and analysis — that is,
until last year. Justice Alan D. Scheinkman’s exhaustive treatment of the doctrine in
the “eerily” similar cases of White v. Fee and Armentano v. Armentano is sure to become
go-to precedent for future litigants asserting claims for common-law dissolution.

White v. Fee
White v. Fee, 35 Misc 3d 1243[A], 2012 NY Slip Op 51133[U] [Sup Ck,

Westchester County 2012]), involved a fire sprinkler manufacturing company, con-
trolled by the parties’ father until his death in 1976. Upon graduation from college,
the sister-plaintiffs received a number of non-voting shares in the company from their
father and had received dividends from the company annually since 1967.

The plaintiffs alleged that, beginning in 1990, after their defendant-brothers had
taken over the business from their father, they promptly abolished the company’s an-
nual dividend policy and began to divert millions of dollars in company resources to
themselves and other family members. The plaintiffs further alleged that, in 1999, the
defendants violated certain transfer provisions in the company’s charter by purchasing
a number of shares of non-voting stock from their father’s trust without first offering
the shares for purchase by the company.

Because they held non-voting stock in the company, the plaintiffs sued for com-
mon-law dissolution. In support of the claim, they alleged that there was no market
for their non-voting shares; that any redemption of such shares under the company’s
2004 stock redemption agreement was unreasonable because of the defendants’ down-
ward manipulation of the company’s book value; that when the plaintiffs acquired
their shares, they reasonably expected to receive annual dividends on an ongoing basis
and to be eligible for employment and other benefits from the company; and that
the defendants breached their fiduciary duties by, among other things, cutting off
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the payment of dividends and overcompensating themselves through excessive salary,
bonuses, and other perks. The defendants moved to dismiss the complaint.

Justice Scheinkman denied the defendants’ motion, noting that the issue of
“[w]hether Plaintiffs will be able to substantiate thel[ir] allegations is not the issue to
be addressed in the context of a motion to dismiss where this Court must deem these
allegations to be true.” Specifically, Justice Scheinkman found that the plaintiffs” al-
legations went beyond mere corporate waste to include the “perpetuatfion] of [the
corporation’s] existence for [the defendants’] sole benefit and at the expense of the
minority shareholders in an effort to freeze them out and require that they sell their
shares at less than a fair market value price.”

Justice Scheinkman did, however, dismiss the plaintiffs’ allegations regarding the
1999 stock sale and the 2004 stock redemption agreement as time-barred under the
six-year, residual statute of limitations period under section 213(1) of the New York
Civil Practice Law and Rules. Because these allegations fell outside the applicable stat-
ute of limitations governing the plaintiffs’ 2011 claim, Justice Scheinkman found that
they were unavailing to the plaintiffs in support of the claim. The parties settled the
matter shortly after Justice Scheinkman issued his decision on the defendants’ motion
to dismiss.

Armentano v. Armentano*

Armentano v. Armentano,’ which, according to Justice Scheinkman, bore “an eerie
resemblance” to White v. Fee, involved a propane distribution company founded by
the parties’ father as a welding supply business in the late 1960s. The plaintiff had
been an officer and director of the company in the 1980s and played a substantial
role in growing the propane side of the business into a major propane distributer. The
plaintiff left the company in the early 1990s over disagreements regarding manage-
ment and the direction of the business with his father and older brother but retained
his non-voting shares in the company.

The plaintift alleged that, in 2004, after his father began to withdraw from active
management, his defendant brothers engaged in a scheme to squeeze him out by ma-
nipulating their father into executing a new will that bequeathed virtually all his shares
in the company to the defendants, and by diluting the plaintiff's ownership interest
through the acquisition of additional shares for themselves via backdated stock bonus
plans, bogus stock exchanges, and undervalued stock redemptions unduly imposed
upon other minority shareholders, including the parties’ other brother.

As in White v. Fee, the plaintiff held non-voting stock in the company, compelling
him to sue for common-law dissolution. The plaintiff supported his claim with other
allegations of shareholder oppression by the defendants, including non-payment of
dividends; refusal of access to the company’s books and records; unreasonable rejection
of legitimate offers from third parties to acquire the company’s assets at a premium; ex-
cessive officer compensation and perks; and use of company money to pay for a variety
of non-company related activities. The defendants moved to dismiss the complaint.

Following his own lead in White v. Fee from two months earlier, Justice Scheinkman
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denied the defendants’ motion primarily because the plaintiff’s “abl[ility] to substan-
tiate his allegations is not the issue to be addressed in the context of a motion to
dismiss,” and because the plaintiff had alleged that “the corporation’s capital was be-
ing wasted or looted by the other shareholders for their own enrichment or that the
corporation was being continued merely for the benefit of the majority at the expense
of the [plaintiff].” Justice Scheinkman likewise also dismissed certain of the plain-
tiff’s allegations as time-barred under the applicable statute of limitations, particularly
those related to the defendants’ influence in the creation of their father’s new will and
a stock exchange agreement entered into with their father — both of which allegedly
occurred in 2005, more than six years before the plaintiff filed his complaint in 2012.

After Justice Scheinkman issued his decision on the defendants’ motion to dis-
miss, the parties completed discovery, and the defendants moved for summary judg-
ment. Justice Scheinkman denied the bulk of defendants’ motion, and the parties pro-
ceeded to trial. At trial, with the assistance of Justice Scheinkman, the parties reached
a settlement.

Settlement of Family Business Disputes and a Unique Judicial Perspective

It was suggested at the outset that it was fitting for Justice Scheinkman, given his
extensive background in family and commercial law, to preside over these cases. Two
days into the trial of the Armentano matter, after the parties’ sidebar settlement negotia-
tions began to deteriorate, in part, due to longstanding grudges and heated emotions
between the brothers, Justice Scheinkman offered to put on his mediator hat and spend
a day with the parties and the lawyers trying to close the deal. It worked, and after
the parties had reached an agreement in principle, Justice Scheinkman offered on the
record some words of wisdom concerning the settlement of family business disputes:

The courts of law are always difficult forums for the resolution of
family disputes. We are, in many cases, constrained to treat a family dis-
pute just the same and apply the same legal considerations as applied
to legal disputes between people who are strangers to each other except
they happen to be in business together, and when you have a history of
disagreement that is as long as this one, the disputes become even harder.

X X ok ok

[Pleople who have a family or romantic relationship may go into
business together and then they sometimes end up here and that adds an
emotional component to a business dispute. That is somewhat different
than other types of business disputes. In part what that means is that,
when you reach a settlement of a business dispute, either the parties will
find a way to go on and continue to do business with each other as some-
times happens or they find a way in which they can separate and never see
each other again. That’s a little harder to do with families.
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X X ok ok

[Tlhere is always the family component [in these disputes], and
sometimes finding a way, if you can, to put aside long-standing family
grievances in and of itself has its own values, and even if you can't see that
today, it may be that as time passes and wounds heal, that you may find
a way for the family to have a more productive, closer relationship than
you have now and that is probably something that couldn’t happen with
a Court decision because with Court decisions, there are people who
perceive that they have won and people who perceive that they have lost
and it only puts more salt into wounds.

Justice Scheinkman’s remarks bring home the truism in actions involving family
business disputes that real finality is a virtual impossibility and that settlement of such
actions before judgment is rendered may offer the closest approximation of finality.
This is so, as he points out, because settlement precludes court decisions, which, as a
general rule, must come down in favor of one party and against the other. That neces-
sarily results in the perception that someone has won and someone has lost, which
only breeds further discord.

Again, lawyers handling matters involving family business disputes should at-
tempt to do so with a broader perspective. Whether devising litigation strategies or
negotiating settlement terms, representation of clients in such matters calls for care
and creativity on the part of the lawyers to appreciate the emotions and psychology
underlying the dispute and to proceed accordingly. As Justice Scheinkman said in his
closing remarks, the lawyers involved “[shouldn’t] lose sight of the fact that a lawyer’s
job is not only to advocate for their client but to counsel their client.”

Endnotes

1 Means, Nonmarket Values in Family Businesses, 54 William & Mary L Rev. 1185 (2013).

2 Statutory dissolution also is available to minority members of a limited liability company (see LLCL

§ 702; Matter of 1545 Ocean Avenue, LLC, 72 AD3d 121 (2d Dept 2010)).

3 The discretionary buy-out remedy also is available to minority members of a limited liability

company (Lyons v. Salamone, 32 AD3d 757, 758 [1st Dep’t 2000]).
4 Disclosure, the author’s firm represented the plaintiff in this action.

5  Armentano v. Armentano, Sup Ct, Westchester Cnty., Aug. 2, 2012, Scheinkman, J., Index No.
50761/12.
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2012 Survey of Tax Certiorari,
Tax Exemptions and Eminent Domain

BY HON.THOMAS A. DICKERSON, HON. DANIEL D. ANGIOLILLO
AND JOHN MECHMANN, ESQ.*

012 WAS A PARTICULARLY IMPORTANT YEAR in the local fiscal arena of real prop-

erty tax assessments and exemptions. Since its enactment on June 30, 2011

General Municipal Law §3-c, the “2% real property tax levy cap,” as predicted
by Governor Cuomo, appears to have lead to greater “discipline, a rigor and a scrutiny
to the process...it challenges the local governments to find savings. It informs the citi-
zens and it’s working.”" The response of the state’s local taxing authorities has generally
been supportive. For example, “a vast majority of school districts—642 of 678, or
about 95%—stayed within the tax cap in 2012.7
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JoHN MEcHMANN, EsQ. is the Principal Law Clerk to the Hon. David S. Zuckerman, Judge of the County
Court, Westchester County, Acting Judge of the Family Court, Westchester County, and Acting Justice
of the Supreme Court, Westchester County.
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Reactions To Tax Cap Levy

While most tax authorities have been compliant there have been reactions
and criticisms.” First, the New York State United Teachers union filed a lawsuit on
February 20, 2013 challenging the constitutionality of the tax cap levy asserting “that
the tax cap interferes with local control of school and that a requirement that 60% of
voters support any override of the limit dilutes the voting power of those who favor
exceeding the cap.” The union also asserts that the tax cap levy violates “the guarantee
of equal protection under the law” since it “has a disproportionate effect on school
districts in low-income areas.”

Interest In Reassessment

Second, there has been a renewed interest by local taxing authorities to cyclically
reassess all properties.® In fact, the state actively encourages and provides aid to mu-
nicipalities seeking to reassess at 100% of market rate.” (“To encourage compliance
with state law, New York State provides state aid to municipalities that reassess at
100% of market value on a cyclical basis...Aside from state aid, the benefits... include
assessment equity for taxpayers, improved bond ratings, few court challenges to assess-
ments, increased state land assessments and transparency.”)®

Home Inspections Sought

Third, there has been increased pressure on local tax assessors to find new sources
of revenue. This has manifested itself in (1) demanding interior inspections of residen-
tial property, (2) selective reassessment and (3) challenging existing real property tax
exemptions. All of these techniques have been examined and rejected by the courts.

For example, assessors would like to inspect the interior of the premises to search
for improvements that would support a reassessment. In Matter of Aylward v. City of
Buffalo,’ petitioners commenced RPTL Article 7 proceedings seeking review of their
residential real property tax assessments. At trial, the assessor sought to inspect the
premises in order to justify the assessments. The trial court erred, however, in shift-
ing the burden to taxpayers to seek preclusion of such an inspection. In reversing,
the Fourth Department found that the trial court should not have placed the burden
on petitioner to move to preclude inspection, rather than requiring the assessor to
justify the inspection. In addition, the court noted that where an assessor seeks an
inspection of a premises, for which a tax challenge has been brought, the court must
conduct a Fourth Amendment analysis which balances the assessor’s need for an
interior inspection against the invasion of petitioner’s privacy interest that such an
inspection would entail.

This finding comports with an earlier Second Department decision in Matter of
Yee v. Town of Orangetown,'® wherein three homeowners challenged their real property
tax assessment in a SCAR proceeding. At the pretrial conference the town requested
that its representatives be permitted to inspect the homes of petitioners. After petition-
ers refused to permit the inspections, the JHO dismissed the SCAR petitions, with
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prejudice, holding that, when a homeowner files a SCAR petition, that homeowner
makes a limited and revocable waiver of a right to privacy and consents to inspection
and, upon a demand for an inspection by the town, must comply to avoid dismissal of
the proceeding. The Second Department reversed holding, inter alia, that the JHO’s
determination to require an inspection without the homeowners™ permission violated
Fourth Amendment principles and petitioners’ rights against unreasonable search and
seizure, noting that “Except in certain carefully defined classes of cases, a search of
private property without proper consent is unreasonable unless it has been authorized
by a valid search warrant.”

Selective Reassessment

The selective reassessment'" of real property is expressly prohibited in the Second
Department.'” The general rule is that in the absence of a municipality-wide re-as-
sessment an assessor is required to provide an explanation of both the change in as-
sessment on a particular piece of property and the assessment methodology.'? Based
upon observations of work being done on a house from outside the assessor changed
the assessment from $32,900 in 2002 to $103,700 in 2003.' The trial court found
selective reassessment, in that while explaining her reasoning “namely that there were
improvements, she wholly failed to justify those changes, as required (and) do not ap-
pear...to have been based on objective data...she appears to have consulted no manu-
als, tables or any other authorities on costing.”"®

Challenging Tax Exemptions

Some assessors in their search for increased assessments have put pressure on
tax exempt properties to annually justify their tax exempt status. In Marter of 471
Columbian Club of Port Jervis, N.Y. Inc.,'® petitioner was granted a tax exemption in
2010 as a charitable organization pursuant to Real Property Tax Law § 420. Thereafter,
the assessor requested that petitioner submit an application for the same exemption
in 2011. After petitioner refused to make application, the assessor removed the tax
exemption for 2011 which was affirmed by the trial court. In reversing the trial court,
the Second Department noted that ““When a municipality withdraws a tax exemption
which has been granted pursuant to RPTL § 420-a(1), it bears the burden of dem-
onstrating that the property is no longer entitled to the exemption™ and held that “A
corporation is not required to complete or file any prescribed application forms to be
entitled to an exemption pursuant to RPTL § 420-a.”

Cooperative or Homeowners Association

In Matter of W.O.R.C. Realty Corp. v. Board of Assessors,"” petitioner, a not-for-
profit corporation, held title to the subject property, some 239 acres of land with 283
seasonal cottages along with other improvements (including a marina) on behalf of
the West Oak Recreation Club and the club’s 283 members, for the purpose of provid-
ing recreational facilities for its members. The club members each own one of the 283
cottages on the property, but retain only a leasehold interest in the land upon which
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each cottage is situated. The cottages are purchased and sold only to club members, or
to those who successfully apply for club membership. The club collects dues from the
members for providing staff, common maintenance, and amenities on the premises,
and fees for the use of the boat slips at the marina, and petitioner pays the real prop-
erty taxes from collected membership dues. At trial, the court found that petitioner’s
ownership of the property was more like cooperative ownership than a homeowners’
association, and that it must be valued like other cooperatives as a rental apartment
complex according to RPTL § 581. On appeal, the Second Department agreed that
the operation of the property was more similar to that of a cooperative than a home-
owners association and found that the property was over-assessed.

Condemnation: Value of Railroad Corridor

In New York Central Lines, LLC v. State of New York,'® a case of first impression,"
claimant, a railroad line, filed a claim relating to a part permanent fee, part perma-
nent easement, taking by the State of New York to expand the Brooklyn-Queens
Expressway. At trial, claimant’s expert, supported by several scholarly articles on rail
corridor valuation, sought to value the taking by utilizing comparable sales to ar-
rive at a corridor value for the property which not only valued the “across-the-fence”
value of the parcel but also the value of the corridor itself. The trial court accepted
the use of a market analysis but rejected the proposed corridor valuation, and award-
ed $12,104,106 in damages. The Second Department held, inter alia, that the trial
court’s rejection of the corridor valuation concept was not supported by the evidence
or adequately explained and remitted for, inter alia, a determination of the proper
corridor valuation.

Condemnation: Bad Faith

In Matter of Zutt v. State,” the Second Department considered the circumstances
under which a finding of bad faith on the part of a comdemnor would be appropriate.
For more than a decade the homeowners, the Zutts, litigated with the state to prevent
the use of their property for the draining of stormwater. The Zutts won every time col-
lecting damages for trespass and obtaining injunctive relief. In 2010, the state invoked
its powers of eminent domain and sought to condemn a portion of the Zutts’ prop-
erty for a drainage easement the Second Department concluded that the State acted
in bad faith by “violating the spirit and letter of the EDPL in making an unfounded
determination of a de minimus taking, thereby avoiding the required public hearing,
where the Zutts would have had the opportunity to present evidence of bad faith in a
public forum” and by failing to conduct any SEQRA review, rather the state “hastily
prepared a superficial environmental checklist only after faced with new litigation...
and proffered a baseless interpretation of its regulations.””

Procedural Issues

In Matter of Board of Mgrs. of Century Condominium v. Board of Assessors,** peti-
tioner, a condominium manager, commenced RPTL Article 7 challenges to the as-
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sessment for its condominium complex for several tax years. However, several of the
petitions failed to identify all of the condominium units in the complex; petitioner
sought leave to amend the defective petitions, which motion was granted, and respon-
dent appealed. The court held that amendment was proper, where petitioner had, pre-
viously, correctly challenged assessment of all of the condominium units before board
of assessment review, and in tax petitions for the same property for other tax years,
but had inadvertently failed to challenge all of the same units in its RPTL Article 7
petitions for two of the tax years. Respondents would not be prejudiced by the amend-
ment; in fact, their appraisal had appraised the property in its entirety.

In Matter of Ontario Square Realty Corp. v. Assessor, Town of Farmington,” petition-
er filed an RPTL Article 7 petition to challenge the real property tax assessment of the
parcel at issue, but failed to timely serve the petition upon respondents. Respondents
moved to dismiss, and petitioner responded by seeking additional time to serve. The
trial court granted the motion and the Fourth Department affirmed, finding that dis-
missal for failure of petitioner to timely serve under CPLR § 306-b was appropriate.
While RPTL §§ 704 and 708 set forth the general requirements for service and filing
of a petition, they fail to specify the time for service of the petition upon respondent,
requiring reference to CPLR § 306-b. The latter section requires service within 15 days
after the expiration of the applicable statute of limitations, in any special proceeding
wherein the statute of limitations is less than four months. Here, pursuant to RPTL §
702, petitioner was required to commence the action by filing his petition within 30
days after the filing and completion of the assessment roll. Pursuant to CPLR § 306-b
then, he had 15 days thereafter to serve the petition upon respondent. The trial court
also properly held that the proper remedy for failure to timely serve was to move (or in
this case, to cross-move), for an extension of time to serve.

Evidentiary Issues
In Matter of Joy Builders, Inc. v. Conklin,** petitioner brought an RPTL Article 7 pe-

tition to challenge the tax assessment on a parcel. Upon petitioner’s motion to dismiss,
the trial court denied the motion and, after searching the record, granted summary
judgment to respondent. The appellate court agreed, summary judgment was properly
denied on petitioner’s motion for summary judgment, due to the failure of petitioner
to meet its initial burden of demonstrating that the assessment was improper. Further,
the trial court properly searched the record to grant summary judgment to respon-
dent, where respondent’s moving papers showed conclusively that petitioner was un-
able to establish that the subject property, based on its use on the tax status date, was
overvalued.

In Matter of Rite Aid Corp. v. Otis,” petitioner is the lessee retail pharmacy.
Previously, a developer had built the nearly 14,000 square foot building on the prop-
erty, and had sold the property in 2005 to an investor for approximately $3.6 million.
Petitioner subsequently brought RPTL Article 7 petitions to challenge the $3.95 mil-
lion assessment for tax years 2008, 2009 and 2010. At trial, the parties stipulated that
they would limit their proof to the 2008 proceeding and that the determined valuation
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would govern the 2009 and 2010 tax year proceedings. The supreme court credited
petitioner’s expert appraisal proof, rather than the 2005 sale, and granted the petitions.
Respondents appealed. The court held that the trial determination of value was against
the weight of the evidence, where it credited petitioner’s appraisal over an arm’s length
sale of recent vintage of the subject, such sales being the best evidence of value.

In Matter of Thomas v. Davis,* petitioners commenced RPTL Article 7 proceed-
ings to challenge the assessments of their mobile home park for several tax years. At
trial, the court found that, although petitioners did demonstrate the existence of a
valid and credible dispute regarding valuation of the multi-parcel property at issue,
they nonetheless failed to meet their burden at trial. Petitioner appealed, and the
Fourth Department affirmed. Petitioners’ appraiser, it found, had employed both a
market and an income approach, and arrived at reconciled values separate from those
disclosed in the two methods, but he was unable to explain at trial how his reconciled
values were arrived at. The trial court thus found that petitioners” appraiser violated
Rule of Court 202.59(g)(2). The Fourth Department also found that petitioners’ ap-
praiser had improperly rejected several recent parcel sales as best evidence of the value
of those parcels. However, the Fourth Department also found that the trial court
did err in failing to evaluate the entire record, namely respondents’ appraisals which
constituted admissions against interest as to the values contained therein. The Fourth
Department modified, reducing the assessments to the extent demonstrated at trial.

Exemptions: Procedural Issues

In Matter of Foundation for Chapel of Sacred Mirrors, Ltd. v. Harkins,” petition-
er, a not-for-profit entity, following purchase of the subject property, timely applied
for a real property tax exemption for tax year 2009. Upon denial of the application,
and a denial of the challenge to the assessment, petitioner sought relief under CPLR
Article 78, and also pursuant to RPTL Article 7 alleged the assessment was exces-
sive. Respondent moved to dismiss the Article 78 action. The trial court transferred,
pursuant to CPLR § 7804 (g), the matter to the Appellate Division, which held that
“unlawful” assessments subject to challenge pursuant to RPTL § 706 (1), include, as
here, an entry on the taxable portion of the assessment roll of the assessed valuation
of real property, where the property is wholly exempt from taxation. While a taxpayer
may only challenge an overassessment pursuant to RPTL Article 7, for the failure to
grant an application for an exemption pursuant to RPTL § 420-a, an owner may seek
judicial review pursuant to either RPTL Article 7 or CPLR Article 78.

In Matter of Circulo Housing Development Fund Corp. v. Assessor of City of Long
Beach,”® petitioner, a not-for-profit corporation, filed applications for real property tax
exemptions for two subject parcels, which applications were denied. Petitioner then
brought an Article 7 petition to challenge the denials, which petition was dismissed
on motion of respondent, the trial court finding that the entity was not the owner of
the parcels and thus lacked standing to bring the Article 7 petition. On appeal, the
Second Department noted that, while any person aggrieved by an assessment may file
an Article 7 petition challenging said assessment, pursuant to RPTL Article 5 only
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the owner of the property may file a complaint or grievance to gain an administra-
tive review of the assessment. The taxpayer had demonstrated ownership of one of
the parcels, and therefore that petition was improperly dismissed by the trial court.
While the taxpayer had failed to show, in its pre-RPTL Article 7 administrative com-
plaint, that it was the actual owner of the other property at issue, the trial court did
err in dismissing that Article 7 petition as well, since the entity did demonstrate that
it was an aggrieved party and thus had standing. Nevertheless, that petition must be
dismissed, due to the taxpayer’s failure to demonstrate that the owner duly pursued a
timely administrative challenge to the assessment, said challenge being a precondition
to an Article 7 proceeding.

In Matter of Long Island Community Fellowship v. Assessor of Town of Islip,” peti-
tioner timely filed an application with the local assessor seeking an exemption pursu-
ant to RPTL § 420-a. Upon denial of that application, and the passage of the taxable
status date, petitioner filed an administrative challenge, asserting that it had actually
intended to apply for an exemption pursuant to RPTL § 462 (the “parsonage” exemp-
tion), and included with its challenge an application for a parsonage exemption pursu-
ant to RPTL § 462. The challenge was denied, and petitioner brought CPLR Article
78 and RPTL Article 7 petitions seeking relief. The trial court granted the Article
78 petition, finding that the municipality had violated the Religious Land Use and
Institutionalized Persons Act of 2000 (RLUIPA). On appeal, the trial court was found
to have erred in finding a RLUIPA violation, since the taxpayer had been held to the
same standard (a timely filed application) as other, non-religious taxpayers. Further,
pursuant to RPTL § 462, an exemption from real property taxation may be granted
only upon a timely application (namely, before the taxable status date) by the owner
of the property on a form prescribed or approved by the Commissioner of Taxation
and Finance. Petitioner had failed in both respects.

In Matter of Zen Ctr. of Syracuse, Inc. v. Gamage,* petitioner, the not-for-profit
owner of a residential and dining facility for students of Zen Buddhism and visiting
clergy, brought an Article 78 action seeking a declaratory judgment that it was entitled
to an exemption pursuant to RPTL § 420-a for said facility, which judgment was
granted. Respondent appealed, asserting that petitioner had failed to duly apply for
said exemption, and that petitioner had failed to bring an RPTL Article 7 action to
challenge the assessment. The Fourth Department held that there is no requirement
that an application be filed to obtain an RPTL § 420-a exemption; a property owner
seeking an exemption pursuant to that section may challenge the assessment pursuant
to CPLR Article 78. In addition, a property owner also may challenge the denial of a
mandatory exemption, pursuant to RPTL § 420-a, by either an RPTL Article 7 ac-
tion, or a CPLR Article 78 action. Here, petitioner had met its burden of establishing
that the subject property was used exclusively in furtherance of its religious purpose.

Exemptions: Substantive Issues

In Matter of Vassar Bros. Hosp. v. City of Poughkeepsie,’® petitioner not-for-profit
hospital was the owner of a parcel containing an office building and a 699-car parking
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garage. Petitioner leased the building and the parking garage to a private entity, with
the entity in turn sub-leasing the building to private physicians, and operating the
parking garage. There were 250 parking spaces in the garage allocated for use by the
tenants, sub-tenants, and their visitors, with the remaining (449) spaces allocated for
hospital employees and patients; however, of the 250 spaces, only 40 were reserved ex-
clusively for tenant and subtenant use, the remainder being available on a first-come,
first-served basis. Subsequently the single building and garage parcel was divided by
the municipality into two separate tax lots; while the building was fully assessed, the
parking garage was accorded a full exemption. Petitioner challenged the assessment,
and the valuation of the garage parcel, and moved for summary judgment; respondent
cross-moved for summary judgment, seeking a determination that the garage was only
partly exempt. The trial court granted the hospital’s motion and denied the cross-mo-
tion. The court, on appeal, held that property which is used principally or primarily
for an exempt purpose is entitled to a full exemption, including those portions of the
property that are put to uses which are reasonably incidental to, or in furtherance, of
the tax exempt purpose. However, where portions of the property are not put to uses
reasonably incidental to, or in furtherance of, the exempt purpose, only those portions
of the property are taxable, and thus the property as a whole is only entitled to a par-
tial exemption. Respondent, here seeking to revoke an exemption, had the burden to
prove that the property is subject to taxation, which it met by showing that a portion
of the parking garage parcel had been used by the private physician subtenants of the
medical office building, which use of the garage is not reasonably incidental to, or in
furtherance of, the exempt purpose of the hospital. Thus, the garage was found only
entitled to a partial exemption.*

In Matter of Health Insurance Plan of Greater N.Y. v. Board of Assessors,” in a
previous proceeding, petitioner, a not-for-profit operating as an Health Maintenance
Organization (HMO), had been determined to be eligible for a real property tax
exemption for a prior tax year. Petitioners applied for the exemption on identical
grounds, which application was denied by respondents. Petitioner’s motion for sum-
mary judgment was granted on the subsequent tax years, and respondent appealed.
The court examined RPTL § 486-a, which provides for exemptions for HMOs, and
determining that “exclusive” use as required therein is the same as the “exclusive” use
required under RPTL § 420-a, namely principal or primary use. Petitioner, on the
motion, had made a prima facie demonstration of entitlement to judgment as a matter
of law, and appellants failed to raise a triable issue of fact.

In Matter of Ahavas Chaverim Gemilas Chesed, Inc. v. Town of Mamakating,** the
taxpayer, a religious congregation seeking to operate a camp on several improved par-
cels which it owned, sought a real property tax exemption pursuant to RPTL § 420-a
for those properties for several tax years, and brought CPLR Article 78 and RPTL
Article 7 actions challenging the denials. The supreme court granted summary judg-
ment to respondents, and petitioner appealed. The appellate court held that a taxpayer
seeking a review pursuant to RPTL Article 7 and CPLR Article 78, of the denial of
an exemption application, bears the burden of proof as to whether it is entitled to the
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claimed exemption. Since petitioner’s applications failed to establish that the property
would primarily be for a religious use, it was thus rational for respondent to have de-
nied petitioner’s applications for tax exemptions for the parcels for the 2009 tax year.
The court also noted the failure of petitioner, or the party hired to operate the prospec-
tive camp, to have obtained a special permit for the contemplated (camp) use. While
the owner’s failure to apply for a use permit cannot be made a prerequisite to a RPTL
§ 420-a tax exemption, where the applicant is taking good faith steps to renovate a
property for an intended exempt use, the actual use of a property in contravention of
local laws can be a valid basis for denying an application for a tax exemption.

Regarding the 2010 tax year, petitioner’s application had the same deficiency of
proof on the matter of primary religious use of the property. While property not ready
for an intended religious use may also be exempt prior to the use, to demonstrate that
improvements (towards the use) are in “good faith contemplated,” within the mean-
ing of RPTL § 420-a, an applicant seeking an exemption must have concrete and
definite plans for utilizing and adopting the property for exempt purposes within the
reasonably foreseeable future. Here, there was a definite failure of proof of such plans.
In addition, a contemplated secondary use of property for non-religious purposes will
not defeat an application for a tax exemption, but only if such non-religious use is
reasonably incident to petitioner’s charitable aims. Here, petitioner failed to demon-
strate how the proposed hotel use was related to its religious purposes. Thus denial of
petitioner’s 2010 application was also proper.”

In Matter of Hudson Prop. Owners’ Coalition, Inc. v. Slocum,* petitioner’s, a not-
for-profit association of homeowners and individual homeowners, brought CPLR
Article 78 action against respondent assessor, alleging that the tax roll was illegal since
it was not assessed at a uniform percentage of value. The petition was dismissed by
the trial court for failure to state a cause of action. The Third Department affirmed,
finding that, where the petition merely asserted that the Assessor had performed a
revaluation (or reassessment) that changed the assessments of approximately 90% of
all real property located in the municipality from those in the prior tax year’s tax roll,
without substantial evidence of overvaluation as related to individual properties, such
as a detailed, competent appraisal based on standard, accepted appraisal techniques
and prepared by a qualified appraiser, petitioner was defective.

In Matter of Paws Unlimited Foundation, Inc. v. Maloney” petitioner, a not-for-
profit animal welfare organization which ran a shelter on the subject premises, sought
an exemption pursuant to RPTL § 420-a for the shelter and a fee based kennel which
would also be operated on the property. Upon denial of the application, petitioner
brought a challenge pursuant to CPLR Article 78, and moved for summary judgment,
which motion was granted. The court affirmed, finding that entities may receive an
RPTL § 420-a(1)(a) tax exemption where the entity is organized exclusively for the
purposes enumerated in that section; the property is used primarily for the further-
ance of such purposes; no pecuniary profit, apart from reasonable compensation, in-
ures to the benefit of any officer, member, or employee of the entity, and the use is not
a guise for profit-making operations. The mere charging of a fee for use of a premises,
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it held, will not defeat such a tax exemption, if the fee is “reasonably incident to” the
entity’s charitable aims (the operation of an animal shelter).*
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2012).
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See Id.
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2012).
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Not the Kind of Discovery You Were

Thinking of: A Primer on Discovery
Pursuant to Section 2103 of the
Surrogate’s Court Procedure Act

é BY ANTHONY J. ENEA, ESQ.

N ESTATE'S FIDUCIARY IS CHARGED with the obligation of marshaling the dece-

dent’s assets. This duty may require the fiduciary to engage in some sleuthing

in order to uncover information concerning estate assets and liabilities which
may be in the possession of others. This often occurs when during the period of time
in close proximity to the decedent’s death assets are transferred to third parties or
there is an issue as to whether or not assets titled in the name of the decedent and
others are truly joint assets passing by operation of law or are property held jointly
for convenience purposes only. Additionally, there may arise the occasion where the
fiduciary is (1) uncertain as to whether he has possession of all of the estate property;
or (2) believes that estate property, or information relevant to that property, is being
purposefully withheld from the estate.

ANTHONY . ENEA, EsQ. is the managing member of Enea, Scanlan & Sirignano, LLP. Mr. Enea is a Past
President of the Westchester County Bar Association and is the President of the Westchester County
Bar Foundation. Mr. Enea is the Immediate Past Chair of the Elder Law Section of the New York State Bar
Association and is a Past President and a Founding Member of the New York Chapter of the National
Academy of Elder Law Attorneys (NAELA). Mr. Enea wishes to acknowledge the contributions and
assistance of firm associate, Helene Rahal, Esq., to the preparation of this article.
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To remedy this situation, § 2103 of the Surrogate’s Court Procedure Act (SCPA)
allows an estate’s legal representative to commence a discovery proceeding. Said pro-
ceeding differs from the disclosure vehicles available pursuant to Article 31 of the Civil
Practice Law and Rules (CPLR), which will not be discussed in this article.

Initiating a Discovery Procedure

Pursuant to Article VI, § 12 of the New York State Constitution, the surrogate’s
court has jurisdiction over “all actions and proceedings relating to the affairs of dece-
dents, probate of wills, administration of estates and actions and proceedings arising
thereunder or pertaining thereto.” However, a petitioner’s right to initiate a discovery
proceeding in the surrogate’s court is not absolute. Provided that the court has per-
sonal and subject matter jurisdiction, and the necessary parties have standing to bring
such action, it is within the court’s discretion to grant discovery. As such, pursuant to
§ 2102(b) of the SCPA, the surrogate may entertain or reject a request for discovery,
or reserve the matter for later determination in an accounting or other proceeding.
Unless rejected in a writing within fifteen days of submission, a discovery proceed-
ing is deemed to have been entertained by the court. A court may reject a request for
discovery pursuant to § 2103 of the SCPA for a variety of reasons, including lack of
personal or subject matter jurisdiction.

Discovery is an important vehicle for the fiduciary to either obtain information
relevant to potential estate assets or discover withheld property. Pursuant to § 2103(1)
of the SCPA, a fiduciary is permitted to initiate a discovery proceeding against an in-
dividual who has possession or control, or information or knowledge of, any personal
property or real property in which the decedent had an interest. This action is similar
to that of a conversion or replevin and, absent fraud, is subject to a three year statute
of limitations. However, a breach of fiduciary duty action is subject to a six year statute
of limitations.

As discussed above, a discovery proceeding may be brought by a legal represen-
tative of the estate, including a temporary administrator or preliminary executor.
However, there may be the case where the fiduciary (in his or her personal capacity)
has control of the property at issue and is unwilling to turn it over to estate? If the
fiduciary is unwilling or unable to initiate 2 §2103 action due to a conflict of interest,
then a distributee, beneficiary or financial institution acting as a stakeholder may ap-
ply for restricted or limited letters of administration pursuant to SCPA §702 or SCPA
§902 for purposes of commencing a discovery proceeding against the fiduciary.

Discovery’s Two Stages: Inquisitorial and Turnover

Discovery may have two stages, inquisitorial and turnover. If it is unclear whether
a third party has control or possession of the estate property in question, or if a fi-
duciary believes that a respondent has information relevant to estate property, then
petitioner may make an inquiry. The scope of the inquisitorial stage is quite broad to
allow the fiduciary to discover pertinent facts relevant to the estate’s assets and debs.
At the inquisitorial stage of discovery petitioner alleges upon information and

44 Westchester Bar Journal



belief, that a third-party respondent such as an estate beneficiary has possession of (or
information concerning) a decedent’s assets and such assets should be delivered to or
paid to the fiduciary. The proceeding is commenced by the filing of a petition along
with an order to attend and be examined. The petition must identify the following: (1)
the decedent; (2) the property in question; (3) the date the fiduciary was appointed as
such; (4) facts supporting the proponent’s claim that the respondent has possession,
control or knowledge of the property or money at issue; and (5) the relief sought.

Inquisitorial Stage

At the inquisitorial stage, the proponent is not required to allege facts demonstrat-
ing that the estate is the owner of the money or property. However, the proponent’s
allegations must be sufficient to justify the inquiry. The petition must set forth the
relief requested, including, but not limited to an inquiry, examination or injunctive
relief. In the Order to Attend, petitioner should consider seeking a temporary restrain-
ing order against the respondent to obviate the risk that the property at issue may be
disposed of pending the outcome of the proceeding. Additionally, the proponent may
submit an afhdavit in support of the allegations presented in the petition.

In response to such a petition, the court will use its subpoena power to direct the
respondent to appear for examination via the order to attend. Pursuant to § 2103(5)
of the SCPA and § 8001 of the CPLR, a certified copy of the order must be served on
the respondent along with the witness subpoena fee. The Surrogate’s subpoena power
is limited to New York State and, as such, personal jurisdiction is limited to witnesses
within the state’s boundaries. In addition, proper service is paramount because failure
to meet the statutory requirements set forth above may result in a dismissal of the pro-
ceeding. Conversely, the court may issue a supplemental order allowing the proponent
to correct the jurisdictional defect by properly serving the order.

There is no requirement that the respondent file an answer during the inquisito-
rial stage. As such, a respondent may:

1. Appear on the return date of the citation without filing an answer;
2. Answer the petition generally;

3. Answer the petition and assert title to the property in question;

4

Answer the petition and admit possession, not title, of the property in
question; or

5. File an answer and turnover the property in question to the estate.

At the conclusion of the inquisitorial phase, petitioner must demand that the
respondent file an answer and turnover the property at issue. A respondent who as-
serts possession of and title to such property is required to file a verified answer to the
petition.

A turnover request may be made simultaneously with an inquiry. An inquiry may
also be converted to a turnover proceeding. However, if it is clear that the respondent
has possession of the property at issue, a petitioner may avoid the inquisitorial stage
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altogether and request that the respondent deliver such property to the estate. If a
petitioner did not ask for an examination or inquiry, then he must make factual al-
legations supporting his position and demand the turnover to the estate of the assets
in question.

Turnover proceeding

In a turnover proceeding, the court issues a citation to the respondent alleged to
have control or possession over the property at issue to show cause why he should not
deliver the property, its value or proceeds. On the return date of the citation, the court
conducts a hearing to determine whether the respondent has possession or control of
such property and, if so, whether the estate is entitled to the property. If the respon-
dent defaults on the return date, and the allegations set forth in the turnover peti-
tion were made solely upon information and belief, then the court will schedule an
inquest. During the inquest, the onus is on petitioner to present evidence to the court
concerning the property’s value and that such property was owned by the decedent
when he died and is currently in the respondent’s possession. The respondent must be
given notice of the inquest as directed by the Surrogate.

The court may grant summary relief to petitioner based upon uncontested allega-
tions of title set forth in the petition Furthermore, both petitioner and respondent
may demand a jury trial. However, injunctive relief must be pursued by a separate
order. Pursuant to the CPLR, disclosure is only available after the issue is joined,
which occurs when the respondent files a verified answer in the proceeding. Discovery
would then be governed by the rules as set forth in Article 31 of the CPLR governing
discovery and disclosure.

Clearly, whether one is engaged in either the inquisitorial or turnover phase of an
SCPA §2103 discovery proceeding it is imperative that one be armed with the factual
and legal arguments to be able to establish that the property in issue truly belongs to
the decedent’s estate. Reliance on speculation and conjecture as to the true ownership
of property will not be sufficient.
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Remarks by David M. Schraver at the
Westchester County Bar Association’s
Annual Banquet and Induction of Officers,
May 9, 2013

BY DAVID M. SCHRAVER, ESQ.*

John and I have been good friends for many years. I know he has been a great
asset to the Westchester County Bar Association and I can tell you that he is
a great asset to the New York State Bar Association (NYSBA).

I belong to a small group of lawyers in Rochester and the standard for admission is
whether you would like to spend three or four hours in a fishing boat with the person.

I have spent several afternoons in a fishing boat with John following state bar
executive committee meetings in Cooperstown. He passes the test.

My son-in-law loves to fish. Occasionally he doesn’t catch anything. He says
“That’s why they call it fishing, not catching.” Based on my experience with John, I
think he subscribes to that same philosophy.

It’s a great honor to join you tonight for your annual banquet. On behalf of the
New York State Bar Association, I extend our congratulations to Jerold Ruderman
on a successful year, and wish your incoming president Jody Fay, and the rest of the
incoming officers and directors, all the best during their terms. Congratulations also
to the recipients of the 50 Years of Service Awards.

The Westchester County Bar Association is fortunate to benefit from the extensive
knowledge and experience of those seasoned attorneys. It is thanks to their contribu-
tions, and the efforts of so many others, that this association is an invaluable resource
for the legal community in Westchester County and the community at large.

( ; OOD EVENING AND THANK YOU John [Marwell] for that kind introduction.

* DAVID M. SCHRAVER, Esq., is President of the New York State Bar Association.
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In our increasingly fast-paced world, with so many challenges facing our profes-
sion — particularly young attorneys — involvement with the organized bar is more
important than ever.

At the same time, with so many professional obligations and pressures competing
for our time and attention with family and personal activities, bar participation can
begin to suffer.

It is critical that we, as leaders and active members of the bar, remain mindful
of the needs of all of the members of our legal community — from those who have
achieved 50 years of service, to the most recently admitted generation of lawyers, too
many of whom are struggling to begin their legal careers.

Events like this banquet provide a wonderful opportunity to gather in one room
to meet new colleagues and catch up with old friends. It's important that we welcome
young attorneys to events like this one, and that we take advantage of new technolo-
gies that allow us to reach out and provide value to attorneys who may feel too pressed
to participate frequently in traditional face-to-face events.

We also see new organizations cropping up that are suited to the needs and in-
terests of younger professionals — these broad professional associations serve as an
excellent networking tool.

However, in order to guarantee our profession’s continued integrity and high stan-
dards of excellence, we must share our core values with the next generation of attor-
neys — and there is no better way to do that than through the organized Bar.

This bar association, with its large and active membership, is clearly taking these
priorities very seriously, and I commend you on all of your excellent work.

In preparing for my term as president of the New York State Bar Association, I
have reflected on the importance of bar associations — whether state, local, ethnic or
specialty bars — and their importance to the profession and to our society.

Consider the mission of the state bar, as set forth in our enabling act over 136
years ago: our association was “formed to cultivate the science of jurisprudence, to
promote reform in the law, to facilitate the administration of justice, to elevate the
standard of integrity, honor and courtesy in the legal profession,” and to cherish the
spirit of camaraderie among attorneys.

In 1877, the first president of the state bar, John K. Porter, characterized the es-
tablishment of our association as an undertaking ‘designed to be of practical benefit
to the profession and to the community at large’. The practice of law is very different
than it was in 1877, but these goals and purposes have stood the test of time.

Our bar associations strive to be of ‘practical benefit’ to our members, helping
them to be successful in their practices, to have the tools to serve their clients com-
petently, and to conduct themselves professionally as lawyers. We work to improve
the practice of law and use technology effectively to share information with the legal
community. We also continue to serve the public interest, to ensure that our work is
of ‘practical benefit’ to the community at large.

Every year, through our legislative advocacy, we work to support the integrity
of our justice system at the state and federal level. The leadership of the state bar has
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advocated for adequate court funding in Albany and in Washington.

This year, we spoke out in favor of the chief judge’s judiciary budget request,
which would provide much-needed funding for civil legal services and for the mainte-
nance of basic court operations. The judiciary budget also includes 8.2 million dollars
to continue the implementation of long-overdue judicial pay raises.

During these difficult financial times, the judiciary proposed a budget that is
essentially flat. The court system will absorb added costs with a proposed operating
budget that is slightly smaller than its current budget.

We are aware that Superstorm Sandy has further aggravated the state’s budget
problems and the court system has responded by making difficult decisions about its
spending. We know that the judiciary will continue to protect access to justice for all
New Yorkers, and we are pleased that the judiciary budget was recently passed without
any reductions.

We remain concerned, however, about the potential impact that reductions in
funding would have on the ability of our courts to carry out their essential duties; and
we will continue to monitor court funding,.

At the federal level, we have been very vocal since early last fall about the po-
tential negative impact of sequestration on the federal courts and the Legal Services
Corporation. We have called on congress to fund these institutions at levels that are
adequate to permit them to function effectively.

State bar leaders have been collaborating with local bar presidents and New YorK’s
business community to carry our message regarding the impacts of sequestration to
many audiences. We have issued joint letters and press statements and brought leaders
together for lobbying in Washington.

On behalf of the state bar, I thank the Westchester County Bar Association for
joining us in these efforts by signing on to our letter to our congressional delegation.

The Budget Control Act of 2011 required automatic federal budget cuts on
January 2, 2013 if congress failed to take action to meet deficit-reduction goals. On
January 1, congress enacted the American Taxpayer Relief Act of 2012, which delayed
sequestration until March 1, 2013.

Facing this calendar, the New York State Bar Association proposed a resolution at
the ABA meeting in February 2013, calling on the ABA to urge federal elected officials
to protect the federal courts and the Legal Services Corporation. We were pleased that
our resolution passed unanimously.

Unfortunately, sequestration was implemented on March 1, 2013. But the debate
on funding continues in congress. New deadlines remain, as do the threats of reduc-
tions in funding. We will continue to advocate on behalf of the judiciary and funding
for legal services.

We are also working to advance a number of other important measures to im-
prove the law and the administration of justice.

We have lobbied at the state level for reforms in the criminal justice and juvenile
justice systems to avoid wrongful convictions and ensure that children are treated

fairly.
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We have lobbied to amend the Not-for-Profit Corporation Law as recommended
by our Business Law Section, and to provide access to justice for indigent defendants
and indigent parties to civil actions involving the necessities of life.

We have formed task forces on Human Trafficking and Criminal Discovery and
special committees on Prisoner Re-entry, Voter Participation and Gun Violence.

In addition, we have been studying the issues facing veterans, and the ways in
which lawyers can help address the unmet legal needs of veterans and their families.

In 2011, then-president Vince Doyle named a Special Committee on Veterans,
and I served as one of the original members of that committee.

I have had the honor of participating in various groups that serve veterans, and
working with our Veterans Court in Rochester. In 2012, the Special Committee re-
leased our report and recommendations, which were adopted by the State Bar’'s House
of Delegates. The report addressed issues including training for attorneys who want to
get involved in providing pro bono legal services to veterans, strategies to enhance le-
gal services for veterans and improve access to special courts for veterans who become
involved in the criminal justice system.

The Committee also developed a continuing legal education program specifically
tailored for attorneys who want to provide assistance to veterans.

I would like to commend the Westchester County Bar Association for under-
taking similar efforts, and I encourage all of you to take advantage of these terrific
opportunities to get involved in assisting veterans in need of legal help. That type of
work is incredibly rewarding, and makes a world of difference to the individuals who
are served.

This year, the Special Committee on Veterans was transformed into a standing
committee, and will continue to study these important issues and develop recommen-
dations to better serve veterans in need of legal help.

In the coming year, we will continue to work on all of these priorities, in addi-
tion to the excellent ongoing work of our sections and committees. We'll also place
a renewed emphasis on legal education, admission to the Bar and the future of the
profession. We'll draw from the expertise of deans, professors and practitioners to offer
a balanced examination of legal education.

Our many sections, committees and task forces do excellent work in their respec-
tive practice areas to improve the justice system and the practice of law.

The New York State Bar Association exists because New York lawyers in the 1870s
decided that they could do more together to advance the legal profession and the
interests of lawyers, and to serve the public interest, than they could accomplish sepa-
rately. That remains true today for all bar associations. Together we truly can make
a difference. When I assume my responsibilities as president, I look forward to new
opportunities to partner with the Westchester County Bar Association to advance our
many shared goals.

Thank you again for inviting me, and for all that you do to serve the community
here in Westchester and to enhance the practice of law.
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Remarks from the 2013
Westchester County Bar Association

Memorial Service to Honor:

Hon. Angelo John Ingrassia
Hon. Andrew O’Rourke
Hon. Alvin R. Ruskin

Supreme Court of the State of New York, County of Westchester
Westchester County Courthouse

111 Dr. Martin Luther King, Jr. Blvd.

White Plains, New York 10601

September 12, 2013

BEFORE: HONORABLE ALAN D. SCHEINKMAN
Justice of the Supreme Court

APPEARANCES:
HON. ROBERT DIBELLA
Justice of the Supreme Court

HON. TIMOTHY IDONI
Westchester County Clerk

HON. JOAN LEFKOWITZ

Justice of the Supreme Court

RALPH R. NOBILE, Past President, WCBA

Chair of Memorial Ceremonial Functions Committee

DAWN KIRBY, President-elect
Westchester County Bar Association

Also Present: Supreme Court Justices and attendees
(Court opened by Proclamation)

HON. ALAN D. SCHEINKMAN: WE ARE HERE TODAY TO MARK THE PASSING
of three distinguished judges who in their own individual ways were loved and re-
spected by us all, but before we proceed with the program, I think it would be fitting
for us to take a moment to remember the life of a lawyer that was tragically cut short a
few days ago: John Mangialardi. I think many of you know him and his wife and two
children. He was a very fine lawyer, an aspiring judge whose life was, unfortunately,
ended way too soon. And I would just ask, before we begin this program, to take a

moment of silence in respect of his memory. (Silence)
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HON. ALAN D. SCHEINKMAN: Thank you very much. You may be seated.

We have assembled today to mark three remarkable lives. I think those of us
who are here who are judges or have been judges have an obligation to keep alive the
memories of our colleagues who have left us so that they will always remain with us. I
appreciate very much the efforts that my colleagues in the Ninth Judicial District have
made to come here today.

In particular, I would like to thank the Honorable Mark Dillon of the Appellate
Division, Second Department for taking time out of his schedule to be here today,
and his colleague, Justice Angiolillo, who'’s not able to make it. He had a prearranged
commitment for a very important meeting in Manhattan that he could not rearrange,
but he did ask me to give all of you his regards and express his regrets. And from the
Appellate Division, First Department, Justice John Sweeney has joined us. Thank you
very much for coming.

I also want to thank the New York State Court Pipes and Drums, as well as our
court officers for their dedication, their service and all of their efforts in making this
program possible, as well as the cooperation of the Westchester County Bar Associa-
tion and its Executive Director Donna Drumm, who is sittng in the back.

With that, I would call upon Dawn Kirby, the President-elect of the Westchester

County Bar Association.
k%

Ralph R. Nobile’s Eulogy Commentary

MS. KIRBY: Good morning, everyone. On behalf of the Westchester County
Bar Association, I'd like to introduce Ralph Nobile, who will speak about each of the
people we are here to remember today.

MR. NOBILE: May it please the Court, Ralph Nobile on behalf of the Westchester
County Bar Association.

Three illustrious members of the Bench left us in a short period of time. All of
them contributed so much, but I must tell you they were very different people. I have
tried, in my analysis and my presentation to you this morning, to make it interesting,
because I've covered, hopefully, some of the items about which you are familiar and
perhaps some of the items that you may not have ever heard.

Salute to the Judge From New Rochelle

So, we begin by turning the page to the City of New Rochelle. Some of the lives
of our judges have interesting side stories. Well, this one is a side story that deals with
the City of New Rochelle and Alvin Ruskin.

Alvin Ruskin, then the mayor, had faced new challenges with respect to the City
of New Rochelle. There was a little matter of the city having purchased 78 acres
known as David’s Island. It was a time when the famous department store Macy’s had
built a mall that operated downtown with great success. It was a time when there was
an economic boom to the City of New Rochelle, and we have an interesting history of
Alvin Ruskin as the mayor, and of course, a well respected mayor.
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And then Mayor Alvin Ruskin was appointed to the Supreme Court of Westchester
County. And of course, at that point the big City of New Rochelle was swelling with
pride because Alvin Ruskin was in one of the top spots in Westchester County. He
worked, and he accomplished his mission in “a very fine manner.” That’s a quote from
his good friend Rabbi Amiel Wohl. When he took time to look back at his life, he
looked back and said, yes, Judge Ruskin, I've been a member of the New Rochelle
City Council and I was elected mayor, and it was at the time when the City of New
Rochelle was enjoying fame because of the televison program, with Rob and Laura
Petrie. It was the Dick Van Dyke Show. And the city was New Rochelle where the
entire story developed.

New Rochelle had respected his successful political career as Mayor, and then
somebody in Albany, Governor Nelson Rockefeller said, you know what? I noted
him too, so we're going to make him an appointed judge to the family court. He
maintained that position and eventually was elected state supreme court justice. The
people of Westchester County acknowledged the quality and the strength of Alvin
Ruskin as mayor and as a judge. Vincent Rippa, a well-respected Democrat, who was
also seated and served as the New Rochelle Mayor in the late 1970s, had said that Al
Ruskin was a man who had a very strong following in the entire city. He was fair. He
was approachable. That was the kind of reputation that Alvin Ruskin had.

William O’Shaughnessy, the owner of the WVOX radio station in New Rochelle,
was a great fan of Mayor Ruskin. And when the Judge was leaving the Mayor’s Office
to become a judge, he wrote an editorial entitled, Alvin R. Ruskin: We'll Never See An-
other Like Him, calling him, as mayor, “One of the most sincere, decent and endearing
politicians I've ever encountered in public life.” That praise was well deserved.

Temple Israel President Rabbi Amiel Wohl had praised Judge Ruskin many times.
He often remarked it was such a wonderful experience to know that our good friend
Alvin Ruskin had accomplished a mission. He was the first Jewish mayor of the City
of New Rochelle who did a wonderful job for the city.

So, we think today of his family who survived him, his son William Ruskin, his
daughter Nancy Ruskin, and we say that’s a short history of the life of Alvin Ruskin,
mayor, family court judge, supreme court judge, a man respected and beloved by all
who knew him.

Salute to the Judge From Brooklyn

In the trio of these judges, we take you to Brooklyn, New York. It was March
23, 1923. That was his beginning. His birthday. And a young couple were blessed
with their first male child. The male child would go on to great heights, starting out
in Brooklyn. Of course, you know that there was a movement immediately in their
minds to make available the trees and the green grass, and they then went to a new
place, Middletown, New York. Their first son attended St. Joseph’s School where he
was an active participant in sports. At the Middletown High School, where in 1939 he
made the varsity team, he became a life-long “middie,” as they called themselves, from
Middletown High School. Too soon it was time to engage in the collegiate game of
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obtaining a degree, and he did that. He became a candidate and acquired a Bachelors
of Science Degree in metallurgical engineering from V.PI., yes, Virginia Polytechnic
Institute.

So, the little guy from Brooklyn, who became a “middie,” completed his educa-
tion, and then something happened called WWII. World War II broke out, and he
found himself in the United States Army. He served and reached the rank of first
lieutenant. Having reached the rank of first lieutenant, you can imagine that he was
immediately assigned to a fighting unit, and in fact, that’s what happened. He was
assigned to a tank unit and became the commander, leading a platoon with the 8th
Armored Division in the European theater of operations.

His division actively participated in the major campaigns, including central Eu-
rope, the attack on Germany and the Rhineland, and the battle of the Ardennes.
Liberation was something that was going to make a mark in his life. Liberation of the
people in the various cities was not only an excitement, but when this young lieuten-
ant participated in the liberation of the slave labor camps established under the Nazi
regime, he realized he had fully reached a pinnacle of military success.

With that background, he was recruited, once the war ended with the uncondi-
tional surrender of Germany in May of 1945, and was then made a part of a group
called the Office of Military Government for Bavaria, and it was in that capacity that
he finally completed his United States Army obligations and tour in 1946.

Weell, it was time to come home, the war was over, and the veteran soldier did just
that. He did return home. He entered the Albany Law School at Union University and
was graduated with an LLB Degree in ‘49, became active with a Middletown law firm,
and in 1952, was appointed an assistant district attorney in Orange County where he
rose to the rank of chief assistant district attorney and held that position until 1966.

By this time, your curiosity has been peaked, I hope. By this time you're saying,
“When is Ralph Nobile going to tell us who this is?” And of course you know it was
Judge Angelo Ingrassia. All of us who have participated as practicing attorneys had
the experience of knowing when he said, “I'm the boss,” he meant, “I'm the boss.” He
was the boss. We all worked under his guidance and strength. It seemed that there was
always a great deal of praiseworthy recognition for what he did.

Let’s go back. He became District Attorney of Orange County, and in addition,
served as president of the New York State District Attorneys’ Association. Judge In-
grassia had a theory. It was simple. It was to the point. “Follow your dreams,” he said.
“Follow your dreams.” It came true because Governor Nelson Rockefeller appointed
the judge to the county court, served a full tenure term in Orange County, and then
he was elected to the supreme court. As justice he served the Ninth Judicial District,
which included Orange, Rockland, Dutchess, Putnam and Westchester.

There was no doubt that Judge Ingrassia had administrative ability, and he was
appointed Chief Administrative Judge of the Ninth Judicial District, which he held,
and he did his daily work covering the supreme court, family court and city court. His
term in the supreme court finally ended, and he retired in December of 1999; not due
to the fact that he didn’t want to continue, but because he had reached the mandatory
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retirement age. So, in 2000, he went back to work as a lawyer with Larkin, Axelrod,
Ingrassia & Tetenbaum, and he served as Of Counsel. He enjoyed working with his
son, John Ingrassia.

His judicial ability was again recognized as he was appointed Special Master of
the United States district court, southern district. Judge Ingrassia had engagements
in county court, supreme court, appellate term, and finally, in the federal court. One
would say very quickly Judge Ingrassia lived a full and active life, and he shared many
of his gifts and talents with the good people of Orange County. All of the attorneys
who practiced in the Ninth Judicial District never forgot appearing before him. He
was well respected at the Elks Club Lodge. He was an Exalted Ruler, American Legion
Post, an active man forever. But he had one terrible habit. He liked to play golf. And
if you were in the middle of a conference that didn’t settle, and he had a golf game, he
would remind you there was a tee time at 2:00. You would always find him enjoying
a good round at the Orange Country Club.

The entire legal world and the judicial world recognizes at this celebration of his
life that Judge Angelo John Ingrassia was truly a legend in his own time. He accom-
plished so much, but really his greatest asset, of course, was his family life. He had
married the love of his life, the former Judith Mary Bellows, who presented him with
a loving daughter Maria, wonderful sons Frank, Anthony and John Ingrassia. They all
affectionately called him, “our judge.” All of the grandchildren felt a great comfort
when the judge gathered with the family and, of course, recounted some of the won-
derful experiences he had had on the bench.

When you look back and you think of that young family of Italian immigrants,
who became dirt farmers, who settled in Middletown, New York, and who raised a
wonderful family, which included Judge Angelo John Ingrassia, you have to say to
yourself, all of us in this country have an opportunity. All of us can do great things.
It’s always been a mystery to his friends that he never used the metallurgical engineer-
ing degree and the educational background that went with that in his lifetime. Well,
maybe yes, he did, maybe no, he didn’t, but between the military duties of World
War II and the district attorney obligations and the responsibilities of sitting on the
bench, maybe he never had time to use that engineering degree from Virginia Polytech
Institute.

This morning we celebrate the life of Angelo John Ingrassia. We extend to the
family our deepest respect and condolence in recognizing that he served you and I,
and all of us well, and with affection.

Salute to the Judge From Yonkers

My next presentation deals with the Westchester County pragmatic Republican
who enjoyed the position of being chief executive of Westchester County for 14 years,
and a long-shot nominee to challenge the re-election bid of New York’s popular in-
cumbent governor, Mario Cuomo. This is a little vignette in the life story of the Hon-
orable Andrew O’Rourke.

Andrew O’Rourke was saluted in the wonderful news article published by the
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Westchester County Bar Association in its Newsletter, by then president Donald Sand-
ford. And that article was the basis for so much of the research and the investigation
which I was able to conduct. Reading that Newslester and then being required to para-
phrase some of the interesting turns and twists in the life of Judge Andrew O’Rourke,
I must tell you, I had to return many times to the article.

The judge was described as a ruddy-faced, silver-haired, bantering attorney and
judge. And of course, you can appreciate that is what he was. And when it came time
to engage in a face-to-face debate, the famous O’Rourke-Governor Cuomo debate --
by the way, it never went on, because the Governor refused to engage in debating. So,
what did he do? Only a character like Andrew O’Rourke can do this. He had a card-
board cut-out of the Governor, and when he campaigned, he would debate the card-
board cut-out. Governor Cuomo and Judge O’Rourke. What an interesting tactic.

Let me take you back to his tenure as Westchester County Executive. You might
recall that there was a man named Edward G. Michaelian who had the longest term,
but O’Rourke was close. And while once in office he promoted many projects, he was
proud of the construction of the new county jail, a recycling plant, and a new airport
terminal. Executive O’Rourke reopened the famous Rye Playland as a county amuse-
ment park.

He had concern for the homeless and was successful in urging and building a per-
manent shelter, which was accomplished while he was in office here in White Plains.

During his tenure, however, he was criticized by many politicians who believed
that his method of saving the bond rating described as a Triple A rating was done with
some budgetary tricks. “Not so,” he said. He laughed at the comment.

Where did he begin? He began in Yonkers, and he didn't have any concern except
to march forward, and he did that and accomplished a great deal. And in doing so, he
was known to be someone who didn’t pay attention to what was described as the finer
points of government ethics.

“Why?” Aha, “What happened,” you say? “What happened in that department?”
Well, in 1993, responding to some revelations that had been published in Westchester
newspapers, he acknowledged he had sought a job for a member of his family and
sort of stepped in for an admission on behalf of another person in the county law
department and also recommended someone for a particular other position; all con-
sidered by some politicians to be violations of government ethics. But when you spoke
to Andy O’Rourke about it, he said, “Well, these are, as far as I can see, and as far
as I'm concerned, the everyday courtesies that are done in life.” And that was Andy
O’Rourke.

And while the ethics question was an interesting exchange during the years 1993
to 1997, it finally resolved in his favor when he was cleared entirely and totally and ul-
timately of any conflicts of interest, and then, of course, he won the election in 1993.

His childhood was interesting because his family moved to Hell’s Kitchen. The
family was poor. His father was a doctor. He had died early, and left a widowed moth-
er. Andy O’Rourke delivered fish and worked as an usher at the Paramount Theater in
Times Square. For a time, he was even a child actor, appearing briefly on Broadway.
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And of course, he was a regular guest on a coast-to-coast radio show called 7he Chil-
dren’s Quiz Show. Interesting guy, Andy O’Rourke.

Andrew O’Rourke had a good education. He was graduated from Fordham Uni-
versity, trained in the Air Force as a bombardier and navigator, received his law degree
from Fordham University Law, and then went on to practice law in the City of Yon-
kers. The political issue was always out there. He always wanted to be in that political
arena. And the city council was one of his accomplishments, and then finally, the
county board of legislators. And his further involvement in the life and love of the
political world continued all through his career.

He extended himself beyond the political world and the legal world, and he took
the time out to become an author. Yes, an author of an adventure fiction novel entitled
The Red Banner Mutiny, which, of course, was quite an interesting tale about a Soviet
ship. Later, he added a second book called 7he Hawkwood.

He enjoyed his position as state supreme court justice for Putnam, and of course,
was absolutely in love with the idea of being assigned to Westchester County, where
he knew everyone.

Family. A large and wonderful family surrounded Judge O’Rourke’s life. That
family included his wife, Ms. Lowe, his children Alice, Aileen and Andrew Jr., and, by
the way, six grandchildren.

Judge O’Rourke had the ability to make funny comments that were very appro-
priate, and at the same time continued to work endless hours in the preparation of his
historical novel, and that would have been his third. It was called, A City in Flames,
which, believe it or not, dealt with the fall of Constantinople and covered the early
relations between the Islam world and the western world.

An interesting man. “You like to write,” they said? “Yes,” he said. “It’s cheaper
than therapy.”

And so today we celebrate the life and remember the former Navy officer and
pilot. We also note that he took time in his busy days to build model ships and planes
for the six grandchildren. To his survivors and to the family and friends, this is my
contribution to the celebration of the life of Andrew O’Rourke. He became a judge,
he enjoyed it, and he measured the same kind of life that he always had and knew from
the days when he was in Yonkers. We salute Judge Andrew O’Rourke.

* ko ok

Your Honor, that concludes my commentary on behalf of the Westchester Coun-
ty Bar Association for the three distinguished members of our Bench: Judge Ruskin,
Judge Ingrassia and Judge O’Rourke.

HON. ALAN D. SCHEINKMAN: Thank you very much, Mr. Nobile.
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Honorable Angelo J. Ingrassia Remembered by Honorable Robert DiBella

MS. KIRBY: I'd like to introduce you to the Honorable Robert DiBella, who will
speak to us concerning Judge Angelo Ingrassia.

JUSTICE DiBELLA: Justice Scheinkman, my colleagues on the Bench and at
Bar, distinguished family members, friends and guests. Please bear with me today. 'm
very unaccustomed, thankfully, to speaking at events like this, but if you bear with me,
I'll try to be brief and hold it together.

It was my pleasure and privilege to know Angelo Ingrassia as a colleague and a
friend. He lived in a remarkable time, and he was a remarkable man. Born in the
Roaring 207, reared in the time of The Great Depression, reaching adulthood on the
battlefields of Europe during World War II, and growing old in an age of unprec-
edented technological change. His life is a testament to the service and the sacrifice
and the ultimate triumph of what has been referred to as the greatest generation our
country has ever produced.

He was born poor with little more than his family and his name, and throughout
his life of considerable achievement and accomplishment, he would never value any-
thing higher than his family and his name. He learned early on, the value of educa-
tion, hard work, determination and commitment.

During his life he had many titles. He was a First Lieutenant in the Army, Assis-
tant District Attorney, a Chief Assistant District Attorney, and the District Attorney
of Orange County. He was the Director of the National District Attorneys’ Associa-
tion from 1968 to 1970. In the judicial ranks he served as County Court Judge, a
Supreme Court Justice, an Associate Justice of the Appellate Term in the Ninth and
Tenth Judicial Districts, and from 1990 to 1999 he was our Administrative Judge
right here in the Ninth Judicial District.

But titles and status meant very little to Judge Ingrassia. He cared more about a
person’s character and integrity and treated everyone equally and with respect.

They say that you can learn a lot about a person by playing a round of golf with
him, and if this is true, and I believe it is, then Angelo gave many of us ample oppor-
tunity to get to know him. He was an avid golfer, and his quick wit, quick mind and
uncanny putting stroke made him a delight to be with, even when he was winning.
He was much smarter than he let on, and his perceptions were laser sharp. For me, he
made complicated and difficult things more clear, and I will always miss his wit and
his wisdom. Thank you.

Honorable Alvin R. Ruskin Remembered by Honorable Timothy Idoni

MS. KIRBY: Thank you, your Honor. I would now like to introduce the Honorable
Timothy Idoni, County Clerk, who will speak to us concerning Judge Alvin Ruskin.

HON. IDONI: Id like to thank Dawn Kirby, Justice Scheinkman, members of
the Judiciary, friends in the gallery, thank you very much for this brief opportunity.

My friend here has summed up a lot of Alvin Ruskin’s life, so I'll be blessedly brief.

I was nine years old when Alvin Ruskin was elected mayor, but I did know the
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family. His daughter, Nancy and I were schoolmates for a number of years in the New
Rochelle public school system. And then Mayor Ruskin was actually a councilman
from 1956, and he was, as previously mentioned, the first Jewish mayor elected after
275 years in the City of New Rochelle; a liberal community, if you will.

A brief story about how difficult it was to be elected a Jewish mayor in New Ro-
chelle at the time. The local country club had a membership for probably close to 100
years where the mayor got an honorary membership. In 1963, when Judge Ruskin
was elected mayor, that honor was stripped, and he was not allowed to join the club.
As a matter of fact, the locker that the mayor would get in the country club was right
at the front of the men’s locker room so that when members came in, the first person
they would see would be the mayor, and of course, it was quite a political stop for the
mayor. He would greet his fellow members. Judge Ruskin had the last laugh on it, of
course, because he didn't play golf, and he didnt want to be a member of their club
anyway. Very, very true story.

Judge Ruskin was one of a dying breed in the sense that he was a liberal Repub-
lican in the vein of Nelson Rockefeller and Jacob Javits and was an incredibly fair
person. The word that I hear more often than anything from anybody about Judge
Ruskin was “approachable.” He was a very decent human being who anybody could
walk up and talk to at any point in time. Very, very different from his predecessor
Stanley Churchill, who was mayor for 20 years, and was actually an actor and never
failed to pass a mirror that he didnt fall in love with, or Frank Garito, who was a
member of the County Board of Supervisors and a man of the blue collar fans, and
Vincent Rippa, as you know, a fellow jurist of yours who was a fiscal conservative, a
social liberal, and he was Vincent. I sum it up that way.

Judge Ruskin was very, very humble. He was extremely humble. You almost
wouldn’t have noticed him, except for he had a presence that he was the mayor for
the seven years that he was mayor before Governor Rockefeller made him a judge. He
was known as a model of civic leadership. He had a strength of character that was just
incredible. And very, very brief, the two things that he did do, he had a vision, before
most, of what downtowns of urban suburban communities like New Rochelle should
look like. He was the person that did bring the New Rochelle mall in, which is now
gone, of course, but if you think about it, it was there ten years before the Galleria in
White Plains. He understood people were driving to shop, as opposed to walking to
shop in downtown Westchester County. And he tried to stay ahead of the curve, and
he did drive that very successful mall for a number of years.

The David’s Island story is legendary. When the federal government wanted to
get rid of the army base of Fort Slocum, a terrible hit to the New Rochelle economy,
having an army fort closed, the federal government wanted to get rid of it, and they
sold it to New Rochelle for $475,000.00. In a very controversial move, he sold it to
Con Edison for $3 million for a nuclear power plant. The nuclear power plant was,
of course, blessedly never built, and in one of the great financial moves of all time,
Mayor Ruskin bought it back for a dollar, clearing $2.5 million in 1970. Quite a sum
of money. A brilliant, brilliant businessman.
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He was named in the family court by Governor Rockefeller in 1970. In his own
humble way, we saw him every day in New Rochelle. He lived in New Rochelle until
the 1990’s. But you never heard about what was going on in his courts. He was very,
very private. He respected what he did. He respected the people he dealt with, and he
certainly respected all the residents of New Rochelle, and we did too.

So, thank you very much for this opportunity. We will miss Judge Ruskin. He was
quite a hero to all of us. Thank you.

Honorable Andrew O’Rourke Remembered by Honorable Joan Lefkowitz

MS. KIRBY: Thank you very much. Finally, I'd like to introduce you to the Hon-
orable Joan Lefkowitz, who will speak to us regarding Andrew O’Rourke.

HON. LEFKOWITZ: I'm not going to talk about Andy the judge, I'm not going
to talk about Andy the politician. I'm going to talk about Andy the person. And you'd
say, “Well, how does Joan Lefkowitz know Andy?”

Andy and I met at somebody’s home for dinner when I was a family court judge. It
was 1987. He was recently appointed by the governor. And the first thing he asked me
as we're sitting at dinner was, “Well, how’s it going in family court?” He’s the county
executive. What do you need there? I said, “We need a nursery.” He said, “Nursery?” I
said, “Yeah, we need a nursery, because what happens is, when you're sitting as a judge
in the family court, the people that come before the family court have young children
with them, and they’re listening to the testimony of what’s going on in their families;
it's not a good thing.” He said, “Well, did you approach the Administrative judge at
the time?” I said, “Of course I did. They said there’s a liability issue. Nothing could be
done.” He said, “Who says so? Joan, you want a nursery?” And he tells me, “Call this
one, call that one.” Within a year, we had a nursery, and we still have one in the family
court, in all the districts, and that’s really Andy’s fault. That’s Judge O’Rourke who did
that, because he was kind, and he cared.

Then I wanted to run for supreme court. Don't ask me why I did that, but it’s been
a long career, it’s been a wonderful career, and I'm happy I did, but at the time there
were no Democrats on the bench, and there were no women. Judge Miller just ended
up going up to the Appellate Division. So, it was Andy who said it’s a good idea, you
should go for it. He said, “But Democrats don’t win, of course, but you could go for
it.” So I said, “Fine, I'm going to go for it.” He said, “I don’t really like Democrats, but
he says, “You're a nice Democrat.” He was funny.

So, one day I went to Women’s Equality Day, sitting there like everybody else, a
family court judge, and I look up and there’s Andy, and he says, “Oh, Judge Letkowitz
is in the audience. I don’t think she should be a supreme court judge, she should be a
U.S. Supreme Court judge.” I looked at him, and he came up to me afterwards, and
said, “well, there it is, Joan.” I said, “What does that mean? He said, “There it is, that’s
my endorsement, use it all over your literature. There’s no candidate for the supreme
court for the Republicans. You can use it until they get a candidate.” I said, “What?
Wow, thanks.”
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He literally started my entire career. And then after that, there were numerous,
numerous dinners in my home for Shabbat, and Andy always had his yarmulke, put
on his yarmulke. I said, “Andy, you don’t need a yarmulke, you're not Jewish.” He says,
“I am, I'm Jewish here, 'm Jewish.” He always put on his yarmulke.

And then I found out something else about my friend Andy. When Israel was at-
tacked, and the SCUD missiles were going over Tel Aviv, he took a trip to Israel and
brought his gas mask, and who was he with, of all people, my rabbi, Rabbi Rubenstein
at the time, may he rest in peace now. And where were they? They were in Tel Aviv
as the missiles were hitting all over, buildings were falling, and I said to Andy, “My
God, Andy, what were you doing?” He said, “Joan, what do you think the rabbi and
I were doing?” I said, “I don’t know.” He said, “We were having a drink.” And just to
confirm, I asked my rabbi. He said, “That’s true, next time you have Andy to dinner,
please, do me a favor, Joan, invite me. I'll walk the mile and a half, T'll be fine,” and he
did. And we all had dinner, and we were all laughing over the experience. We would
be at a dinner party, and we'd just be sitting around, and it would be us, and we'd be
talking, and somebody at the party had lost their job, something happened, a law firm
fired them, hed say to that person, call my office in the morning. And that person
would be interviewed for something in the county, just like that. He cared. He really
cared about people. He loved people. He was somebody that was absolutely excep-
tional about who he was. He knew who he was, and he really cared about everybody
else that he encountered. He was kind, he was funny, he was such a special part of
my life and a very dear friend of mine, and in the end, when he was in the hospital,
it was a very hard thing for me to do. I didn’t really — I wanted to see him, but I was
very conflicted. But I went, and there was a sign on the door. I don’t know if anybody
here remembers it. It said, “No Visitors.” And I remember his daughter came out and
she said, “Come in. He really can't say anything to you, but just please come in.” And
I reached out, and he held my hand, and he gave me this big smile, and I said these
words, and I'll say it again: “Andy, I love you.”

Thank you for letting me speak.

Final Remarks
HON. ALAN D. SCHEINKMAN: Thank you very much. I want to recognize

some of the people who have joined us today whom I see in the audience. Some
people we haven't actually seen in awhile, but it’s really good you came.

I see Retired Supreme Court Judge Louis Barone. Judge Barone, would you please
stand up and let everybody say hello to you? So good to see you.

And of course, no ceremony would be complete without Colonel Marty Rochelle.
Marty, good to see you here. And I want to thank Anthony Pirrotti, Jr., the president
of the Westchester affiliate of the New York State Trial Lawyers Association. I saw
Anthony here. Thank you very much for coming.

As I 'said at the beginning, I think it is very important that we take time to remem-
ber those who preceded us, who taught us, who had so much to offer, and we've tried
to make an effort to do that.
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You may remember that when we had the renovations in this building, the old
portraits were taken down and put away for storage, and we managed over the last
few years to get them back up. And we, I think, have been able to identify most of
the people. Unfortunately, in the relocation, some of the names got separated from
the plaques, and so unless you go back a really long way, it’s not always the easiest
thing to try to figure out who’s who, but Nancy Barry and the bar association, Donna
Drumm have been working on that. That’s a very important part of what we’re trying
to do. Obviously, we're in the Gagliardi Courtroom, and we have the portrait of Judge
Gagliardi over my shoulder.

But remembering and trying to recall all of these folks, these very distinguished
things people taught us is not about simply looking at a picture, because that really
doesn’t give you a sense of the humanity of the person. It doesn’t give you a sense of
what they were about, the experiences that they lived through, their trials, tribula-
tions, their time of life. For example, with these three very unique individuals who
we recall here today, all incredible contributors to the life of the people in this area.
Mayor of one of our largest cities, someone who I had the privilege of meeting when
I was about nine years old. Judge O’Rourke, county executive, political leader, vision-
ary, but a remarkable person. What I will always take with me is, as you may know,
coming from somewhat different political point of view, he and I didn’t always see
alike, but we had some really remarkable sessions over a bourbon, which were always,
those memories will always stay with me, and there’s nothing about those sessions that
I can tell you.

And Judge Ingrassia, who also was an incredibly remarkable person. He was re-
membered the other day in Orange County, and a number of the Judges all told
stories about him, and we all had different memories of what he taught us. I will share
this. When I first became a Judge, he stopped in to see me, and he saw that I was work-
ing on a decision, and he chastised me. He said, “Don’t you know that you're a judge?
You're not supposed to be working so hard.” And I said, “But I'm trying to get this
decision right. I'm trying to do the best I can.” So he said to me, “Alan, do you think
that you could ever get 100 percent assurance that you're going to get affirmed by the
Appellate Division?” I thought about that for a second, and I said, “No, nobody’s per-
fect, nobody can be absolutely sure that you're getting it right.” He said, “Well, think
about it in these terms. This is going to help you. If you flip a coin, you have a 50/50
chance of being right. So, you start off at 50/50. You've been to law school, right?” I
think he was questioning that.

I said, “Yes.” He said, “You seem like a reasonably intelligent person. Just by hav-
ing gone to law school and applying some amount of reasonable intelligence, you're
going to get to 60/40. But since you're never going to get to 100, the difference be-
tween 60/40 and 100 to zero, you're getting to the point of diminishing returns, my
friend. I would just sign that decision and be done with it.” And there was a certain
practicality to that, because he also knew that there are a lot of other matters that re-
quired attention and deliberation, and there are times when you have to just reconcile
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that you've done the best you can and move on to something else.

As is our custom, we have a court reporter here who’s been transcribing these
remarks, and it’s been customary for the remarks in the transcript to be prepared and
copies given to the families of those whom we recall, and we’re going to do that, but
we're also going to start something different and new as well, which is, it occurs to me
that these transcripts are really oral histories of our times that have gone. Remember
Tim was talking about the New Rochelle Mall? Remember the New Rochelle Mall?
Somebody else was mentioning the issues that Judge Ruskin, that Judge O’Rourke
had to deal with, and I was listening to them, and it occurred to me, some of the same
issues that are contemporary issues to us. Playland was one. Affordable housing, that
same site has issues, right? And that we could learn so much from these experiences
and not just let these people pass by as images and a photograph or pictures on a wall.

So we are going to have the transcripts prepared, and find a way of publishing
them, perhaps, on the history page on our website, and try to make them available to
all the lawyers and all of the judges and all who pass through, just to remember the
remarkable people that we've had. Their accomplishments and what they can continue
to teach us. And that’s why it’s so important to do programs like this. That’s why I
thank you so very much for coming and for contributing your time and your presence.

And with that, and with thanks to Mr. Nobile, to the bar association, and all of
you this program is concluded. Thank you.

Certified to be a true and accurate transcription of the within proceedings.
CAMI LANDAU

Senior Court Reporter
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WCBA’S CONFERENCE ROOM
IS AVAILABLE!

HALF-DAY RATES: FULL-DAY RATES:
$ 75 /WCBA members $150 /WCBA members
$125 / Non-members $250 / Non-members

For information or to
reserve a date contact:
info@wcbany.org
914-761-3707 x 10
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