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It would be easy to read Tennessee’s modern Suffrage Clause —

Article IV, § 1 of its Constitution — and mistake it for a uniform

clause, consistent with any other you might find across the country.

But looks can be deceiving; and the history of the elective franchise

in Tennessee’s Constitutions and Supreme Court reveals in the text a

depth of meaning hidden from the casual observer.

The right to vote in Tennessee today is
shaped by — and cannot be understood
without — the story of the state moving
from its origins as a frontier settlement,
through expansion and Civil War, to Ten-
nessee as we know it.

This two-part article examines the
history of the elective franchise viewed
through two lenses: the Tennessee Consti-
tution and the Tennessee Supreme Court.
It follows the history of the state through
each of its three Constitutions and related
amendments, giving context and depth to
each iteration of the Suffrage Clause with
contemporary opinions of the court. The
focus is on the changing fundamental qual-

ifications for voting, not on Tennesseans’
ability to vote having met those qualifica-
tions. Accordingly, various laws historically
viewed as protecting the “purity of the
ballot box” — including registration laws,
voter ID requirements, Jim Crow laws and
varying systems of administration — are
beyond the scope of this article. Nonethe-
less, those laws played important roles in
Tennessee’s development as a state, and the
true student of Tennessee history ought
not neglect any part of the Great State’s
past — be it glorious or shameful. This ar-
ticle aims to provide a look at an important
piece — but only a piece — of the history
of the right to vote in Tennessee. In a time
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when our usual routines are upended, the
future is uncertain, and the administration
of elections may require drastic innova-
tion,! it can be helpful to look to the past
and trace the path that has brought us to
where we are.

THE FIRST CONSTITUTION

Early Tennessee government was rooted in
the state’s frontier culture. As adventurous
settlers and speculators pushed west across
the mountains, they established a society
and government markedly different from
their colonial neighbors, who were domi-
nated by planter cultures.? “[F]loods of mi-
grants continuously poured in — poor and
wealthy, white and black, enslaved and
free — and built frontier communities in
the midst of native territory.” The election
of local militia leaders often provided the
most meaningful outlets for ordinary men
to participate in politics prior to formal
statehood.* But before long, these early
settlers would adopt the Articles of the
Watauga Association — the first written
constitution adopted by free men born in
America.’
It was against this backdrop of entre-
preneurialism, adventure and equality
— forged by the shared opportunity for
profit and struggle for survival — that
Tennessees founders wrote the 1796 Con-
stitution. After a referendum on statehood
was put to all free adult males® Tennessee
adopted what Thomas Jefferson called “the
least imperfect and most republican of the
state constitutions.”” That Constitution
provided:
Every freeman of the age of twenty
one years and upwards possessing a
freehold in the County wherein he
may vote and being an inhabitant of
this State, and every freeman being an
inhabitant of any one County in the
State six months immediately preced-
ing the day of election shall be entitled
to vote for members of the General
Assembly for the County in which he
shall reside ®
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The extension of the franchise not only
to freeholders, but also to every free inhab-
itant meeting the residency requirements,
reflected the unique thought that perme-
ated Tennessee’s frontier society. When the
states had ratified the federal constitution
less than a decade earlier, nearly every state
required some form of property ownership
to qualify to vote.” States justified these
property qualifications with the purpose
of “exclude[ing] such persons as are in so
mean a situation that they are esteemed to
have no will of their own.”*® But Tennessee
eschewed such an approach. The rugged
frontier life that rewarded individual effort
and achievement — and recognized each
man’ equal share in the risks posed by
the wilderness and its native inhabitants
— naturally led Tennesseans to embrace
an electorate defined by the same opportu-
nity that drew the state’ first settlers. And
the 1796 Constitution granted the right
to vote to all free men, regardless of race.
One commentator observed: “All free men
could vote. Poor men, rich men, average
men, landless men, and landowning men
— they all could vote. This provision also
included free black men.”"

Thus, the right to vote under Tennessee’s
first Constitution was shared by a strik-
ingly wide section of the population. But
this section, though large in comparison
to other early states, still left much of the
population disenfranchised. No women
or slaves could vote, and the minimum
age was set at 21. While free black men
could vote, the state government was not
free of racist sentiment. The Tennessee
Supreme Court made this clear in an early
opinion that noted, “The free negroes are
a very dangerous and most objectionable
population where slaves are numerous”
because they were “degraded by their color
and condition in life.”*? But while it is easy
to frown at a policy that excluded so much
of the population compared to our mod-
ern conception of a liberal franchise, it is
worthwhile to look at the first Constitution
as evidence of a newborn state struggling

to define its source of authority and iden-
tity. That same opinion characterized the
manumission of a slave as the state “adopt-
ing into the body politic a new member; a
vastly important measure in every com-
munity, and especially in ours, where the
majority of free men over twenty-one years
of age govern the balance of the people,
together with themselves; where the free
negros vote at the polls is of as high value
as that of any man.”"?

While pronouncements by the court on
matters concerning the franchise were rare
in these early years,'* the 1796 Consti-
tution captures a state forging a unique
identity shaped by its frontier culture. This
new state conceived of itself as subject to
the people and embraced that subjugation
more eagerly than its contemporaries. The
first Constitution even explicitly recog-
nized the natural authority of the people
and their “unalienable and indefeasible
right” to overthrow the government.”
While the elective franchise in Tennessee
would undergo many more transforma-
tions in the years to come, the founding
spirit abides in the Constitution and Ten-
nessee’s courts, and the 1796 Constitution
set the stage for Tennessee’s continuing
struggle to define the scope of the fran-
chise.

THE 1834 CONSTITUTION AND
CIVIL WAR AMENDMENTS

The state took another stab at defining the
franchise in 1834, when it adopted a new
constitution. “When the Convention met
in 1834 ... a feeling antagonistic to free
negroes had been engendered in the public
mind, growing out of sectional feeling.
The Constitution adopted, deprived free
persons of color of the right of suffrage.”®
The new Constitution read:

Every free white man of the age of

twenty-one years, being a citizen of

the United States, and a citizen of the

county wherein he may offer his vote,

six months next preceding the day of

continued on page 20
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election, shall be entitled to vote for
members of the General Assembly, and
other civil officers for the county or dis-
trict in which he resides."”

Thus, mostly with the addition of one
word, Tennessees Constitution now
resembled many of its neighbors” and took
away from free blacks the right to vote
they held under the first Constitution.*®
This change appears to have been accepted
without much fanfare from the courts. But
the Tennessee Supreme Court did give
renewed attention to a provision held over
from the 1796 Constitution.

Both the 1796 and 1834 Constitu-
tions incorporated a six-month residency
requirement.’ But the residency require-
ment became more important in the 1834
Constitution for two reasons. First, the
second Constitution had eliminated the
freehold option for qualifying to vote,
meaning a man attempting to vote could
qualify himself through residency only and
not through the purchase of land. Second,
the second Constitution adopted the term
“citizen” in place of the earlier use of “in-
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habitant.” The alterations led the Supreme
Court to conclude that a person residing in
a county for six months before an election
who had only been naturalized during

the six-month period voted illegally* The
new approach to the franchise reflected
the belief “that no one should be entitled
to exercise the privilege of voting, who had
not been a member of the body politic,
and likewise a permanent resident of the
local division or county, for the period of
six months, immediately preceding the
day of election.”! The court did not see
this as “invidious discrimination” against
naturalized citizens, but rather as a general
tightening of the franchise to those best
suited to participate in elections. “It puts
them on exactly equal footing with natural
born citizens, immigrating to this state
from other states of the Union, and on the
same footing, too, with our own citizens,
removing from one county to another in
this state.””*

Tennesseans concluded that, in their
first attempt, they had perhaps cast the net
a little too wide. The Supreme Court gave
credence to the widely-held fear that “the

President Ulysses S. Grant sitting at the cen-
ter of a large table, signing the 15th amend-
ment, granting that the right to vote cannot
be denied on basis of race or color.

mischievous struggles, in some quarters
of the country, on the eve of an election,
to manufacture votes for the occasion, no
matter how” would reach Tennessee’s own
elections — “a very serious practical evil”
the Constitution checked.” As the state
expanded into the farmland bordering

the Mississippi, moved its capital west to
the Middle of the Grand Divisions, and
developed more entrenched business and
political interests than those existing at the
time of the first Constitution, the threat

of “outside” or “improper” influence over
elections held more sway. The two major
changes to the 1834 Constitution — elim-
ination of the black vote and a heightened
interest in residency — seemed to promise
a more stable government and economy
than the more unpredictable electorate of
the prior Constitution could secure.

But the hope of stability would not last
long. While the first Constitution lasted
almost 40 years before being replaced, the
1834 Constitution would last less than 30
years before the government it created es-
sentially disappeared. And within 40 years
of the adoption of the second Constitution,
the franchise in Tennessee would undergo
its most volatile and dramatic transforma-
tion in the state’ history. In 1861, Tennes-
seans voted to secede from the Union and
join the Confederate effort.*

Immediately following the secession and
during the ensuing Civil War, the state
government dissolved: officials fled with
the archives and treasuries of the state, the
courts were closed and bandits plundered
citizens’ homes.?* As the Supreme Court
put it: “[The state] was without protection
of law, and there was no security for life or
property. Fear had seized upon the hearts
of the people. The land was drenched in
blood, and anarchy reigned supreme.”

Andrew Johnson became military gover-
nor and “exercised complete and dictato-
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rial control over state government.”* But
when he was nominated to run as Abra-
ham Lincoln’ vice president, he instigated
a convention call, desiring to obtain the
free electoral vote of Tennessee.”® At the
ensuing convention in 1865, members of
the Union party passed a resolution pur-
porting to be an amendment to the 1834
Constitution.” Its effect was to disenfran-
chise anyone associated with the Confed-
erate government or army. The purported
amendment allowed the General Assem-
bly first convening under the amended
Constitution to determine the qualification
of voters.*® That first General Assembly
then passed an act limiting the franchise to
only those men loyal to the Union cause.”
Before the start of the Civil War, 145,000
men voted in the election of 1860.%* In the
first general election after the convention,
25,000 men voted — “about the number
of Union army troops occupying Tennes-
see at the time.”

But the restriction of the franchise did
not stop with narrowing it to those loyal to
the Union. In 1867, the legislature passed
an act purporting to revoke the registration
of the entire county of Overton and allow
the governor to revoke any other coun-
ty’ registration “when it shall be made to
appear to the satisfaction of the Governor,
that frauds and irregularities have inter-
vened in the registration of voters in such
counties.”*

Thus, in a state that had originally
extended the right to vote to all free men
— without respect to race or wealth —
the franchise was limited to those loyal to
the Union living in counties Gov. William
Brownlow deemed loyal. However, the
acts had reinstated the franchise of free
black men, a population that had grown
substantially larger since they lost the right
to vote in 1834.% Two Tennessee Su-
preme Court cases help explain the state’s
understanding of the right to vote in that
turbulent time. In the first, a pardoned for-
mer Confederate soldier sued after being
denied registration.*® Justice Shackelford,
writing for the court, lamented that it was
“at this advanced term, amidst the varied
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and complicated duties that have been im-
posed upon us during the session, unable
to do more, at present, than to announce
the result of [its] decision.”” Nonetheless,
he felt it important to describe the nature
of the right to vote:
The elective franchise is not an inalien-
able right or privilege, but a political
right, conferred, limited, or withheld,
at the pleasure of the people, acting in
their sovereign capacity. Each State may
define it in its own Constitution, or
empower its Legislature to do so.”®

In upholding the denial of the soldier’s
registration,” the court exhibited im-
mense deference to the authority of the
convention to determine the scope of the
franchise.

This principle was repeated and expand-
ed in the second case — one stemming
from Gov. Brownlow’ revocation of the
entire registration of Gibson County.* In
that case, three justices iterated their view
of the right to vote in opinions emblematic
of Tennessee’s continuing struggle to define
the franchise. Justice Shackelford — now
having occasion for a more robust explo-
ration of the right of suffrage — reiterated
that “[t]he right of suffrage is a political
right or privilege, and not a natural and
inherent right.”*' He viewed the right to
vote as a right, not inalienable, but granted
by “the sovereign will of the people,” who
had their own “right to control and limit
the elective franchise” that “ha[d] never
been doubted.” Justice Andrews analo-
gized the right to vote to a property right.
Justice Andrews viewed the franchise as a
right “conferred upon the citizen” and pro-
tected by law, but “having its origin in the
will of the body politic.”* That right, he
thought, was “held by the citizen, in trust,
to be exercised for the public welfare,” and
“the citizen ha[d] no right to use [it] for his
private benefit, in opposition to the public
interest.”* And Justice Smith, writing for
the court, invalidated the governors revo-
cation on due process grounds,* holding
the power purportedly granted by the act
to the governor stripped the courts of their

constitutionally-invested judicial power.*

There was no focus on individual,
natural rights. Gone, even, were the
meritocratic ideals of the frontier society.
The Constitution and Court of Tennessee
now yielded to the right and power of the
people in convention — whoever those
people might be*” — to confer the fran-
chise on whom they willed.

By the end of Brownlow’ tenure as gov-
ernor, Tennessees electorate had changed
drastically since the adoption of its second
Constitution. In 1834, free blacks lost the
right to vote, slaves and women had never
held the right to vote, and only the free
white men meeting the age, residency and
citizenship requirements were entitled to
cast ballots. By 1869, all men — including
newly freed black slaves — could vote, so
long as they had been loyal to the Union
cause. But women still could not vote, and
the minimum age was still 21. £

10 BE CONTINUED

The second part of this article, to be published
in next month’s Journal, will follow the fran-
chise from 1870 to the present.
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