Notice of Motion to Amend the Rules
and Regulations of the State Bar of
Georgia
No earlier than thirty days after the publication of
this Notice, the State Bar of Georgia will file a Motion to
Amend the Rules and Regulations for the Organization
and Government of the State Bar of Georgia pursuant
to Part V. Chapter 1 of said Rules, 2011-2012 State Bar
of Georgia Directorit and Handbook, p. H-6 (hereinafter
referred to as “Handbook”).
Thereby certify that the following is the verbatim text
of the proposed amendments as approved by the Board
of Governors of the State Bar of Georgia. Any member
of the State Bar of Georgia who desires to object to these
proposed amendments to the Rules is reminded that he
or she may only do so in the manner provided by Rule
5402, Handbook, p. H-6.
This Statement and the following verbatim text are
intended to comply with the notice requirements of
Rule 5-101, Handbook, p. H-6.

I.
Proposed New Rule 4-228 Regarding Receiverships
To Be Inserted in Part iv, chapter 2 of the Rules
of the State Bar of Georgia
Rule 4-228 Receivershjps
(a) Definitions
(1) Absent Attorney a member of the State Bar
of Georgia (or a foreign or domestic lawyer autho
rized to practice law in Georgia) who shall have
cii~ppeared, died, become disbarred, disciplined or
incarcerated, or become so impaired as to be unable
to properly represent his or her clients or as to pose a
substantial threat of harm to his orher clients or the
public as to justify appointment of a Receiver here
under by the Supreme Court of Georgia.
—

Cliff Brashier
Executive Director
State Bar of Georgia

(b) Appointment of Receiver

IN THE SUPREME COURT
STATE OF GEORGIA
IN RE: STATE BAR OF GEORGIA
Rules and Regulations for its
Organization and Government
•
MOTIQN TO AMEND 2012-2
MOTION TO AMEND THE RULES AND
REGULATIONS OF THE
STATE BAR OF GEORGIA
COMES NOW, the State Bar of Georgia, pursuant to
the authorization and direction of its Board of Governors
at its annual meeting on June 2, 2012, and upon the
recommendation of its Executive Committee, and pres
ents to this Court its Motion to Amend the Rules and
Regulations of the State Bar of Georgia as set forth in
an Order of this Court dated December 6, 1963 (219 Ga.
873), as amended by subsequent Orders, and published
at 2012-2012 State Bar of Georgia Directory and Handbook,
pp. 1-H, et seq., The State Bar respectfully moves that a
new Rule 4-228 regarding receiverships be added to the
Rules of the State Bar of Georgia and that Rule 7.2 and
Rule 7.3 of the Georgia Rules of Professional Conduct be •
amended in the following respects:
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(1) Upon a final determination by the Supreme
Court of Georgia, on a petition filed by the State Bar
of Georgia, that an attorney has become an Absent
Attorney, and that no partner, associate or other
appropriate representative is available to notify his
or her clients of this fact, the Supreme Court may
order that a member or members of the State Bar
of Georgia be appointed as Receiver to take chargg
of the Absent Attorney’s files and records. Such
Receiver shall review the files, notify the Absent
Attorney’s clients and take such steps as seem indi
cated to protect the interests of the clients: and the
public. A motion for reconsideration may be taken
from the issuance or denial of such protective order
by the respondent, his or her partners, associates or
legal representatives or by the State Bar of Georgia.
(2) If the Receiver should encounter, or antici
pate, situations or issues not covered by the Order
of appointment including but not limited to, those
concerning proper procedure and scope of authority,
the Receiver may petition the Supreme Court or its
d~sigzee for such further order or orders as may be
necessary or appropriate to address the situation or
issue so encountered or anticipated.
(3) The receiver shall be entitled to release to each
client the papers, money or other property to whicl
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the clienj is entitled. Before ;eleasing the prqperty~
the Receiver ma9 require a receipt ftom the client for
~er.
~c).ApplicabiIitv of Attorney-Client Rules
(1) Confidentiality The Receiver shall not be per
mitted to disclose any information contained in the
files and records in his or her care without the con
sent of the client to whom such file or record relates,
as clearly necessary to carry out the order of
the Supreme Court or, upon application, by order of
the Supreme Court.
-

(2) Attorney/Client Relationship; Privilege The
Receiver relationship standing alone does not create
an attorney/client relationship between the Receiver
and the clients of the Absent Attorney. However, the
attorney-client privilege shall apply to communica
tions by or between the Receiver and the clients of
the Absent Attorney to the same extent as it would
have applied to communications by or to the Absent
Attorney.
-

(d) Trust Account
(1) If after appointment the Receiver should
determine that the Absent Attorney maintained
one or more trust accounts and that there are no
provisions extant which would allow the clients.
or other appropriate entities, to receive from the
accounts the funds to which they are entitled, the
Receiver may petition the Supreme Court or its
designee for an order extending the scope of the
Receivership to include the management of the
said trust account or accounts. In the event the
scope of the Receivership is extended to include
the management of the trust account or accounts
the Receiver shall file quarterly with the Supreme
Court or its designee a report showing the activity
in and status of said accounts.
(2) Service on a bank or financial institution
of a copy of the order extending the scope of
the Receivership to include management of the
trust account or accounts shall operate as a
modification of any agreement of deposit amp~g
such bank or financial institution, the Absent
Attorney and any other party to the account
so as to make the Receiver a necessary sigfl&
tory on any trust account maintained by
Absent Attorney with such bank or financial
institution. The Supreme Court or its designee,
on application by the Receiver may order that
the Receiver shall be sole signatory on any such
account to the extent necessary for the pur
poses of these rules and may dif~ct the disp~j_
tion and distribution of client and other funds.
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(3) In détérmining ownership of funds in the trust
accounts, including by subrogation or inden-mifica
tion, the Receiver should act as a reason~kjy pru
dent lawyer maintaining a client trust account. The
Receiver may (11 rely on a certification of o~ii~rship
issued by an auditor employed by the Receiver; or
(2) interplead any funds of questionable ownership
into the appropriate Superior Court; or (3) proceed
under the terms of the Disposition of Unclaimed
Property Act (O.G.C.A. §~44-12-190 et secj.) If the
Absent Attorney’s trust account does not cofljn
sufficient funds to meet known client balances, the
Receiver may disburse funds on a pro rata basis.
(e) Payment of Expenses of Receiver
(1) The Receiver shall be entitled to reimburse
ment for actual and reasonable costs incurred by
the Receiver for expenses, including, but not lim
ited to, (i) the actual and reasonable costs associ
ated with the employment of accountants, auditors
and bookkeepers as necessary to determine the
source and ownership of funds held in the Absent
Attorney’s trust account, and (ii) reasonable costs of
secretarial, postage, bond premiums, and moving
and storage expenses associated with carrying out
the Receiver’s duties. Application for allowance of
costs and expenses shall be made by affidavit to the
Supreme Court. or its designee, who may determine
the amount of the reimbursement. The apolication
shall be accompanied by an accounting in a form and
substance acceptable to the Supreme Court or its des
ignee. The amount of reimbursement as determined
by the Supreme Court or its designee shall be paid
to the Receiver by the State Bar of Georgia. The State
Bar of Georgia may seek from a court of competent
jurisdiction a judgment against the Absent Atto~pg>~
or his or her estate in an amount equal to the amount
paid by the State Bar of Georgia to the Receiver.
The amount of reimbursement as determined by the
Supreme Court or its designee shall be considered
as prima fade evidence of the fairness of the amount
and the burden of proof shall shift to the Absent
Attorney or his or her estate to prove otherwise.
~2L The provision of paragraph 1 above shall apply
to ali Receivers serving on the effective date of this
Rule and thereafter.
~j~ceiver-Client Relationship
fjj~With full disclosure and the informed consent,
~td~fined in Bar Rule 1.0 (h), of any client of the
Ab~nt Attorney, the Receiver may. but need not,
gg~pt employment to complete any legal matter.
3y_w~itten consent by the client shall include an
&cnpw[edgment that the client is not obligated to
use the Receiver.
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(1) public media, such as a telephone directory,
legal dfrectory, newspaper or other periodical;

(g) Unclaimed Files
(1) If upon completion of the Receivership_there are
files belonging to the clients of the Absent Attorney.
thathave not been claimed, the Receiver shall deliver
them to the State Bar of Georgia. The State Bar of
Georgia shall store the files for six years. after which
time the State B~j of Georgia m~y exercise its djscre
tion in maintaining or destroying the files.
(2) If the Receiver determines that an unclaimed file
contains a Last Will and Testament, the Receiver mayz
but shall not be regMired to do so~ file said Last Will
and Testament irt the office of the Probate Court in
such county~ to the Receiver may seem appronniate.
{h) Professional Liability Insurance
(1) Only prneys who maintain errors and omis
sions insurance which includes coverage for conduct
Receiver may be appointed to the position of
Receiver.
fi) Requirement of Bond
(1) The SupJeme Court or its desigrt?e may require
the receiver to,po~t bond conditioned qporjthe faith
fuj performance qf his or her duties.
~uni
(11 Any person serving as a Receiver under these
rules shall be immune from suit for any conduct
undertaken in good faith in the cout~e of his or her
official duties.
Ø_ihe immunity granted in paragraph 1 a
~hall not apply if the Receiver is employed by a client
of the Absent Attorney to continue the representation.
~ce
(1) Service under this rule may 1?e perfected under
Bar Rule 4-203.1.
IL
Proposed Amendments to Part IV, Chapter 1,
Georgia Rules of Professional Conduct, Rule 7.2
It is proposed that Rule 7.2 of the Georgia Rules of
Professional Conduct regarding advertising be amend
ed by inserting the sections underJined as follows:
RULE 7.2 ADVERTISING
(a) Subject to the requirements of Rules 7.1 and 7.3, a
lawyer may advertise services through:

(2)

outdoor advertising;

(3)

radio or television;

(4)

written, electronic or recorded communication.

(b) A copy or recording of an advertisement or com
munication shall be kept for two years after its last
dissemination along with a record of when and where
it was used.
(c~ prominent disclosures. Any advertisement for legal
~g~y~ces directed to potential clients in Georgia, or
intended to solicit employment for delivery of any legal
services in Georgia. must include prominent disclosure,
clearly legible and capable of being read by the average
person. if written, and clearly intelligible by an average
p~son. if spoken aloud, of the following:
(1)
Disclosure of identity and physical location of
attorney. Any advertisement shall include the name,
~hy~ical location and telephone number of each
lgwyer or law firm who paid for the advertisement
and who takes full personal responsibility for the
advertisement. In disclosing the physical location the
responsible lawyer shall state the full address oLtb~
location of the principal bona fide office of eachja~&
yer who is prominently identified pursuant to this
p~graph. For the purposes of this rule, a bona fide
office is defined as a physical location maintained
by the lawyer or law firm from which the lawyer or
law firm furnishes legal services on a regular and
continuing basis. In the absence of a bona fide physi
ffice, the lawyer shall prominently disclose the
full address listed with the State Bar of Georgi~_pt
other Bar to which the lawyer is admitted. A lawv~
who uses a referral service shall ensure that the ser
vice discloses the location of the lawyer’s bona fide
office, or the registered bar address, when a referral
is made.

~

Disclosure of refenal practice. If the lawyer or
law firm will refer the majority of callers to other
attorneys, that fact must be disclosed and the lawv~
or law firm must comply with the provisions of Rule
Z~(c) regarding referral services.
~3) Disclosure of spokespersons and portrayals. Any
advertisement that includes a non-attori~ey spokes
person, portrayal of a law_yer b~y._ a non-lawyer,
portrayal of a client by a non-client, or any paid
testimonial or endorsement. shall include prominent
disclosure of the use of a non-attorney spokesperson~
portrayal of a lawyer by a non-lawyer or of a client
by a non-ci~nt
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