Remittiturs and Additurs
by John Day

Remittiturs and additurs are unusual components of the law
in that they allow (under certain constraints) a trial judge to
substitute her value of the case for the value as determined by
the jury.  This article will summarize the law in this important
area.
Remittitur Motions in the Trial Court
The end of a trial is not the end of the work for the trial judge or trial lawyer.  First, a judgment must be entered
reflecting the resolution of case by the judge or jury.  Then, it
is not uncommon for post-trial motions to be filed.  Immediate post-trial motions often include a motion for a judgment
notwithstanding the verdict, motion for a new trial, motion to
alter or amend, and, depending on who won, a motion for a
remittitur or an additur.  Obviously, not every motion is filed
in every case, and sometimes no post-trial motions are filed,
but it is not uncommon for two or three of these motions to be
filed after every jury trial.
A motion for a remittitur asks the trial judge to reduce the
damages awarded by a jury.  While the issue of damages in a
jury trial is primarily for the jury,1 a trial court has the statutory
authority to adjust the jury’s award when necessary to accomplish justice between the parties and to avoid the expense
of a new trial.2  The prerogative to reduce the amount of the
judgment is codified in Tenn. Code Ann. § 20-10-102, which
permits the trial judge, on a motion for new trial filed by a
defendant, to “suggest” a lower judgment amount.  The trial
judge has the right to do so if the verdict is excessive, beyond
the range of reasonableness, or is excessive as the result of
passion, prejudice, or caprice.3
Case law also holds that the trial judge may recommend an
adjustment to the jury’s verdict, even if the verdict is within the
range of reasonableness.4  Indeed, trial judges are encouraged
to cure excessive verdicts, when feasible, rather than forcing
the parties to incur the expense and loss of time of a new trial.5
How does a trial judge make the determination as to
whether a verdict is so large as to require a suggested reduction?  Each case depends on its own facts.  A judge may look
at other verdicts in similar cases, applying the modern- day
value of money to such cases.6  It is therefore quite appropriate
for lawyers arguing a motion for a remittitur to point to other
verdicts and settlements, even in other states, in support of
their position.  At the end of the day, however, rarely are there
two cases that are so similar that the verdict in one case bears
much weight on the reasonableness of the verdict in another
case.7
Thus, a trial judge, with knowledge of the evidence, armed
with other information from the parties, and with a healthy
respect for the right of the jury to make decisions about the

amount of damages to be awarded, can make a judgment
call on whether to remit a verdict and, if so, in what amount.  
A remittitur cannot be so substantial so as to destroy a jury
verdict,8 but there is no set percentage of reduction that is automatically deemed to have destroyed the verdict.9  The judge
may order a remittitur only if he or she finds that the evidence
preponderates in favor of a lower amount of damages.10  The
trial judge must set forth in the order his or her reasons for
suggesting a remittitur, especially where there is conflicting
testimony (and thus credibility determinations) on damage
issues.11  
Recall that the trial judge suggests, not mandates, a reduction in the jury verdict.  Thus, the order granting a remittitur
will state the new suggested judgment amount, which the
plaintiff can either accept, accept under protest, or reject and
insist on a new trial.  If the plaintiff accepts the remittitur,
a judgment is entered for the lower amount.  If the plaintiff
rejects the remittitur, a new trial is ordered.  Unless the trial
judge indicates to the contrary, the new trial will be held only
on damages.  Why?  Because the rejection of the defendant’s
general motion for a new trial indicates that the trial judge was
satisfied with the verdict on liability, leaving a second trial on
damages only.12
Yet another alternative is that the plaintiff can accept the
remittitur under protest, and appeal the trial judge’s decision
to reduce the amount of the verdict.  A defendant who loses a
motion for a new trial or, in the alternative, a remittitur, can either pay the judgment or file an appeal alleging that that there
were errors that took place at trial that require a new trial.  The
defendant can also request that the court of appeals reduce
the amount of the jury verdict or even the verdict as reduced by
the trial judge.  
Remittitur Issues Before the Appellate Courts
Remittitur issues arise in the court of appeals in one of
three ways.  First, a Tennessee appellate court may rule on a
remittitur issue following a plaintiff’s acceptance of a remittitur
under protest.  In such a case, plaintiff requests the appellate
court to either restore the original verdict or decrease the
amount of the remittitur.  Second, a defendant who loses a motion to remit before the trial judge may file an appeal and ask
the court of appeals to reduce the judgment.  Third, a defendant who won a motion to remit before the trial judge can ask
the court of appeals for a further reduction.
The Tennessee Supreme Court recently announced new law
governing an appellate court’s review of a trial judge’s remitted
jury verdict.  In Borne v. Celadon Trucking Services, Inc., the court
ruled:
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[U]nder section 20-10-102(b), the standard of
appellate review for a trial court’s suggestion of remittitur
requires the appellate court to ascertain whether the trial
judge’s reduction of the jury award is supported by a preponderance of the evidence.
In applying the preponderance of the evidence standard to its review of the trial court’s suggested remittitur,
we note that the appellate court must giv[e] due credit to
the jury’s decision on the credibility of the witnesses and
that of the trial judge in his capacity as thirteenth juror. As
discussed infra, this directive can prove to be a challenge in
some cases.
Applying this standard of review, in Long v. Mattingly, then-Judge Koch offered “a three-step review of a trial
court’s adjustment of a jury’s damage award.” The suggested framework consisted of the following:
First, we examine the reasons for the trial court’s
action since adjustments are proper only when the court
disagrees with the amount of the verdict. Second, we
examine the amount of the suggested adjustment since
adjustments that totally destroy the jury’s verdict are
impermissible. Third, we review the proof of damages to
determine whether the evidence preponderates against the
trial court’s adjustment.
We adopt the Long v. Mattingly three-prong framework
for appellate review of a trial court’s suggested remittitur.13
The Borne v. Celadon Trucking Service, Inc. court went
on to require an appellate court to conduct a review of
the record, including the trial court’s stated reasons for its
suggestion of a remittitur, when it is asked to review a trial
court’s decision to reduce a jury verdict.14
As indicated above, a defendant who fails to persuade a
trial court to grant a remittitur can ask the Court of Appeals to
remit the verdict.15  The Court of Appeals’ authority to suggest
a remittitur when the trial court has affirmed the verdict is far
more circumscribed than that of the trial court.16   The authority to suggest a remittitur is implied by law and is not granted
by statute.17  If the trial judge approves the verdict without
suggesting a remittitur, the Court of Appeals must affirm the
verdict if there is any material evidence to support it.18  “The
material evidence analysis is very deferential to the award by
the jury and the judgment of the trial court when it affirms the
verdict as the thirteenth juror.”19  “Any” material evidence truly
means “any” and the presence of any material evidence to support the verdict requires that it be affirmed.20  The same standard applies if an appellate court proposes to further reduce
a verdict already remitted by the trial judge.21  The Tennessee
Supreme Court has summed up this aspect of remittitur law
with these words:
Thus, regardless of whether the trial court suggested a remittitur of the jury’s verdict, the standard for the appellate
court to suggest remittitur of a jury’s verdict is extraordi-

narily high. The appellate court may suggest remittitur only
if it finds that the award exceeds the uppermost boundary
of the range of reasonableness under the evidence presented, i.e., the amount beyond which there is no evidence,
upon any reasonable view of the case, to support the
verdict. Where the trial court has suggested a remittitur,
the Court of Appeals (or, for that matter, this Court) cannot
grant its own further remittitur unless the award, even as
remitted by the trial court, is more than the upper limit of
the range of reasonableness, i.e., not supported by material
evidence. In other words, if the amount as remitted by the
trial court is supported by material evidence, the appellate
court has no authority to grant a further remittitur.22
If the Court of Appeals does suggest a remittitur of a trial
court-approved jury verdict, the Court of Appeals would be advised to review the evidence and state clearly how the material
evidence does not support the jury’s verdict.23  If a verdict is
remitted by the Court of Appeals, the plaintiff may (a) accept
the remitted amount; (b) insist on a new trial; or (c) accept the
new reduced amount under protest and apply to the Tennessee
Supreme Court for permission to appeal.24
The Court of Appeals also has the right to increase the size
of the remittitur (i.e. further reduce the verdict) granted by the
trial court (i.e., reduce the verdict even further)25 assuming, of
course, that it applies the proper standard to its consideration
of the issue.  All of these actions are reviewable by the Tennessee Supreme Court, if the court exercises its discretion to hear
the case.
Finally, a motion for a remittitur cannot be used to ask
the trial judge to re-allocate the fault percentages attributed
to those parties and non-parties on the verdict form in a trial
involving the law of comparative fault.  Neither an appellate
judge nor a trial judge who is dissatisfied with the fault percentages determined by a jury can adjust the percentage
amounts decided by the jury.26 The only alternative for those
seeking a re-allocation of fault is to persuade the trial judge to
grant a motion for a new trial.27
Additur Motions in the Trial Court
There is a statutory right to seek an increase in the amount
of a jury verdict (an “additur”) awarding either compensatory
or punitive damages.  The relevant statute is Tenn. Code Ann. §
20-10-101.
Our courts have declared that the “practice of using additur
is in the interest of the sound administration of justice. …This
practice avoids the necessity of a new trial with its accompanying expense and delay.”28
A request for an additur is raised in conjunction with a
motion for new trial under Rule 59.07 of the Tennessee Rules
of Civil Procedure.  The motion must be filed within thirty days
after the entry of judgment.29  The proper way of raising the
issue is to specifically ask the court in the motion for new trial
continued to page 35
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to exercise its statutory authority and increase the verdict because the amount awarded by the jury is inadequate given the
evidence in the case.
The Trial Judge’s Role When Faced With a Motion For an
Addittur
When faced with a motion for new trial or an additur, the
trial judge serves as the thirteenth juror in the case.  As will be
discussed in more detail below, the trial judge has tremendous
power here, because the appellate courts have consistently declared that “[t]he amount of the verdict is primarily for the jury
to determine, and next to the jury the most competent person is
the judge who presided at trial and heard the evidence.”30
The trial judge may grant adjustments in the amount of the
jury verdict, even if the verdict is within the range of reasonableness, if the judge is of the opinion that the jury verdict is inadequate.31  However, the trial judge cannot suggest an additur that
is so great that it would “bear[ ] absolutely no relation to the
jury’s verdict” or which “totally destroys the jury’s verdict.”32
Evans v. Wilson33 reminds us that under Tenn. Code Ann. §
20-10-101:
[T]he trial court can only suggest an additur.  It cannot order
an additur.  As the statute makes clear, once the defendant
accepts the suggestion of additur (whether or not under
protest), the trial court then enters an order making the
prior jury verdict plus the additur the judgment of the court.
That order should also deny the motion for new trial, an
order appealable by the Plaintiff.

Options Available to Defendant When an Addittur is
Suggested
If an additur is suggested, a defendant has three options.  
First, the defendant can reject the additur (or simply not accept
it within the time set by the trial judge) and the trial judge will
enter an order granting the plaintiff a new trial.37  Mere silence
by a defendant to an additur suggested by the trial judge is not
acceptance of the additur.38  The most appropriate way for a
defendant to reject an additur is to file an appropriate notice
with the clerk of court.39
Second, the defendant can accept the suggestion of the
additur and pay the judgment as increased by the trial judge.  
Once again, the most appropriate way to accept an additur is by
filing a notice to that effect with the clerk.
Third, the defendant can accept the additur under protest
and appeal the trial court’s order.40  This too should be accomplished by filing an appropriate notice.
Recourse Available to Plaintiff If Motion for Additur is
Denied
If a request for additur is denied and the motion for new trial
is also denied, plaintiff can file an appeal.  However, a plaintiff
seeking appellate review on the issue of inadequacy of damages alone must remember that an appellate court in Tennessee
cannot grant an additur,41 and cannot increase a trial court’s
additur.42  Therefore, a plaintiff complaining only about an inadequate verdict will have to convince the appellate court that the
trial judge erred in not granting the motion for new trial on that
basis.
Role of Appellate Court When Additur Has Been Suggested

In the event that the Defendant does not accept the additur,
the trial court must enter a further order granting the motion
for new trial. The order suggesting additur and granting a
new trial is only provisional and is not self-executing. The
order granting a new trial is not a final judgment and is not
appealable as of right. Tenn. R. App. P. 3(a).34
Evans also gives us guidance about the proper procedure to
be followed by the trial judge when suggesting an additur:
[A] trial judge in suggesting an additur, must establish a
time frame in which the defendant may accept the suggestion. If the defendant does not accept the suggestion within
the allotted time, the suggestion will be deemed rejected.
The defendant should be given a reasonable time in which
to accept, determined by the sound discretion of the trial
judge, but not to exceed 30 days. The 30 day limitation
period does not preclude the trial court from enlarging the
time under Rule 6.02, Tenn. R. Civ. P.35
It is advisable that a trial judge set forth in writing his or her
reason(s) for suggesting an additur.36

The appellate court will only address the issue of an addittur
when (a) the trial judge has suggested an additur and (b) the
additur has been accepted under protest.
The role of an appellate court in determining whether the
trial judge appropriately granted an additur is the same standard used for determining whether a remittitur was appropriate:
The role of the appellate courts is to determine whether the trial court’s adjustments [to the jury’s verdict] were
justified, giving due credit to the jury’s decision regarding
the credibility of the witnesses and due deference to the
trial court’s prerogatives as thirteenth juror.
First, we examine the reasons for the trial court’s action
since adjustments are proper only when the court disagrees
with the amount of the verdict. Second, we examine the
amount of the suggested adjustment since adjustments that
“totally destroy” the jury’s verdict are impermissible. Third,
we review the proof of damages to determine whether the
evidence preponderates against the trial court’s adjustment.43
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This analysis is conducted with the standard of review set
forth in Tenn. R. App. P. 13(d), i.e., “the review is de novo upon
the record of the trial court, accompanied by a presumption
of correctness of the finding, unless the preponderance of the
evidence is otherwise.”  Evans v. Wilson44 tells us what happens
next:
If the Court of Appeals is of the opinion that the verdict of the jury should not have been increased or that the
amount of the additur is improper, but that the judgment of
the trial court is correct in all other respects, the case shall
be reversed to that extent, and the Court of Appeals may
order remitted all or any part of the additur.45
Why can an appellate court order a decrease in an additur
but not grant an additur?  Because the Court of Appeals has the
implied authority to remit a judgment,46 but not the authority to
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grant an additur. The courts have indicated time and again that
there is no numerical standard for reviewing additurs or remittiturs.47
Finally, as indicated in the discussion about remittiturs, a
trial court cannot alter comparative fault percentages as determined by a jury to either increase (or decrease) the damages
awarded to a plaintiff.48
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