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Approximately 30 million (8 percent) of American workers are presently subject to non-competition
agreements (non-competes1).2 Around 40 percent of U.S. employees were subject to a non-compete
some point during their careers.3 These were previously limited to fields like technology, engineering,
and sales, or higher-ranking, highly-compensated employees, such as executives. Today, employees in a
wide variety of industries and across the economic spectrum have been subject to non-competes. 4
About 15 percent of American employees without a college degree, and a similar percentage of workers
earning an annual income under $40,000, are bound by [non-competes].”5
A non-compete prohibits an employee from working for a competitor, or starting his/her own
competing business, within a specific geographic area during a specific time period, after the
employment relationship ends. It might contain or be presented in conjunction with additional complex
agreements, such as confidentiality or non-disclosure (employee cannot disclose employer’s confidential
or proprietary information to a third-party) and non-solicitation clauses (employee cannot contact or
solicit employer’s clients, customers, or employees).
Since overly-broad non-competes restrict commerce6 and significantly hinder (or completely bar) an
employee’s ability to earn a living, an agreement must contain reasonable geographic and temporal
restrictions to be enforceable.7 In Raimonde v. VanVlerah8, the Ohio Supreme Court established a threepart reasonableness test: the agreement must be one that “(1) is no greater than is required for the
protection of the employer, (2) does not impose undue hardship on the employee, and (3) is not
injurious to the public.” If a non-compete fails to meet these criteria, Ohio courts are empowered to
modify or amend the agreement to make it reasonable, which is within the court’s discretion. Id.
Raimonde also provided additional considerations to determine whether a non-compete is reasonable
and therefore enforceable.9
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This highly fact-specific analysis could consider the agreement’s language; the employment
circumstances, job duties, and experience; the line of business; the overall industry, among other
factors. A reasonable non-compete in one employee’s circumstances may not be reasonable when
applied to another employee. The employer has the burden to demonstrate the non-compete is
reasonable.
A non-compete should restrain unfair competition, not ordinary competition. An agreement is enforced
only to the extent the imposed restrictions are reasonably necessary to protect the employer’s
legitimate business interests.10 “The law values free mobility of employees and free, but fair,
competition,”11 but it is a difficult balance of protecting the employer’s business, with the employee’s
livelihood in the field he/she is trained, educated, and has invested significant time and resources in
his/her livelihood. “Although non-competes can play a beneficial role when used in a limited way,
evidence suggests that in certain cases, non-competes can reduce the welfare of workers and hamper
the efficiency of the economy as a whole by depressing wages, limiting mobility, and inhibiting
innovation.”12
A non-compete is not a binding contract unless supported by consideration.13 Ohio employment is atwill—either party may legally terminate the employment relationship at any time, for any reason. The
Ohio Supreme Court has held that continued employment is sufficient consideration to enforce a noncompete.14 Generally, employment itself for new hires, or continued employment for current
employees, is valid consideration because an employer is not legally required to hire or retain an at-will
employee.
Common scenarios, however, raise concerns about fairness. An employer presents a new employee with
a non-compete after accepting a job offer or onset of work. The agreement is buried in a stack of new
hire paperwork, a separate document or a clause in a more comprehensive employment contract. She
might not even be aware that she has signed, let alone understand the complex legal language nor
realize its implications. Reliant on the income and having rejected other opportunities, she will lose this
job prospect without agreeing to the terms. Similarly, a current employee who has dedicated years to a
company is suddenly thrust into a situation where he is at risk of losing his livelihood and inability to
meet financial obligations if he refuses to sign. The second scenario in particular may be perceived as an
adhesion contract—grossly inequitable and one-sided.
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Ohio employers may also enforce a non-compete against an employee who is not involuntarily
discharged and even terminated without cause. “Strict considerations of fairness suggest that it is
antithetical to allow an employer to terminate an employee and prevent him from working in his chosen
profession.”15 This is a fact-specific determination based on the circumstances. For instance, does the
agreement’s language state it is only valid if the employee is fired for cause, or is enforceable regardless
of which party separates the employment and the reason(s) for separation? “Most employment
agreements fail to make a distinction as to how a restrictive covenant is to operate when the employee
is discharged, whether for cause or without cause. Instead, most contracts place resignation and
termination for any reason together in one governing clause.”16
While reasonable non-competes are necessary in some instances, it is important to consider the
implications that overly-restrictive agreements have on both individual employees and the overall
workforce. Research also demonstrates that employees subject to non-competes are increasingly likely
to take “career detours—that is, they involuntarily leave their technical fields to avoid a potential
lawsuit.”17 “Some workers end up idle, collecting unemployment and using programs like Medicaid.
Many others take jobs well below their means, robbing the nation of their skills … By giving companies
huge power to dictate where and for whom their employees can work next, non-competes take a
person’s greatest professional assets—years of hard work and earned skills—and turn them into a
liability.”18
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