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A 5-STEP GUIDE TO EVALUATING & LITIGATING
LOADING/SECUREMENT CASES

. Key players to consider;
. Key truck driver and company duties and standards of care;
. Key shipper duties and standards of care;

. Key discovery points; and

. Key experts.
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STEP 1: KEY PLAYERS
TO CONSIDER

Shipper of the Load (if it loaded thetrailer) Properly and safely loading the cargo onto the trailer.

Trucking Company Providing its drivers with proper securing devices and
training on how and when to use them.

Truck Driver Properly securing the cargo and inspecting it along the
way to its destination.

Receiver of the L oad Properly unloading and/or assisting in the unloading of
the cargo.

Seller / manufacturer of the securement devices Properly manufactured to withstand forces for the load
whether failed due to defect.

Manufacturer of the cargo Properly bundling and/or packaging its product for
transportation.

NOTE: These duties are general. It isimportant to understand each entities actual proceduresin the process with
regard to the load at issue in your case.

STEP 2: KEY TRUCK DRIVER AND
COMPANY DUTIES

Key FMCSRs:

1. CMVs must be loaded and equipped to prevent cargo from leaking, spilling,
blowing or falling from the motor vehicle. § 393.100(b)

2. Cargo must be contained, immobilized or secured to prevent shifting to such
an extent that the vehicle’s stability or maneuverability is adversely affected.
§393.100(c)

3. Cargo must be firmly immobilized or secured on or within a vehicle by
structures of adequate strength, dunnage or dunnage bags, shoring bars, tie
downs or a combination of these. § 393.106(b)




STEP 2: KEY TRUCK DRIVER AND
COMPANY DUTIES

Key FMCSRs:

4. Before beginning a trip, the driver/MC must ensure that
the cargo is properly distributed and secured before the
CMYV may be operated. § 392.9(b)(1)

5. Drivers must inspect the cargo and devices used to secure
the cargo at various other times:
» Within the first 50 miles after starting the trip. § 392.9(b)(2)
* Reexamine the cargo whenever:
The driver makes a change of duty status. § 392.9(b)(3)(i)
The CMV has been driven for 3 hours; or § 392.9(b)(3)(ii)

The CMV has been driven for 150 miles, whichever occurs first. 8
392.9(b)(3)(iii)

STEP 2: KEY TRUCK DRIVER AND
COMPANY DUTIES

Key FMCSRs:

6. FMCSR §392.9(b)(4): Exception to the general rule

¢ The rules of this section do not apply to: the driver of a sealed
commercial motor vehicle who has been ordered not to open it
to inspect its cargo

OR

¢ the driver of a commercial motor vehicle that has been loaded
in a manner that makes inspection of its cargo impracticable
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STEP 2: KEY TRUCK DRIVER AND
COMPANY DUTIES

Key FMCSRs:

7. §392.1- Scope of Driving Commercial Vehicles -

“Every motor carrier and its officers, agents, representatives,
and driving of commercial motor vehicles, or the hiring,
supervising, training, assigning, or dispatching of drivers are
required to be instructed and comply with the rules in this part.”

8. §390.11- Motor Carrier to Require Observance of Driver
Regulations -

whenever a duty is prescribed for a driver or a prohibition

is imposed upon the driver, it shall be the duty of the motor
carrier to require observance of such duty or prohibition. If the
motor carrier is a driver, the driver shall likewise be bound.

STEP 2: KEY TRUCK DRIVER AND
COMPANY DUTIES AND STANDARDS OF CARE

Key FMCSRs:
9. Specific Rules for Proper and Safe Load Securement:

cleleeikls - Rulesfor securing logs

ceiekfikiel s Rulesfor securing dressed lumber or similar building products

cieleeiiZol - Rulesfor securing metal coils

< ccces s Rulesfor securing paper rolls
ccickfiZl s Rulesfor securing concrete pipe

Rulesfor securing intermodal containers
Rulesfor securing automobiles, light trucks and vans
Rulesfor securing heavy vehicles, equipment and machinery
Rules for securing flattened or crushed vehicles

cciekfile s Rulesfor securing roll-on/roll-off or hook lift containers

= ccocl - Rulesfor securing large boulders
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STEP 2: KEY TRUCK DRIVER AND
COMPANY DUTIES

Key CDL Requirements:

For example, in Illinois, the CDL Manual (p. 66) states that a driver
must understand basic cargo safety rules in order to apply for a
CRL.

Whether or not the driver loads and secures the cargo himself,
the driver is responsible for:

Inspecting the cargo;
Recognizing overloads and poorly balanced weight;

Knowing the cargo is properly secured and does not obscure the
driver’s view ahead or to the sides; and

Knowing the cargo does not restrict the driver’s access to emergency
equipment.

STEP 3: KEY SHIPPER DUTIES

Generally: the shipper is not bound by the
FMCSRs, however, there is case law, OSHA, and
industry resources and standards which charge
shippers with the duty to properly and safely load
cargo onto/into a trailer.

5/12/2016



STEP 3: KEY SHIPPER DUTIES

¢ Spence v. ESAB Group, Inc., 623 F.3d 212 (3rd Cir. 2010).

Facts: Load shifted laterally and driver’s trailer overturned when he
was rounding a corner. The shipper loaded and secured the cargo on
the trailer.

Issue: whether Pennszllvania law imposed upon a shipper a duty of
care to safely secure the goods it loads on a third-party’s tractor-trailer.

Holding: Those who undertake the task of loading, securing, and
hauling cargo on trailers have a duty to exercise due care to protect
property and persons from the risk of harm.

Key Point: Spence has far reaching precedent because it bases its
analysis on Restatement (Second) of Torts § 323, which many
jurisdictions have adopted

STEP 3: KEY SHIPPER DUTIES

United States v. Savage Truck Line, Inc., 209 F.3d 442 (4*" Circuit,
1953).

* “The primary duty as to the safe loading of property is therefore on
the carrier. When the shipper assumes the responsibility of loading,
the general rule is that he becomes liable for the defects which are
latent and concealed and cannot be discerned by ordinary observation
by the agents of the carrier; but if the improper loading is apparent the
carrier will be liable notwithstanding the negligence of the shipper.”

5/12/2016



49 U.S.C. § 80113- BILL OF LADING ACT: LIABILITY
FOR NON-RECEIPT, MISDESCRIPTION, AND
IMPROPER LOADING

* A common carrier issuing a bill of lading for damages
caused by improper loading if:
(1) The shipper loads the goods; and

(2) The bill contains the words “shipper’s weight, load, and
count” or words of the same meaning indicating the shipper
loaded the goods.

STEP 3: KEY SHIPPER STANDARDS OF CARE

Key OSHA Regulations:

* Generally, Occupational Safety and Health Administration
(OSHA) regulations do not apply to the trucking industry as it
is regulated by the FMCSA as OSHA is preempted from
enforcing its regulations if a working condition is regulated
by another Federal Agency. See 29 U.S.C. 8 653(b)(1) and §
1910.5(a) & (b).

* However, as the FMCSRs do not apply to shippers and
receivers, then OSHA regulations are applicable.

5/12/2016



STEP 3: KEY SHIPPER STANDARDS OF CARE

Key OSHA Regulations:

29 C.F.R §1910.176

* (a) Use of mechanical equipment. Where mechanical handling
equipment is used, sufficient safe clearances shall be allowed for
aisles, at loading docks, through doorways and wherever turns or
passageways may be made. Aisles and passageways shall be kept
clear and in good repair, with no obstruction across or in aisles
that could create a hazard...

* (b) Secure Storage. “Storage of materials should not create a
hazard. Bags, containers, bundles, etc. stored in tiers shall be
stacked, blocked, interlocked and limited in height so that they
are able to stand and secure against sliding or collapse...”

STEP 3: KEY SHIPPER STANDARDS OF CARE

* Key Shipper Specific Industry Loading Resources:

¢ The Institute of Scrap Recycling Industries (“ISRI”):
http://www isri.org

* The American Association of Railways (“AAR"): hup//wwwaarcom

¢ Burlington Northern and Santa Fe (BSFN) Railway Loading
and Securing Guide:

http://www.oocl.com/canada/eng/localinformation/operationalrestrictions/ toronto / Documents/ LARSIBUManu
al2005R2.pdf
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STEP 3: KEY SHIPPER DUTIES

Practice Point:

* The FMCSRs 88 393.100-106 may apply to the
shipper if they undertake the loading
responsibility and have a DOT number and
their own fleet of trucks.

STEP 4: KEY DISCOVERY POINTS

* Key Documents:

Safety policies and instructions for loading, unloading and securing cargo
Employee training programs

Any analyses of safe loading patterns

Complaints or incidents regarding loading, unloading, and/or securement
issues

Invoices and/ or Bill of Ladin%s between the shipper, carrier, and receiver
for subject load and previous loads.

* Key Depositions:

Safety Director or Record Custodian for each entity

* NOTE: Depose these individuals first to get them to commit to written
policies/procedures

 Other depositions will shed light on where things went wrong and how they
violated these policies/procedures

e Truck Driver
* Loading and Unloading personnel (foremen, supervisors, etc.) for shipper

and receiver
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STEP 5: KEY EXPERTS

* Key Experts to Consider:
* Reconstruction Engineer
* Packaging/ Dock Loading/ Handing Expert
¢ Truck Driving Safety Expert
* Human Factors Expert
* Product Device Expert
OSHA Expert/ Safety Expert

GENERAL RESOURCES

« OSHA Regulations: https:/ /www.osha.gov/SLTC/trucking_industry/loading_unloading.html
* State Specific CDL Manuals
* Driver Loading/Securing Handbooks
¢ ].J. Keller- Tractor-Trailer Driver Training Manual (Ch. 22, 23, 29)
¢ J.J. Keller- Cargo Securement Handbook for Drivers
* J.J. Keller- Truck Driver and Cargo Security
¢ J.J. Keller- Dry Van Cargo Securement Driver Handbook
 Alice Adams- Tractor-Trailer Truck Driver Training (Ch. 25, 26)
* American Trucking Association- Practical Cargo Securement: Guidelines for
Drivers, Carrier, and Shippers
* ABA- Truck Accident Litigation (Ch. 5, 6)
« U.S. DOT- A Motor Carrier’s Guide to Improving Highway Safety (p. 88)
¢ Other Resources
* FMCSA Cargo Securement Rules:

https:/ /www.fmcsa.dot.gov/regulations/ cargo-securement/ cargo-securement-rules

» Canadian Council of Motor Transport Administration: http://ccmta.ca/en/publications/ncs-
cargo-securement-standard

5/12/2016
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CASE ILLUSTRATION- WHO WAS HARMED?

* Innocent bystander:
* e.g. load falls on vehicle or in roadway and hits a car

e Truck Driver

* Loading/Unloading Employees

CASE ILLUSTRATION- CAUSES OF THE HARM

Who is at fault in either of the three scenarios may include one or all of
the below players:

 Shipper for improperly loading?
+ OSHA
e Industry customs and standards.
E.g. ISRI or other cargo specific loading standards.

The FMCSRs can serve as a standard for how cargo should be loaded safely and
properly. Reed . Ace Doran Hauling & Rigging Co., 1997 WL 177849 (N.D. IIL. 1997)

* Truck Driver / Motor Carrier for not inspecting the load and/or using
securement devices?
» FMCSA §392.9
« CDL

* Receiver who was aware that cargo had not been properly/loaded and
secured in the past?
ERREOS N
* Industry customs and standards. E.g. ISRI

5/12/2016
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CASE ILLUSTRATION- CAUSES OF THE HARM

CASE ILLUSTRATION- CAUSES OF THE HARM
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CASE ILLUSTRATION- CAUSES OF THE HARM

CASE ILLUSTRATION- CAUSES OF THE HARM
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The Nuts & Bolts of Cargo Loading, Unloading and Securement Cases

Improper or unsafe loading, unloading and/or securing of cargo can lead to devastating
consequences due to load shifting. Seven percent of serious trucking accidents nationwide are
reported to have been caused, at least in part, by cargo shifting or cargo securement issues.
Load shifting can cause a driver to lose control of the truck or cause a load to fall off the trailer
during transport or unloading, leading to serious danger to the motoring public and anyone
involved in the unloading process. Behind most cargo loading, unloading and/or securement
cases there are many factors at play which complicate who may be at fault. This reference paper
identifies the major steps of evaluating these factors and successfully litigating cargo loading,
unloading and securement cases including: (1) evaluating all the players involved and their
possible negligence; (2) identifying relevant FMCSRs and OSHA regulations; (3) being familiar
with applicable case law; (4) conducting appropriate discovery; and (5) assembling the right
team of experts.

1. Evaluate all the Potential Players and their possible negligence

Before proceeding with any cargo loading, unloading or securement case, it is crucial to
understand and consider all of the players and factors that resulted in the harm, including, but not
limited to, the shipper and/or receiver of the load, the motor carrier, the truck driver and even the
seller or manufacturer of the securing devices used.

Typically, different entities have different responsibilities. The shipper, if it loaded the
trailer, is responsible for properly and safely loading the cargo onto the trailer, the driver is
responsible for properly securing the cargo and inspecting it along the way to its destination, the

receiver is responsible for properly unloading and/or assisting in unloading the cargo, and the

! Federal Motor Carrier Safety Administration, National Highway Traffic Safety Administration, Large Truck Crash
Causation Study — Summary Tables, Table 14, http://ai.fmcsa.dot.gov/Itccs/default.asp?page=reports (September
2010)



trucking company is responsible for providing its drivers with proper securing devices and
training on how and when to use them. Further, the seller or manufacturer of the securing
devices are responsible for the devices being free of defects and have the proper strength to
withstand the forces of loads that they prescribe for the device. Finally, the manufacturer of a
product is responsible for safely bundling and/or packaging the product so as not to cause injury
to others. These duties are general, however, so it is important to understand each entity’s actual
procedures in the process with regard to the load at issue in your case. You may find that
properly loading, unloading and/or securing the cargo was the duty of one entity or a
combination of or all of the above named entities or individuals.

After identifying the entities involved, you must determine whether each player was
negligent in contributing to the incident involving loading, unloading, and/or securement issues.
The various players may have different responsibilities given the specific facts of the case. For
example, when the shipper becomes involved in the loading process, it can be held liable for
providing improper instructions to the carrier on the proper way to secure the load, by loading
the cargo itself in a haphazard manner, or by having the truck loaded in such a manner that the
defects are latent and not obvious to the carrier upon reasonable inspection.

Additionally, the type of cargo being hauled by the driver may impact each entity’s duties
as to loading, unloading and securement. For example, while for some cargo a driver’s duty is
met when he/she uses the proper securement devices, in other cases a driver’s duty may be met if
he/she merely inspects the cargo and determines that it is secure given the method of loading.

2. Identify Applicable FMCSRs and OSHA Regulations
After identifying all of the players, look to the applicable FMCSRs and OSHA

Regulations that govern your case. There are three general rules that govern cargo loading,



unloading and securement cases, First, CMVs must be loaded and equipped to prevent cargo
from leaking, spilling, blowing or falling from the motor vehicle. 49 C.F.R. 8 393.100(b).
Second, cargo must be contained, immobilized or secured to prevent shifting to such an extent
that the vehicle’s stability or maneuverability is adversely affected. 49 C.F.R. 8§ 393.100(c).
Third, cargo must be firmly immobilized or secured on or within a vehicle by structures of
adequate strength, dunnage or dunnage bags, shoring bars, tie downs or a combination of these.
49 C.F.R. § 393.106(b).

The specific duties of the motor carrier and/or truck driver are defined in 49 C.F.R. 8
392.9. Under this part, a motor carrier and its driver must ensure that the cargo is properly
distributed and secured before the motor vehicle may be operated. Additionally, after beginning
operations of the motor vehicle, drivers are required to inspect the cargo and devices used to
secure the cargo within the first fifty miles of beginning the trip. The driver is to inspect the
cargo again after changing his/her duty status or after driving the CMV for three hours or 150
miles, whichever occurs first. See 49 C.F.R. § 392.9(2) & (3).

If a driver does not load the vehicle himself, he is not always able to detect improperly
loaded cargo. Therefore, under section 49 C.F.R. § 392.9(b)(4), the above rules do not apply to
“the driver of a sealed commercial motor vehicle who has been ordered not to open it to inspect
its cargo OR to the driver of a commercial motor vehicle that has been loaded in a manner that
makes inspection of its cargo impracticable.” This regulation is particularly applicable when the
shipper and/or its employees load the trailer or when the shipper secures the freight and seals the
trailer doors without the driver present. In either scenario, the trucking company and its driver
are generally not liable for the injuries that occur from shifting or falling cargo. Instead, liability

for improper or unsafe loading shifts to the entity that improperly loaded the vehicle. The general



rule is if an entity takes responsibility for loading, unloading, or securing the cargo, it must do so
safely.

Specific rules for proper and safe load securement are defined in 49 C.F.R. 88 393.116-
136. These parts regulate which vehicles are subject to cargo loading, unloading and securement
standards, the types of securement devices required, and the standards for loading, unloading and

securing irregular loads such as logs, metal coils, and paper rolls.

Federal Motor Carrier Safety Regulations on Specific Loads for Cargo Securement
§393.116  Rules for securing logs
§393.118  Rules for securing dressed lumber or similar building products
8393.120  Rules for securing metal coils
§393.122  Rules for securing paper rolls
§393.124  Rules for securing concrete pipe
§393.126  Rules for securing intermodal containers
§393.128  Rules for securing automobiles, light trucks and vans
8393.130  Rules for securing heavy vehicles, equipment and machinery
§393.132  Rules for securing flattened or crushed vehicles
8393.134  Rules for securing roll-on/roll-off or hook lift containers
8393.136  Rules for securing large boulders

Even though the shipper and receiver’s conduct are not expressly governed by the
FMCSRs, the regulations can serve as a standard for how cargo should be safely and properly
loaded for transport by the shipper. See 49 C.F.R. 88§ 393.100-106. Further, there are other
industry resources and standards which may determine a shipper or receiver’s duty of care as to
loading, unloading and securing cargo. For example, the Occupational Safety and Health
Administration (“OSHA”), the Institute of Scrap Recycling Industries (“ISRI”), and the
American Association of Railways (“AAR”) each provide standards for loading, unloading and
securing cargo.

Where the FMCSRs do not apply, OSHA regulations can be used to create a standard of
care for shippers and/or receivers of cargo. In general, OSHA is preempted from enforcing its

regulations if a working condition is regulated by another Federal Agency. See 29 C.F.R. §



653(b)(1) and 29 C.F.R. § 1910.5 (b). Therefore, OSHA regulations typically do not apply to the
trucking industry as it is regulated by the FMCSA. However, as the FMCSRs are silent as to
shippers and receivers loading and unloading requirements, OSHA regulations are then
applicable. For example, while the FMCSRs are silent as to shippers’ and receivers’ duties,
OSHA provides specific guidance on Handling Materials under 29 C.F.R § 1910.176, stating:
(@) Use of mechanical equipment. Where mechanical handling equipment is
used, sufficient safe clearances shall be allowed for aisles, at loading docks,
through doorways and wherever turns or passageways may be made. Aisles and
passageways shall be kept clear and in good repair, with no obstruction across or
in aisles that could create a hazard...
(b) Secure Storage. “Storage of materials should not create a hazard. Bags,
containers, bundles, etc. stored in tiers shall be stacked, blocked, interlocked and
limited in height so that they are able to stand and secure against sliding or
collapse...”
You will want to identify applicable FMCSRs and OSHA Regulations early on and use
them to build your case through the discovery process and expert testimony.
3. Be Familiar with the Applicable Case Law
After identifying the applicable FMCSRs and OSHA Regulations, look to see how courts
have come out on similar loading, unloading and securement cases in your jurisdiction and
across the country. Whenever an injury occurs as a result of negligent loading, unloading or
securement of cargo, the motor carrier, driver, and the shipper and/or the receiver may be held
liable for the injury. The applicable duty of care for these entities can be established using both
the FMCSRs and common law negligence principles.
Under the FMCSRs, motor carriers and their drivers are expressly regulated and can be
held liable for failing to load and/or secure cargo in accordance with the regulations. See

FMCSR § 392.1 (“every motor carrier, its officers, agents, representatives, and employees...shall

be instructed and comply with the rules in this part.”) In general, shippers are not subject to the



FMCSRs. Smith v. Northern Dewatering, Inc., Civ. No. 01-1948, 2004 U.S. Dist. LEXIS 2648 at
*5-6 (D. Minn. Feb. 19, 2004). However, a shipper who assumes the responsibility for the
loading process, without the driver or an agent of the carrier observing the process, may be held
liable under a common law negligence claim for damages resulting from shifting or falling
freight. Camp v. TNT Logistics Corp. et al., 553 F.3d 502 (7™ Cir. 2009). In such cases, the
FMCSRs can be used to establish the minimum standards setting the threshold for determining
what constitutes the proper and safe securement of cargo and thereby determining the nature of
the defendant’s duty. Reed vs. Ace Doran Hauling & Rigging Co., 1997 WL 177849 (N. D. Ill.
1997) (not reported) (holding that the shipper had a common law duty to check that the driver
had complied with the minimum securement requirements of the FMCSRs).
The Fourth Circuit annunciated the prevailing common law loading duty for shippers in

United States v. Savage Truck Line, Inc., 209 F.3d 442 (4th Cir. 1953). In that case, the
following test was developed:

The primary duty as to the safe loading of property is therefore on

the carrier. When the shipper assumes the responsibility of loading,

the general rule is that he becomes liable for the defects which are

latent and concealed and cannot be discerned by ordinary

observation by the agents of the carrier; but if the improper loading

is apparent the carrier will be liable notwithstanding the negligence

of the shipper.
Savage, 209 F.2d at 445.

Most recently, the Savage test was applied by the Third Circuit Appellate Court in

Spence v. ESAB Group, Inc., 623 F.3d 212 (3rd Cir. 2010). In Spence, a driver was injured when

a trailer overturned when he was rounding a corner. The accident occurred because the load

shifted laterally. The Court looked at whether Pennsylvania law imposed upon a shipper a duty



of due care to safely secure the goods the shipper has loaded in the third-party carrier’s tractor
trailer.

The Spence Court held that there was a duty of due care on the shipper to safely secure
the goods. The Spence Court reasoned that the primary duty to assure that a load does not shift in
transit generally rests with the carrier and its driver. However, where there is evidence that a
shipper undertook to load and secure the cargo being transported by a third party carrier, the
shipper also bears and obligation to exercise reasonable care.

The Spence Court looked at five factors to determine whether the defendant owed a
common law duty of care to the plaintiff including: (1) Relationship between the parties; (2)
Social utility of the actor’s conduct; (3) Nature of the risk imposed and foreseeability of the harm
incurred; (4) Consequences of imposing a duty upon the actor; and (5) Overall public interest of
the solution. To inform the consideration of these factors, the court looked at Restatement
(Second) of Torts § 323 stating:

One who undertakes gratuitously or for consideration, to render
services to another which he should recognize as necessary for the
protection of other’s person or things, is subject to liability to the
other for physical harm resulting from his failure to exercise
reasonable care to perform his under taking, if (a) His failure to
exercise such care increases the risk of such harm; (b) The harm is
suffered because of the other’s reliance upon the undertaking.

The Court also looked at Comment A to the Restatement which states:
This section applies to any undertaking to render services to
another which the defendant should recognize as necessary for the
protection of the other’s person or things. It applies whether the
harm to the other or his things results from the Defendant’s
negligent conduct in the manner of his performance of the

undertaking, or from his failure to exercise reasonable care to
complete it or to protect the other when he discontinues it.



The Court found that those who undertake the task of loading, securing and hauling
cargo on trailers have a duty to exercise due care to protect property and persons from the risk
of harm. In this case, if the jury was to find that the defendant participated in loading and
securing then it would have to determine whether the defendant shipper exercised due care.

Spence has far reaching precedent as many jurisdictions have adopted Restatement
(Second) of Torts § 323. Under this case, even though shippers are not regulated by the FMCSRs
they can still be held liable for the negligent loading, unloading and securement of cargo. Spend
time early on researching shipper duty of care cases in your jurisdiction before deciding to take
on a case against a shipper’.

4. Conduct Appropriate Discovery

Conducting discovery is your opportunity to get the full picture of what happened and
how it could have been avoided. Discovery in load securement cases should be tailored to
understanding each entity’s procedures and duties with regard to loading, unloading and securing
the particular cargo at issue in your case. Obtain the shipper, receiver and motor carrier’s safety
policies and instructions for loading, unloading and/or securing cargo. Also, request
documentation of employee training programs and whether the employees involved in the
incident took part in the training. If the entities involved in the case at issue have done business
together in the past, request invoices for the past loads and any complaints that had been made

regarding past loading, unloading and/or securement methods. These documents will establish

2 For additional case law regarding loading, unloading and securing cargo please see: Burke vs. JF Allen Company,
182 F. 3rd 907 (West. Va. 1999); Skeie vs. Mercer Trucking Co., Inc. 61 P. 3rd 1207 (2003); Symington vs. Great
Western Trucking Company, Inc., 668 F. Supp. 1278 ( S. D. lowa 1987); Locicero vs. Interpace Corp., 266 N. W.
2nd 423 (Wis. 1978) and Miller vs. Rowlands Leasing Corp 1999 WL 739539 (Ohio 1999). See also, The Law of
Commercial Trucking: Damages to Persons and Property by David Nissenberg pages 566-74 for a more complete
list of loading, unloading and securement cases.




how each entity was supposed to conduct loading, unloading and/or securing procedures and can
help develop a line of questioning for depositions.

Depositions are a great way to establish what actually happened on the day of the
incident in contrast to what was supposed to happen. Look to depose the shipper’s loading
personnel such as the foremen, supervisors, and safety directors. | recommend starting with the
safety director or the record custodian of each entity and get them to commit to the written
policies and protocols. Then depose the loading dock workers, foremen, supervisors, and the
truck driver whose testimony will shed light on what was actually done and where things started
to go wrong and how each entity violated the policies and procedures. Each of these individuals
can help build your case against the entities at fault and minimize or eliminate defenses of

contribution and/or contributory negligence. Contact Tim Whiting or Sara Davis at 312-373-

1655 or twhiting@wlglaw.net or sdavis@wlglaw.net if you would like to obtain a checklist of
deposition questions for (1) Shipping, Receiving, Packaging, Loading Dock & Warehouse
Personnel or (2) Expert Witnesses.
5. Assemble the Right Team of Experts

Finally, in any loading, unloading and/or securement case, assemble a team of experts to
consult with and/or hire. These individuals should be brought into the case early on to analyze
the facts and assist in developing a theory of liability prior to conducting discovery.
Reconstruction engineers, physicist, packaging/handling experts, and human factors experts can
be very useful to understanding which regulations and standards were violated and how each link
of the transportation chain contributed to the ultimate harm. Additionally, a truck driving/safety
expert is critical to show driver and motor carrier’s responsibilities as to the loading, unloading

and/or securement of cargo.



RESOURCES
Driver’s Handbook on Cargo Securement — A Guide to the North American Cargo Securement Standard

e http://www.fmcsa.dot.gov/requlations/cargo-securement/drivers-handbook-cargo-securement-
introduction

Commercial Driver’s License (“CDL”) Manual Section 3: “Transporting Cargo Safely”

e http://www.cyberdriveillinois.com/publications/pdf publications/dsd cdl10.pdf

Occupational Safety and Health Administration

e https://www.osha.qov/SLTC trucking industry/loading unloading.html

Canadian Council of Motor Transport Administrators (CCMTA)

e http://ccmta.ca/en/publications/nsc-cargo-securement-standard

Institute of Scrap Recycling Industries - Safe Shipping Guide for Baled Paper Products

e http://www.isrisafety.org/assets/files/trans safety/safe-shipping-quide-for-baled-paper-
products.pdf

Truck Trailer Manufactures Association

e  http://www.ttmanet.org/

Law of Commercial Trucking: Damages to Persons and Property — David Nissenberg

e  http://www.amazon.com/Law-Commercial-Trucking-Damages-Property/dp/0327003502

Safe Shipping — The ISRI/AF&PA Shipping Guide for Baled Paper Products

e  http://www.isri.org

Burlington Northern and Santa Fe (BSFN) Railway Loading and Securing Guide

e http://www.oocl.com/canada/eng/localinformation/operationalrestrictions/toronto/Documents/LA
RSIBUManual2005R2.pdf

Association of American Railroads (AAR) Intermodal Guide
e http://www.aar.com/
J.J. Keller Loading and Securement Handbooks and Videos

e http://www.jjkeller.com/shop/Home
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Scientists divide the ocean into five main layers or zones. These zones extend from the
surface to extreme depths, miles and miles below, to areas where light can no longer penetrate.
Some of the most bizarre sea creatures live deep in the ocean.

A trucking case can resemble the ocean.

In The Sunlight Zone, just below the surface of your case, you learn very quickly things
like the name of the Defendant Driver and Defendant trucking companies. For some cases, you
may never need to leave the comfort of The Sunlight Zone. You may wade near the shore and
achieve an excellent result for your injured client.

Most cases, however, require proceeding to greater depths -- to The Twilight Zone and
The Midnight Zone -- where like some of the fish at these levels, you must cast light to navigate
the dark. Other cases will force you to the high-pressure depths of The Abyss and to The
Trenches where only invertebrates like starfish and tube worms can thrive. Diving to these
depths requires extensive research, investigation, and extensive or tedious discovery. But the big
catch, or the payoff, is a punitive damages award.

The Shell Game: Finding the Parties

Finding all the parties responsible for your client's injuries is imperative. Corporate shell
games remain a fixture of the trucking industry. You may uncover intricate lessor-lessee
relationships, which could be a sham to seek protection under Federal law. Furthermore, despite
attempts by the Federal Motor Carrier Safety Administration to detect chameleon carriers that
continue business in a different corporate form after repeated violations, regulatory action,
crashes, or loss of insurance, these carriers still operate on our highways and roads.

To find all the responsible parties in your case requires leg work. This is especially true

where you have catastrophic or fatal injuries and a minimal insurance policy covering the driver



and the trucking company involved in the wreck. You may find that behind that trucking
company lies a complex tangle of individuals and entities.

A Corporate Shell Games

Pre-suit investigation is critical to uncovering Defendants that may not be listed on the
police report. Equally critical is to file a Complaint early enough so that discovery may reveal
other responsible parties prior to the statute of limitations.

Searching various Departments of State websites may lead you to the corporate structure
of the trucking company whose placard was on the side of the tractor-trailer that injured or killed
your client. Often, a corporate search will reveal individual officers and registered addresses.
Various free and commercial sources exist to track down the individuals who are behind the
corporate entities in your cases.

Your shells may be particularly slimy. For example, a search of an individual listed as
President of Defendant trucking company through a commercial database indicated that he was
the top of a pyramid of at least a dozen other trucking companies, each with their own corporate
form and DOT number. In order to evade regulation, this individual would organize trucking
companies with similar sounding names to already established forms or add words like
"Transportation,” "Logistics," or "Agent Group™ in order to stay one step ahead of the DOT.
Many of these entities and the individual behind this shell game became Defendants in a crash
that appeared on the surface to involve a smaller trucking company with minimal insurance.

As the case progressed, it was discovered that the various trucking companies were
actually shells with no assets. The companies were structured so that the various trucking
companies would have no assets other than approval to operate from the Department of

Transportation. All of the tractors were leased by agents and the trailers were leased or operated



out of trailer pools. A separate company was set up and it was indeed the heart of the entire
trucking operation. This company was set up with all the characteristics of a trucking company,
but without registering with the Department of Transportation.® This "operations" company
qualified drivers and the vehicles operating under the authority of the shell companies. The
"operations” company also maintained all of the back office functions and handled all the money.

What was most troubling was that all of the trucking companies were insured by a the
same insurance company, a risk retention group, set up by -- you guessed it -- the same
individual that was the President of the shell trucking companies and the other central,
unregulated company managing the shells.

Freedom of Information Act requests will also potentially shed light on other
corporations or other trucking companies that may be spin-offs or sister companies of your
known Defendants. In this case, federal investigators were already uncovering the scheme when
the FOIA documents arrived at our office. By reading the narratives of Compliance Reviews,
more Defendants were discovered and named in our suit.

B. Lessor-Lessee Relationships

Many lessors of tractors and trailers attempt to hide behind the immunities provided by
the Graves Amendment. In several cases, we named lessors as Defendants under a theory of
negligent entrustment. Through discovery, we were able to reveal a much different relationship

beyond the form lease agreements that Defendants attempted to hide behind.

1 49 C.F.R. §390.5 defines a motor carrier as a for-hire motor carrier or a private motor carrier.
The term includes a motor carrier's agents, officers and representatives as well as employees
responsible for hiring, supervising, training, assigning, or dispatching of drivers and employees
concerned with the installation, inspection, and maintenance of motor vehicle equipment and/or
accessories. But see Guidance to §390.5, "Question 16: Does a driver leasing company that
hires, assigns, trains, and/or supervises drivers for a private or for-hire motor carrier become a
motor carrier as defined by 49 CFR 390.5? Guidance: No."
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For example, a large national lessor of trailers executed form leases with a cabinet
manufacturer for 100 trailers on a long-term lease. Through discovery and depositions, we were
able to establish that the trailer lessor knew the cabinet manufacturer did not have enough
tractors to pull all of these trailers. Later we learned that the lessor was aware that the cabinet
manufacturer was subleasing the trailers to a captive trucking company, which hauled the
cabinets along with goods for other shippers. The trucking company would regularly take the
trailers to the lessors' facilities for maintenance and inspection. High-level employees at the
lessor were aware of the close relationship between the trucking company and the cabinet
manufacturer.

The cabinet manufacturer and the lessor of the trailers turned a blind eye as the trucking
company racked up hundreds of hours-of-service and vehicle maintenance violations. A crash
where two individuals died did nothing to persuade the cabinet manufacturer or the trailer lessor
to terminate the agreement and recall the trailers. Furthermore, the trucking company changed
its name overnight and the parties all continued to do business as long as the lease payments
were being made.

In another case, one individual owned tractors and trailers and leased the vehicles to his
brother, who operated the trucking company. The lease documents were rudimentary and clearly
executed as a way to cloak the vehicle owner with the protections of the Graves Amendment.
See also 49 C.F.R. 8 376.11 and 376.12 (setting forth lease requirements).

C. Chameleon Carriers

Chameleon carriers can be similarly uncovered through thorough pre-Complaint
investigation. In addition to searching the names of officers as described above, searching the

phone numbers of the principals can sometimes lead to other entities. In a case where a garbage



hauler paralyzed a client, a simple Google search of the principal owner's cell phone number
revealed that he had reorganized his garbage hauling business through his wife with a different
company name. However, he failed to change his phone number when he registered the new
entity with the Department of Transportation. Later, we learned that the exact truck involved in
our crash was continuing to haul garbage as it did before the crash with a new owner, a paint
scheme, and a new placard on the side.

Additionally, you may discover that your defendant trucking company once operated
under a previous identity. This is helpful to discover the track record of the previous iteration of
your defendant carrier. There is always a reason a chameleon carrier takes the time and money
to change its colors. In one case, the principal of the trucking company testified during his
deposition that it was insurance underwriting that prompted the identity change by the carrier. If
an insurance company refused to write the risk, you can be certain that there is plenty about that
motor carrier to discover deep below the surface of your crash.

The Deep Dive: Finding Hours of Service and Other Violations

A Early Investigation and Preservation of Evidence

Discovery in a tractor-trailer case begins the moment you get the case. It is imperative,
once you take on a trucking case, to take steps to secure and preserve the evidence. The tractor
and trailer involved and their contents are key pieces of evidence especially if you intend to
pursue claims against the Defendant driver and Defendant trucking company for negligent
inspection, repair, and maintenance. Thus, the first critical step in a tractor trailer case is to send
preservation letters immediately to ensure that relevant evidence is not lost.

The first thing you need to know is that the FMCSR requires motor carriers to keep a
record of a driver's duty status (the logs) with supporting documentation for a period of six

months. 49 C.F.R. 8395.8(k). If you wait too long or treat the case like a garden variety car
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wreck, crucial evidence will be lost. Therefore, counsel must immediately send a preservation
letter to both the Defendant driver and the Defendant trucking company which at a minimum,

requests that they preserve the following items:

1. Driver’s logs for the six months preceding the collision;

2. Co-driver’s logs for the same period if team driving;

3. The driver qualification file, and all incident reports involving the driver;

4. All 70 hour and other compliance audits of the driver (and co-driver if
applicable);

5. All trip receipts, weight tickets, bills of lading, and operational documents that
could be used to conduct log audits and verify log accuracy;

6. Satellite tracking information for the six month period prior to the crash;

7. Bills and statements from Com Data or similar expense/cash advance services
used by the carrier;

8. All information contained in or retrieved from onboard data records (ECM units
or black boxes);

0. E-mail and other communications between the driver and dispatcher or carrier;

10.  All maintenance records, pre-trip inspection reports, post trip inspection reports,
and annual inspection records; and
11.  The tractor-trailer itself, or at a minimum, relevant portions of the equipment, if
there is any evidence or allegation that equipment malfunction or failure played a
role in the collision.
12. Driver's cell phone
13. Data provided by global positioning and cellular systems
14. Dashcam video
The next critical step is to locate and inspect the truck. If you get a tractor-trailer case
early enough the truck should still be in a towing yard or the police impound yard. In order to
ensure that relevant evidence is not lost or destroyed, you should immediately file a Motion for a
Temporary Restraining Order to preserve the tractor and trailer, including its content, in their
present state until a thorough inspection can be conducted. This Order should provide for the
impounding of the tractor and trailer, prevent the removal or destruction of parts, and require
notice to be given before any inspections occur by the trucking company or its representatives.

Examination of the truck is not only important to observe the physical damage to the

tractor and trailer, but also to examine the mechanical condition of the trucking, including tires,



brakes, and lighting systems to assess whether they comply with the FMCSR. Retain an
accident reconstructionist and a certified mechanic to accompany you to the inspection. It is also
wise to retain a forensic photographer to accompany you to the inspection as physical evidence
disappears quickly and should be preserved through inspection, photography, video,
measurements, etc.

During the examination of the truck, essential information about the crash can be
obtained by downloading the Electronic Control Module, a.k.a "the black box". The black box
contains various pieces of information that may prove vital to your case. Information logged by
the black box includes speed and braking events which may be helpful in evaluating how the
accident occurred. This data is retained for different time periods depending on the setting of the
box, therefore, it is imperative that you retrieve any and all information from the black box
before the truck is moved to far.

Prior to filing a complaint, research the track record of the motor carrier which may
uncover a systematic pattern of repeat violations of the Federal Motor Carrier Safety Regulations
which can be used to bolster direct negligence claims against the Defendant trucking company
and support a claim for punitive damages. The Federal Motor Carrier Safety Administration
has created and maintains the Safety and Fitness Electronic Records (SAFER) System to
disseminate safety related data about motor carriers to the industry and the public over the
internet. Review and capture current data from the SMS, or motor carrier's safety and

performance data, from http://ai.fmcsa.dot.gov. You may be surprised to see how many times

the carrier in your case has been cited for violations of the FMCSR. The Federal Motor Carrier
Safety Administration allows you to download from the motor carrier's SMS profile page a

Microsoft Excel spreadsheet containing every violation of the Federal Motor Carrier Safety



Regulations by the carrier in the past two years. It is advisable to gather this information as soon
as possible after the collision as the information is fluid and data that is 24 months old will roll
off the system.

A comprehensive Freedom of Information Act request may uncover a longer period of
violations. Potentially valuable are the crash and inspection reports the Department of
Transportation maintains for the carrier. This is valuable data to be sifted through to establish a
pattern and practice of habitual rule violations by the driver or the company. You may be able to
rely on repeated violations of the FMCSR to substantiate a claim for punitive damages. As
discussed below, these repeated violations can be reviewed with corporate representatives of the
trucking company to establish that they were aware of the violations, took no action to correct
the violations, and were aware of the dangers presented to the traveling public by not complying
with the FMCSR.

You may also be able to use the inspection reports to track other violations attributed to a
driver. If you believe your driver uses the tractor regularly, you can search inspection reports to
find previous violations, especially if the Defendants do not provide these violations in
discovery. If you pinpointed your driver's violations within the inspection reports, subsequent
public records requests can be made to the state agency that conducted the inspection.

B. Paper Discovery Designed to Uncover Violations

Once the Complaint is filed, discovery begins. In trucking cases, the interrogatories and
requests for production of documents you prepare must be much more comprehensive and
detailed than those you would construct in most other personal injury cases. In trucking cases it
IS important to craft your discovery in such a manner designed to uncover violations of the

Federal Motor Carrier Safety Regulations. Thus, before engaging in any discovery, you should



become intimately familiar with the Federal Motor Carrier Safety Regulations, (FMCSR) 49
C.F.R. 8390, et seq. The FMCSR were designed to promote the safety of the traveling public by
ensure uniform standards of travel to prevent truck collisions. A lawyer handling trucking cases
must make the Safety Regulations the starting point of all discovery in the case. Proving that a
driver and the Driver's employer violated the FMCSR is central to prevailing in any trucking
case.

The documents which you should initially focus on should be a complete set of the
driver's logs as well as all information available to support the logs. The FMCSR mandates that
motor carriers require every driver to record his/her duty status for a 24 hour period. 49 C.F.R.
8395.8. A property-carrying commercial driver may not drive more than 11 hours following 10
consecutive hours off duty; may not drive after the 14™ hour after coming on duty following 10
consecutive hours off duty; and no driver may drive after being on duty 70 hours in any period of
8 consecutive days if the employing carrier operates a commercial vehicle every day of the week.
8395.3. The purpose of these regulations is to protect public safety by establishing the maximum
hours drivers are permitted to drive and enforcing those limits. Recent changes to the Hours-of-
Service regulations regarding the restart of a driver’s 60 or 70 hour limit and overnight rest
breaks were suspended in December 2014.

The drivers logs and supporting documentation will contain information to assist you in
determining whether the driver was operating the truck in violation of the applicable hours of
service, whether he was falsifying his log entries, and whether he was fatigued at the time of the
accident. Log entries can be compared with fuel receipts, toll receipts, bills of lading, delivery
manifests, satellite tracking information, accounting records and trip envelopes to determine

whether the driver has falsifying his/her log books.
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New electronic logging mandates may also result in other discoverable data that may be
relevant to your case. See Fed. Register, VVol. 80, No. 241, 78292-78414, December 16, 2015.
As of December 18, 2017, all drivers of vehicles made in 2000 and afterwards will be required to
record their duty status using electronic logs. 49 C.F.R. 8395.8(a)(1). Drivers or carriers who
tamper with an automatic on-board recording device or electronic logging device now face a
violation of 49 C.F.R. 395.8(e).

In addition to the new electronic logging mandates, drivers must also now submit
supporting documents to the carrier within thirteen days for verification purposes:

(1) Each bill of lading, itinerary, schedule, or equivalent document
that indicates the origin and destination of each trip; (ii) Each
dispatch record, trip record, or equivalent document; (iii) Each
expense receipt related to any on-duty not driving time; (iv) Each
electronic mobile communication record, reflecting
communications transmitted through a fleet management system;
and (v) Each payroll record, settlement sheet, or equivalent
document that indicates payment to a driver.

See 49 C.F.R. 8395.11(b).

These supporting documents must be retained in a manner that they may be effectively
matched to the corresponding driver's record of duty status. 49 C.F.R. 8395.11(e). If you are
used to receiving illegible shipping documents from Defendants, you have a new weapon in your
arsenal, 49 C.F.R 395.11(g), which states, "[n]o motor carrier or driver may obscure, deface,
destroy, mutilate, or alter existing information contained within a supporting document.”

Additionally, the devices must sync with its corresponding vehicle’s engine to record
engine on and off time. The rule also requires devices to be able to transfer data during roadside

inspection. The familiar graph grid of a driver’s daily duty status changes must be able to be

generated on the units themselves or in printouts.

11



Determine what electronic logging system your defendant trucking company uses.
Electronic logging programs often sync duty status changes with GPS coordinates. This may
also alert you to any discrepancies to what the logs show versus the supporting documents.

During discovery you should also be seeking documentation to determine whether or not
the motor carrier knew or should have known that its drivers were operating in violation of the
Federal Motor Carrier Safety Regulations. What did the company know and when did they
know it because an employer can be held liable for negligence and punitive damages for its own
failures under the FMCSR.

The obligations and responsibilities under the FMCSR are shared by both truck drivers
and the companies that employ them. FMCSR §390.11 states that "when a duty is prescribed for
a driver or a prohibition is imposed upon the driver, it shall be the duty of the motor carrier to
require observance of such duty or prohibition." The definition of employee includes an
independent contractor operating a commercial motor vehicle on behalf of a trucking company.
49 C.F.R. §390.5.

The motor carrier’s responsibilities begin with the hiring process of its drivers. The
employer is required to qualify a driver before the driver is allowed to operate a tractor trailer.
8391.11 of the FMCSR sets out in exact detail the manner in which the carrier must qualify each
driver, and the minimum standards a driver must meet. The driver has to fill out an application,
which includes, among other things, a listing of all accidents the driver was involved in for the
previous 3 years as well as all violations of motor vehicle laws, other than parking tickets, for the
previous 3 years. The driver also has to set out any denial, revocation or suspension of his
license, no matter how long ago. 49 C.F.R. 8391.21. The carrier must then perform an

investigation into the driver’s background, particularly his previous driving history. 49 C.F.R.
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8391.23. The driver is required pass a road test and obtain a physician’s certificate. 49 C.F.R.
8391.31 and 8391.41. The precise requirements for the driver qualification files are set out in 49
C.F.R. 8§ 391.51. This file must be kept for as long as the driver is employed and for three years
after the driver is no longer employed. 49 C.F.R. § 391.51.

Obtaining the driver’s qualifications file as well as their personnel file will provide you
with information regarding the history of the driver’s performance at both this company and his
prior companies.

Once a company hires a driver, it is their obligation to continue to monitor the driver to
ensure Federal Motor Carrier Safety Regulations compliance. FMCSR 8390.11 mandates that “it
shall be the duty of the motor carrier to require observance” by its drivers of the obligations and
prohibitions imposed by the regulations. Likewise, FMCSR 8390.13 states “no person shall aid,
abet, encourage, or require a motor carrier or its employees to violate the rules”. Documents to
be discovered to analyze this component include, but are not limited to, the following:

All written or electronic instructions, orders, or advice given to drivers in reference to

cargo transported, routes to travel, pickup or delivery times by defendants, shippers,

receivers, or other persons or organizations.

Dispatch records (written or electronic) indicating assignment of equipment and drivers

to cargo pickup and delivery, dates and times of pickup and delivery and any other

related factors.

Any driver call in records or other written or electronic records indicating

communications between company and driver in reference to the movement of cargo, or

the day to day operations of the equipment and/or driver.

All initial or rough driver’s trip check in settlement sheets along with all final accounting

documents, and computer printouts showing expenses and payments to a driver in

reference to a trip or trips.

Any and all motor carrier or driver created fuel, mileage and purchase reports or
records.

Copies of original Com Check, Cash Control, or similar service records and copies of
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front and back of all checks received or disbursed in reference to the transportation
performed regardless of disbursement reason, inclusive of all checks to drivers.

Any and all computer printouts provided to the defendants by others, including, but not
limited to, Com Check or Cash Control, listed by driver name or number or truck
number, showing the location and time of fuel purchases and mileage for the dates
indicated.

Internal policies and procedures/safety materials of the defendant motor carrier in effect
on the date of the collision (whether provided to any of its drivers, dispatchers, safety
directors, operation managers and/or auditors).

Any and all motor carrier audits of the driver’s (and co-driver’s) logs, on-duty and
driving time for the period [from six months or one year before the collision] through the
delivery of the cargo being hauled at the time of the collision.

Any and all DOT audits of, and exit reports to, the motor carrier in the five years before
the collision and any since the collision.

The complete maintenance files on the tractor and on the trailer involved in the collision
including, but not limited to, any inspections, repairs or maintenance, as well as daily
condition reports [from six months or one year prior to the collision] through the time of
the return of the tractor and trailer to service following the collision.

The document retention/destruction program or policy of the defendant motor carrier.

The dispatch and communication records between dispatch and the driver for the period
[six months or one year before the collision] through the time of the delivery of the load
involved in the collision including, but not limited to, satellite tracking or position history
of the tractor for each trip and any and all computer/e-mail communications between the
driver and the motor carrier during each such trip.

All on-board data recorders (e.g., black boxes or electronic control modules) and any
electronic data, printout or analysis of information from such devices relating to the
collision.

The factual portion of the motor carrier’s internal investigation of this incident, including,
but not limited to, determination of whether the accident was chargeable against the
driver.

Photographs, drawings and diagrams of the scene and vehicles involved in the collision.

Accident files, records and reports of this incident sent by, or on behalf of, the motor
carrier to the DOT and/or any other governmental or regulatory entity.

Contracts, leases, or other written agreements between the motor carrier and the driver,
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the owner/operator, or owner of the tractor or trailer.

Pursuant to 49 C.F.R. 396.11, drivers are required to conduct daily post-trip inspections
of: (i) service brakes including trailer brake connections; (ii) parking brake; (iii) steering
mechanism; (iv) lighting devices and reflectors; (v) tires; (vi) horn; (vii) windshield wipers; (viii)
rear vision mirrors; (ix) coupling devices; (x) wheels and rims; and (xi) emergency equipment, at
an absolute minimum. Motor carriers and intermodal equipment providers are only required to
maintain the original driver vehicle inspection report and certification of repairs for three
months. 49 C.F.R. 396.11(a)(4), (b)(4). Pursuant to 49 C.F.R. 396.13, drivers are also required
to perform pre-trip inspections.

Electronic log programs often require a driver to input whether he or she completed their
pre-trip or post-trip inspections. Some programs even have a way to document inter-trip
inspections. For the time being, paper logs printed by J.J. Keller or other companies also have
places for a driver to record their inspections. Assuming that the driver inspections are
incorporated with logs, the logs are only required to be retained for six months. See 49 C.F.R. §
395.8(k).

Sifting through all of these driver-generated inspections and maintenance records may
generate evidence to backchain the accident to the company. These inspections and maintenance
records are also necessary to review with the driver in his or her deposition In a case where tire
maintenance caused or contributed to the wreck, for example, driver vehicle inspection reports
are helpful in showing that the driver, assuming he was properly trained to look for these issues,
would have observed that the tires on his tractor and trailer were bald, improperly inflated,
and/or mismatched.

C. Depositions and Subpoenas
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In trucking case you need to prepare for deposing the Defendant driver and representative
of the trucking company in manner likely to elicit valuable information you can use to show
knowing violations of the Federal Motor Carrier Safety Regulations. In preparing for these
depositions you will need to review voluminous discovery. In deposing the Defendant driver
you must be prepared to discuss his work history, training and experience, driving record, and his
logs, and be able to compare and contrast his logs with the supporting documents retrieved in
discovery. You want to be able to quiz the driver on the details of his log, as well as the details
of the crash in order to unearth his knowledge of the Regulations and willful noncompliance.
You must have in place a thorough timeline of the days before the crash, and you must be able to
pick out any inconsistencies in the record. You also must be prepared to go through the driver
qualification file with both the driver and the company’s representative, and you need to
familiarize yourself with data and jargon that is far from common usage. In short, you must give
yourself a great deal of time to prepare for depositions, and this means getting the information
you need to make those depositions successful as soon as possible. It cannot be emphasized too
strongly that delay destroys your case in trucking litigation.

At a minimum, the deponent list should include the driver, the transportation director, the
head of operations, the safety director, the log auditor, the dispatcher, the team leader, and given
the prominence of electronic logging and fleet management, the IT person. The following areas
should be covered:

1. Do they know the purpose of the FMCSR?
2. What are the purposes of the regulations?
3. Are they to protect the traveling public?

4. Are they to prevent fatigued drivers from driving on the roadway?
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5. Are they to prevent crashes?

Try to pin down the driver and safety manager on these topics. In Burke v. Maassen, 904

F.2d 178 (3" Cir. 1990), punitive damages were not allowed because the driver claimed he did
not know that the purpose of the regulations was to promote safety. The goal is to have as many
people as possible on record testifying that they knew the FMSCR are designed to protect the
traveling public.

A deposition of the Defendant trucking companies safety manger should include
questions designed to generate information regarding qualifications and driver training, driver
audits, tractor and trailer maintenance, fleet size, procedure to follow if an accident occurs, and a
comparison of the drivers logs to the support documents.

The objective in these depositions is to determine the meaning of the documents; whether
and to what extent the company is interested in safety; whether safety meetings were conducted
by the company; and whether the company has a safety department. Many companies do not
have official safety departments, particularly if it is a smaller company. If that’s the case, find
out who was responsible for compliance with the FMCSR. If no one is identified, it is excellent
evidence that the company ignored safety completely.

During the depositions be sure to focus on the driver and how he/she was managed: the
manner in which the driver is paid; whether the driver has ever been disciplined; how the driver
is dispatched; the geographic area of operations; whether the driver has QualComm and the
manner in which it is used; whether the driver has GPS and how it is used. Depose the driver’s
regular dispatchers and establish how readily they could obtain real-time information on a
driver’s hours of service remaining. The deponents should explain the hours of service

regulations as they understand them. All of this can be used to show that the company and the
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driver were fully aware of what they were supposed to do, under the Federal Motor Carrier
Safety Regulations, but failed to do.

In the case where inspections, maintenance, and repairs are done at outside shops, you
can use the information obtained during depositions to draft subpoenas. When deposing the
driver, ask him or her for the truck stops or shops that the driver used while on the road. This
information will guide you in obtaining maintenance and repair records for the tractor and trailer
by way of subpoena. This information may be critical in a situation where the police release the
driver and the tractor-trailer within hours of the crash thus destroying pertinent evidence as to the
mechanical condition of the tractor and trailer at the time of the accident. In such a situation, if
the Defendant driver took his rig to a truck stop for repairs shortly after leaving the accident
scene, such documentation may offer proof of a mechanical defect that lead to the subject
accident. Maintenance and repair records may also contain a history of mechanical defeats
known by the driver and trucking company that can be used to support your negligence and
punitive damages claims at trial.

Your adversary may put up roadblocks to keep you from relevant information and from
deposing other individuals within the trucking company. Ex-employees may also need to be
tracked down and deposed.

In the case of a non-party, ex-employee, or where a Defendant argues that a non-party
employee is not compelled to appear, Rule 45 of the Federal Rules of Civil Procedure governs
subpoenas. Given the availability of videoconferencing and Skype, it is relatively easy to meet
the location requirements of Rule 45 without great cost.

In state court cases, obtaining an out-of-state subpoena used to require an out-of-state

commission or letters rogatory. Now, compelling a witness to attend her deposition by subpoena
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is substantially easier if your jurisdiction has adopted the Uniform Interstate Depositions and
Discovery Act ("UIDDA"). UIDDA provides for simplified procedures for courts in the state of
jurisdiction and venue to issue subpoenas for out-of-state depositions.?

The above areas are only suggestions to dive deep into your case to uncover evidence to
support your claims and pursue punitive damages.

The Payoff: Punitive Damages in Trucking Cases

Your investigation and your discovery all should be focused on uncovering evidence to
support a punitive damages award against the driver and against the trucking company for their
own conduct. A common tactic employed by defense counsel in trucking cases is concede an
agency relationship, move for dismissal of a Plaintiff's punitive damage claims and persuade the
Court to also dismiss the Plaintiffs corporate negligence claims as superfluous. Jurisdictions
have adopted various rules regarding the viability of corporate negligence claims absent a claim
for punitive damages. Therefore, it is important to keep punitive damages claims in by eliciting
the right kind of evidence during discovery.

The deeper you dive and the harder you work, the more likely you are to find what you
need to support your punitive damages claims. All of the logs, supporting documentation,
vehicle maintenance records, and similar documents you received in investigation and discovery

may prove useful in pursuing a claim for punitive damages and it is likely you will have to lay

? At this time, Alabama, Alaska, Arizona, California, Colorado, Delaware, District of Columbia,
Georgia, Hawaii, Idaho, Illinois, Indiana, lowa, Kansas, Kentucky, Louisiana, Maryland,
Michigan, Minnesota, Mississippi, Montana, Nevada, New Mexico, New York, North Carolina,
North Dakota, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, U.S. Virgin
Islands, Utah, Vermont, Virginia, West Virginia and Washington have adopted UIDDA.
Legislation is pending in Arkansas and Ohio. States like Florida, Missouri, Nebraska,
Oklahoma, Texas, and Wyoming have not adopted UIDDA.. In states where UIDDA has been
adopted, you will still have to comply with state-specific rules, requirements, and procedures.
You may still need a local practitioner to walk you through the state-specific process.
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this out for the court when defendants move for summary judgment. The standard for punitive
damages varies by jurisdiction but generally, punitive damages are awarded in cases where the
defendant knows or should know that the behavior is risky and that there is a strong likelihood
that someone else would be hurt. In trucking cases, you need these documents to show that the
driver and trucking company were well aware that the driver was fatigued while driving, had a
history of speeding, and the tractor and/or trailer were in disrepair or similar circumstances.

The more evidence of outrageous behavior you uncover in your vehicle inspection, your
paper discovery, and in depositions, the more likely your punitive damages claims will be
preserved beyond the summary judgment phase. As noted above, your discovery plan must
reveal evidence that the driver and/or the trucking company's representatives were aware of the
specific violations and unsafe habits and failed to fix them. Also, it is helpful to walk deponents
through the requirements of the FMCSR and show how they failed to follow them. Your
questions need to show that the specific safety issues and deviations for the Federal Regulations
in your case could have been discovered if anyone bothered to look. Your deposition questions
need to explore the state of mind of the driver and the state of mind of the actors within the
trucking company.

While claims for punitive damages are fact sensitive, you can use the examples below as
guidance on how to both plead and prove punitive damage claims. You need to start developing
evidence to support your punitive damages claim early, and from as many sources as possible.

Numerous cases nationwide have found that a knowing violation of the Federal Motor
Carrier Safety Regulations and improper maintenance justifies the awarding of punitive

damages.
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In Came v. Micou, No. 04cv1207, 2005 U.S. Dist. LEXIS 40037, 2005 WL 1500978

(M.D. Pa., June 23, 2005), Judge John E. Jones held that summary judgment on punitive
damages was inappropriate in a FMCSR hours-of-service-violation case. Judge Jones further
held that punitive damages were in issue where the carrier dispatched the driver even though he
was in excess of the hours of service, and failed to have effective procedures in place to verify

drivers’ hours of service. Judge Conaboy came to a similar conclusion in Burke v. TransAm

Trucking, Inc., 605 F. Supp.2d 647, 656-57 (M.D. Pa. 2009). In Burke, the court allowed a
punitive damages claim against a trucking company to survive summary judgment when the
trucking company permitted one of its drivers to continue driving despite his history of driving
over the available hours of service and falsifying logs. "[S]ubjective appreciation of the risk of
harm may be evidenced by knowledge attributable to the corporation of the risk attendant when
tractor-trailer drivers operate in violation of the hours of service violations [and] falsify logs."

In Coon v. Am. Compressed Steel, Inc., 207 S.W.3d 629 (Mo. Ct. App. 2006), the court

denied Defendants Motion for directed verdict and JNOV on a punitive damages claim where the
evidence suggested that Defendants failed to properly secure a load causing metal plates to fall
out of the truck in violation of the federal Motor Carrier Safety Regulations and applicable
industry standards. The evidence revealed that the Defendant trucking company was aware of the
regulations and industry standards and nevertheless adopted a policy in which compliance by the
drivers was discretionary. The Court found this evidence sufficient to indicate a complete
indifference or conscious disregard for the safety of others and allowed the Plaintiff's claim for
punitive damages to be submitted to the jury.

In D'Arbonne Constr. Co. v. Foster, 354 Ark. 304, 123 S.W.3d 894 (2003), the Court

instructed the jury on punitive damages where the evidence showed, based on the physical
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condition of the truck and expert testimony regarding its condition, that the Defendant had prior
knowledge and knew or should have known of the dangerous condition of the truck. The
evidence also revealed that the Defendant driver had received five citations or speeding or
defective equipment within five years prior to the accident, the truck had approximately 500,000
miles on it, and the last documented maintenance performed on the truck's brakes was five years
prior to the accident.

In Esteras v. TRW, Inc., No. 3:CV-03-1906, 2006 U.S. Dist. LEXIS 60437 (M.D. Pa.

Aug. 25, 2006), the Court denied summary judgment regarding punitive damages in a vehicle
maintenance case. There was evidence that the crash was caused by a rusted, corroded drag link
and lack of grease in the drag link joint. A representative of the truck manufacturer testified that
the rust would have been noticed during an inspection. Given that evidence, along with the
requirements of 49 C.F.R 8§396.3, the Court held that genuine issues of material fact existed as to
whether the conduct of the defendant driver and defendant trucking company was egregious
enough to support punitive damages.

In Holder v. Suarez, No. 3:CV-14-1789, 2016 U.S. Dist. LEXIS 17388 (M.D. Pa. Feb.

12, 2016), the trucking company incident report indicated that the driver sustained blowouts to
his trailer tires on the interstate and a company representative advised him to turn around and go
back to a nearby truck stop for repairs. The truck driver was driving on rims back to the truck
stop on a dark interstate well under highway speed when the decedent crashed into the back of
the trailer. There was also evidence that the tractor-trailer was without lights due to a faulty
electrical system on the tractor that the driver had rigged with a jump wire. The above evidence
was sufficient to allow the punitive damages claims to proceed to trial against the driver and the

trucking company.
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Conclusion

Trucking cases present a unique set of challenges and may require you to dive deeper to
uncover the truth. Litigating trucking cases is vastly different than your run-of-the-mill auto
accident. In some situations the identities of all responsible parties may not be readily apparent
and will requiring more thorough research and investigation to uncover the corporate shell games
and ensure that all responsible parties are named as Defendants.

The complexity of these cases does not end there. Once you have identified the parties
you must continue to dive deeper to uncover the hours of service and other violations that will
help you prove you claims against the driver and the trucking company. You will have to
familiarize yourself with the regulations and standards that control the the trucking industry.
Trucking cases require a lawyer to become familiar with complicated and extensive federal
regulations, record-keeping procedures that implicate all of the complications of electronic
discovery, and the technology and terminology of a gigantic and unique industry. From the first
moment that call comes into your office, you must be prepared to move quickly to preserve the
evidence that will make your case. While diving into these depths may require more leg work
and extensive research and investigation than your typical personal injury case, the payoff can be
substantial in that you may discover sufficient evidence to warrant an award of punitive

damages.
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1. Liability of broker or shipper for negligent hiring?®

We were recently involved in a case where a tractor-trailer—that had out of service violations,
with an intoxicated and fatigued truck driver at the helm who was driving for a company that had no
federal operating authority or insurance—ran off the side of the road and killed a man in Oregon. The
facts of the case look like a law school exam — forged insurance documents were found in the tractor-
trailer and the federal operating authority handwritten on the side of the truck with Magic Marker also
turned out to be a sham. We were brought into the case after a local attorney had sued the truck company
and other potential carriers in state court for wrongful death. We re-filed the case in federal district court
and named the shipper (the tractor-trailer was loaded with their products) and the transportation broker as
additional defendants. The shipper and broker filed many summary judgment motions, attempting to
convince the court that they had no responsibility for, or relationship with, the intoxicated driver or the
fly-by-night trucking company that caused the crash; and they argued that punitive damage claims also
should be dismissed. Our fundamental task was to show the court that this case was not just about the
driver or the uninsured and rogue truck company; to get pass summary judgment, we needed the court to
take a step back in time, beyond the moment or hours leading up to the crash, and ask how it came to be
that this driver and this truck were even put on the road in the first instance.

The foundation of our summary judgment responses was the burgeoning cases applying the tort
of negligent hiring against transportation brokers and shippers. We were successful on the shipper
liability. And we survived summary judgment on the right to pursue punitive damages against both the
shipper and the broker. Ultimately, based on insights gleaned from a focus group and the interplay with
Oregon’s apportionment statute, we dismissed the shipper and the rogue truck company. We went to trial
and the jury returned a verdict on March 2, 2012 that included a substantial punitive damages award
against the broker and the driver; this may be the first punitive damages award specifically for negligent
hiring (rather than, say, punitive damages against the driver or truck company with a finding of vicarious
liability against the broker, for which there often is not enough control in the broker/carrier context).

What follows is a summary of the key law on broker and shipper liability for negligent hiring.
The challenge in this area is the common law principle that an employer of an independent contractor is
generally not liable for the negligent acts of the contractor. When transportation brokers retain truck
owner-operators (truck companies) to transport loads, savvy brokers require the owner-operator to sign an
agreement stating that the owner-operator is an independent contractor. The challenge for shipper
liability is even greater—often, like in our case, there are multiple intermediary parties between the
shipper and the truck company or driver (such as brokers, carriers and subcarriers)—and the shipper
argues that it cannot be liable for an independent contractor, especially not one that is once, twice or even
three times removed and/or when it contracted with a broker to assume all responsibility for the load.

A Restatement (Second) of Tort § 411

A party generally is not liable for the negligence of its independent contractors. Courts,
however, recognizing the inequity of allowing a company that benefits from certain work to escape
liability for risks created by the performance of that work, have developed numerous exceptions to this
rule. One such exception is when the company is negligent in selecting or hiring the contractor. Section
411 of the Restatement (Second) of Torts, as applied by some courts, provides that shippers and brokers
are liable: “for physical harm to third persons caused by [their] failure to exercise reasonable care to

! Portions of this section of the paper are excerpted from a chapter of the multi-volume treatise, Litigating Truck
Accident Cases (West), which I co-authored with Michael Leizerman and use with permission of Thomson Reuters
and AAJ Press. For more information on this publication, please visit www.west.thomson.com.
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employ a competent and careful contractor (a) to do work which will involve a risk of physical harm
unless it is skillfully and carefully done, or (b) to perform any duty which the [company] owes to third
persons.”

B. The Hurnblad Decision

In L.B. Foster v. Hurnblad, the Ninth Circuit Court of Appeals held that, for purposes of
determining liability for negligent hiring of an independent contractor under § 411, trucking is an activity
that “involves a risk of physical harm unless it is skillfully and carefully done.” 418 F.2d 727 (9th Cir.
1969). In Hurnblad, the shipper—a national steel and fabricating company—entered into a shipper-carrier
contract with a carrier; the carrier ultimately subcarried/brokered the load out to a different truck owner-
operator; the owner-operator used one of his own drivers to transport the load. Hurnblad upheld a verdict
finding the shipper liable for plaintiffs’ personal injuries based on the shipper’s failure to make a
sufficient inquiry as to the carrier’s competence under § 411.

The Hurnblad court observed that there was no evidence that the shipper had actual knowledge of
the carrier’s incompetence; the carrier had not committed a series of prior negligent acts, and there was no
evidence that the carrier had a poor reputation or that the shipper was in any forewarned of the carrier’s
incompetence. Under these fact, the Ninth Circuit Court of Appeals found that “[t]he question remains,
however, whether under the evidence and applicable legal principles the jury was entitled to find, as it in
effect did, that in the exercise of reasonable care [the shipper] should have investigated [the carrier or
sub-carrier’s] competence.”

Hurnblad teaches, regarding probative evidence of a shipper’s negligent hiring of “a carrier or
transportation broker,” that a carrier’s or transportation broker’s lack of experience, poor financial
condition, failure to respect federal certificate requirements, and willingness to do business at cut rates
may be such that, apart from prior acts of negligence, the finder-of-fact may reasonably infer that the
carrier or broker could not provide safe [transportation].” The Ninth Circuit ultimately concluded that “in
light of [the shipper’s] experience in shipping similar loads” and “of the highway danger posed by the
size of this load,” the jury was “warranted . . in finding that [the shipper] failed to make a reasonable
inquiry as to [the carrier’s] competence.”

e The Court held the shipper to an even higher standard of care because there was evidence that the
shipper was not just a “casual shipper of goods”; rather, the shipper sent out “about 400 interstate
and intrastate shipments of steel a month. Approximately 70-80% of these shipments are made
by trucks.”

e The Court also held the shipper to an even higher standard of care because “the shipment in
question consisted of 40,000 pounds and the jury could have found that a shipment of this size
calls for special care in the selection of the carrier.” (the loads in most of our cases are nearly
double this weight)

C. Hurnblad’s Progeny

Numerous federal and state courts apply Hurnblad to shipper and broker liability for negligent
selection of an incompetent carrier or sub-carrier.
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Hudgens v. Cook Industries, Inc., 521 P.2d 813, 814 (Okl. 1973). The Supreme Court of Oklahoma
relied on Hurnblad to overturn a trial court’s summary judgment in favor of the shipper on the shipper’s
liability for personal injuries when a truck hauling the shipper’s wheat collided with another vehicle. The
Hudgens court reasoned that, “it is the duty of one who is regularly engaged in a commercial enterprise
which involves selection of motor carriers as an integral part of the business, to exercise reasonable care
to select a competent carrier. Failure to exercise such care may create liability on the part of the [shipper]
for the negligence of that carrier.” Hudgens ultimately found that summary judgment was not proper,
stating: “If there is competent evidence tending to show that such [defendant shipper] knew, or in the
exercise of reasonable care should have known, that the independent contractor was not such a driver, and
reasonable men might draw conflicting conclusions on the matter, then whether or not the [defendant
shipper] was negligent in the discharge of his duty to select a competent contractor becomes a question to
be determined by the trier of the fact.”

Puckrein v. ATI Transport, Inc., 897 A.2d 1034, 1045 (NJ 2006). The court applied section 411 of the
Restatement to overturn the grant of a shipper’s summary judgment motion. Puckrein is a wrongful death
case, in which an unregistered and uninsured tractor-trailer with out of service violations struck and killed
two people. The Puckrein shipper sometimes used its own trucks, and sometimes the shipper contracted
with other carriers to do so. With respect to the load that was the subject of the case, the Puckrein shipper
contracted with a carrier to transport a load under a shipper-carrier agreement that stipulated that the
carrier could not sub-contract the work out without prior written approval of the shipper; the carrier sub-
carried out the load at issue in that case.

The Puckrein court set forth the elements of a shipper’s negligent hiring claim: (i) the company that
transported the load was incompetent; (ii) the harm that resulted arose out of that incompetence; and (iii)
the shipper knew or should have known of the incompetence. The court determined that a “hauler’s basic
competency included, at a minimum, a valid driver’s license, a valid registration certificate, and a valid
liability insurance certificate card. Without those, the hauler has no right to be on the road at all.” In this
regard, Puckrein teaches that “licensing, registration, and insurance are, under our law, the sine qua non
to the transport of goods on the highway.” The court further instructs:

Registration, concomitant to inspection, is a method of insuring the safety of vehicles that
place the public at risk and insurance is the guarantee that innocent victims of errant
truckers will be compensated. Thus, the core question here is not whether [the sub-
hauler] was competent to transport the [shipper’s] loads upon the public highways-it was
not. The question is whether [the shipper] violated its duty to use reasonable care in
selecting a trucker and whether it knew or should have known of [the sub-hauler’s]
incompetence. ***

At a minimum, [the shipper] was required to inquire whether its haulers had proper
insurance and registration because without those items the hauler had no right to be on
the road. Just as [the shipper] itself could not have transported products in unregistered
and uninsured trucks, it was not free to engage an independent contractor that did so.

The Puckrein court ultimately found that “even if it could be proved that [the shipper] made reasonable
inquiry of the [sub-carrier] at the time of its original retention, its duty did not end there.” The shipper
“had a continuing duty to inquire” and because the subcarrier’s insurance certificate had expired, the
shipper “should have known” that the subcarrier had become “incompetent to transport its products.” The
court, therefore, denied the shipper’s motion for summary judgment.
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Schramm v. Foster, 341 F. Supp.2d 536 (D. Md. 2004). The transportation broker was denied summary
judgment because the court decided that the broker should have known that the carrier had safety issues.
Schramm held that a broker has a duty to use reasonable care in selecting truckers whom it maintains in
its stable of carriers. Specifically, the court found that the broker has a duty to check safety statistics of
carriers and “maintain internal records of the persons with whom it does business to assure that they are
not manipulating their business practices in order to avoid unsatisfactory SafeStat ratings.”

Jones v. C.H. Robinson Worldwide, Inc., 558 F. Supp. 2d 630 (W.D. Va. 2008). A federal district court
held that the personal injury plaintiff presented a valid claim for a broker’s negligent hiring in a tractor-
trailer case. The C.H. Robinson broker actually investigated to ensure that the carrier was insured, that it
had a “conditional” safety rating and that it had valid operating authority from the FMCSA The federal
district court found the fact that the carrier had a conditional rating on the FMCSA website’s database of
safety scores (“SafeStat”) created a material question of fact—especially when the FMSCA website states
that it makes safety scores public, even though the reliability of such data is imperfect, because the
FMSCA “will continue to provide valuable help to carriers measuring their own safety performance,
shippers determining a carrier’s reliability, and insurance underwriters assessing a carrier’s risk level”—
and, therefore, “whether the [defendant] breached the appropriate duty of inquiry in selecting a competent
carrier must go the jury.

Chinn v. Mark Transp, Inc., 2010 WL 374958 (N.J. Super A.D. 2010). The plaintiff was injured when
a tractor-trailer “blacked out” after having been on the road for 13 hours. The wholesaler/shipper used the
driver’s employer to deliver its fuel products. The driver and his literal employer stipulated to their
liability. There was conflicting evidence about whether the driver was medically examined and certified
(as required by 49 C.F.R. 88 391.11(a) and 391.45). In holding that the plaintiff could proceed against
the shipper, the Court found that there was a duty to inquire about the employer’s ability to legally travel,
including its drivers’ medical qualifications. Because there was a question of fact about whether the
driver’s “blacking out” was due to a medical condition which would have been discovered through a
medical examination, summary judgment was not proper and the plaintiff was permitted to proceed
against the shipper.

Surviving summary judgment on negligent selection against a broker or shipper is not always the
outcome —see, e.g., lllinois Bulk Carrier v. Jackson, 908 N.E.2d 248 (Ind. 2009) and Alaubali v. Rite Aid
Corp., 320 Fed. Appx. 765, 2009 WL 886889 (9th Cir. 2009)—but, taken together, the decisions
discussed above show that shippers and brokers may be exposed to liability if they select an incompetent
carrier or truck company whose incompetence causes an injury and it knew or should have known that
the carrier was incompetent.

D. Other Potential Theories
Other potential sources of broker liability include the law of negligent undertaking (discussed
below), joint venture and alter ego liability, and using Carmack Amendment cases to show that the

ostensible broker should be deemed the “carrier” of the load. The latter argument has not proved
successful in the personal injury context; it might, however, with the right set of facts.
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1. SAFETY COMPLIANCE COMPANY

Truck companies often engage so-called safety compliance or consulting companies to handle
compliance with the Federal Motor Carrier Safety Regulations (for example, to obtain federal operating
authority, establish and maintain log books and other documentation, create and ensure compliance with
forms, establish criteria for drivers, train drivers, among other things). We recently were brought into a
tractor-trailer case to determine whether there was any additional insurance coverage; a very young girl
was severely injured by a large tractor-trailer and would require tremendous care for the rest of her life.
After some additional discovery, we were able to add the consulting company that the truck company had
used prior to the collision to handle compliance matters. After we filed our response to the compliance
company’s summary judgment papers, the company quickly offered a substantial settlement. And we still
were able to proceed against the truck company and other parties in the case. In short, it is important to
seek discovery about who handled safety and compliance for the truck company and specifically whether
they outsourced any of this work to third party consulting or compliance companies.

We could not find an established body of case law holding safety compliance companies
responsible in truck collision cases. Our response instead relied on cases applying 8 324A of the
Restatement (Second) of Torts to inspection and compliance companies in other industries (such as
elevator inspection companies). The structure of 324A is a bit complex; to recover, a plaintiff must
prove (1) that the compliance company undertook to provide services for another that the compliance
company should recognize as necessary for the protection of the person or property of the plaintiff, (2)
that the compliance company performed its undertaking negligently, and that this negligence was the
proximate cause of the plaintiff's injury, and (3) that the situation among the parties exemplifies one of
the three subsections of section 324A. Section 324A specifically provides:

One who undertakes, gratuitously or for consideration, to render services to another
which he should recognize as necessary for the protection of a third person or his
things, is subject to liability to the third person for physical harm resulting from his
failure to exercise reasonable care to protect his undertaking, if

(a) his failure to exercise reasonable care increases the risk of such harm, or

(b) he has undertaken to perform a duty owed by the other to the third person, or
(c) the harm is suffered because of reliance by the other or the third person upon the
undertaking.

A contract, while relevant and probative, is not the only way to establish the scope of the undertaking. To
be sure, the compliance company tried to limit its undertaking/role, claiming it just handled a few specific
tasks. Carefully planned discovery—review of the company’s website and pointed deposition
guestions—created, at the very least, a question of fact about the compliance company’s role. In this
regard, whether a defendant in a negligence action owed a duty to use due care is usually a question of
law for the court to determine; but courts hold in cases under section 324A that the existence and scope of
a defendant’s duty depends on the nature and extent of its undertaking, and these, in turn, are questions of
fact for the jury (See Pratt v. Liberty Mut. Ins. Co., 952 F.2d 667 (2d Cir. 1991) (collecting cases).

We relied on the contract between the compliance company and the truck company, the conduct
and course of dealings between them, advertisements/ language on the compliance company’s website
(such as “we will serve as your ‘in-house’ compliance team™) and other testimony from both the
compliance company and the truck company to establish that the compliance company undertook at least
some of the truck company’s safety compliance duties to the driving public. That satisfied (b), which
should have been sufficient to carry day. We established (a) by showing, based on the facts of the case,
that if the compliance company had carried out its obligation to ferret out inexperienced drivers, the crash
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would not have occurred. This provided a separate, independent basis to proceed. And with respect to
(c), the driving public (like the plaintiff’s parents), relied on truck companies to be in compliance with
applicable safety regulations and sworn testimony established that the truck company relied on the
compliance company to point out inexperienced drivers and other safety issues.

To avoid liability, the compliance company also argued that § 324A did not apply because it did
not implement or control all of truck company’s safety obligations. This argument also did not carry the
day. Courts merely require some evidence that the safety company take on some safety duties. Courts
have not require a third party safety company to assume all safety obligations or even to implement any
safety measures to trigger 8 324A liability (see, e.g., Santillo v. Chambersburg Engineering, 603 F. Supp.
211, 214 (E.D. Pa. 195), aff’d 802 F.2d 448 (3d Cir. 1986))). The Santillo court reasoned that the
company delegated at least some portion of their concern for safety to the defendant inspection
company—if it had not, then it would force the conclusion that the company paid for services for which it
had no need or use—there was a valid claim that should go to a jury.

Relying on Santillo and the plain language of § 324A, another federal district court denied
summary judgment to a safety consulting company, finding that a reasonably jury could conclude that the
company failed to trigger the remedial actions that could have protected the plaintiffs. (Clark v. W &M
Kraft, Inc., 2007 WL 120136 (S.D. Ohio Jan. 10, 2007)). The court reasoned that “safety concerns by
their nature involve consideration of protection of third parties, such that safety consultants had a duty to
[third parties].” The federal court rejected the argument that the contract provisions did not specifically
include inspection of the particular defective equipment, or to perform a safety audit, or even to
implement any safety measures. Applying Santillo, the court instead relied on the fact that the consulting
company “conducted site visits and prepared safety materials.”

Other courts have followed these decisions. For example, in Canipe the Fifth Circuit Court of
Appeals held that genuine issues of material fact existed as to whether an employer delegated to
defendant company—which had contracted with the employer to provide safety inspections and related
services—any part of the employer’s duty to maintain a safe workplace or relied at least partly on the
defendant company to discover unsafe conditions. (Canipe v. Nat’l Loss Control Servs. Corp., 736 F.2d
1055 (5th Cir. 1984)). The Fifth Circuit found it “unnecessary to resolve this dispute,” because even
“accepting the defendant’s characterization of its contractual obligations,” the court held that the record
contained other facts that established a genuine issue about the scope of the undertaking, which
determines the scope of its duty. The court reversed the district court’s grant of summary judgment to
conclude that the district court adopted an “unduly narrow approach” in requiring evidence that the
employer delegated “all” responsibility to the Simplex-equivalent.  Specifically, the Fifth Circuit held
that subdivision (b) of § 324A comes into play “as long as the party who owes the plaintiff has a duty of
care has delegated to the defendant any particular part of that duty.” And, the court also held that a
company “need not forsake completely a particular aspect of its safety program.” In denying summary
judgment for liability under subdivision (b) of §324A, the Fifth Circuit relied on the fact that the
consulting company held “itself out as an expert in safety services, “provide[d] those services for a fee”
and was “hired specifically to find hazards.” Similarly, the Second Circuit Court of Appeals held that
advertising was admissible to establish what a consulting company undertook for purposes of 8324A,
without necessity of demonstrating that the hiring company (i.e., the truck company) actually relied on the
advertising (See Pratt , 952 F.2d at 670). The court reasoned that reliance is a prerequisite to liability
only under subdivision (c) of 8 324A; but, the “disjunctive nature of § 324A does not require evidence to
be relevant to all three of its subjections. The advertisements at the very least were relevant to the issue
of whether there was an undertaking by the defendant (8§ 324(b)) by demonstrating what defendant
declared publicly that it customarily undertook to do for [its clients].”
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To summarize, in discovery, be sure to gather information about whether the truck company used
the services of any consulting or compliance companies and about any contract between the truck
company and the consulting company. Equally important, find out about whether the consulting
company conducted any site visits; maintained a desk or work area at the truck company; designed or
used its own forms for accident reporting, vehicle inspection reports, preventative maintenance, driver
application forms, requests for information from other carriers, etc.; informed the truck company of
unsafe or non-compliant conditions; undertook any responsibility for driving training or experience; or
recommended policies and procedures regarding compliance with applicable safety laws. These are just
some of the many areas to explore. You may be able to find evidence of at least one, if not all three, of
the three potential sources of liability under § 342A.

Not every case comes out in favor of liability of course. But with respect to these cases, careful
analysis of the facts shows that there typically were undisputed facts showing that there was no
“undertaking” (see, e.g., Cantalupo v. Lewis, 47 So. 3d 896 (FI. App. Ct. 2010) (the undertaking clearly
ended—and had no continuing impact—before the injury)) or the duties were so limited that it was clear
that the consulting company did not actually undertake the duty at issue in the case (see, e.g., Robert-
Blier v. Statewide Enters., 890 So. 522 (FI. App. 2005).

Finally, we have relied on a theory of negligent undertaking to defeat motions in limine with
respect to shipper contracts and related documents in broker liability cases. Whether the theory could be
relied as an alternative source of liability against a shipper or broker remains uncertain; it may be worth
pursuing depending on the facts of a particular case.

CONCLUSION

Companies that ship goods, or arrange for their shipment, take legal responsibility for the
shipment of those goods. Shippers and brokers simply cannot be permitted to continue to hire cheap, fly-
by-night carriers who are otherwise uncollectible once sued in tort. What is more, safety compliance
companies cannot shield truck companies from liability; nor can safety compliance companies continue to
fall short in actually bringing companies into compliance with motor carrier safety regulations. By
seeking out additional responsibility parties, we can expose complex trucking enterprises and obtain just
compensation for our clients.

Rena Samole

rena@Ileizerman.com
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