The Bad Faith and Personal Counsel “Clubs” in Third-Party Cases

Many people believe that bad faith can only be used in a first-party case such as a
UM/UIM or med pay claim. However, bad faith is a highly overlooked “club” that plaintiffs’
lawyers can use to get larger settlements in third-party tort claims. It is also surprising to many
lawyers that tortfeasor’s insurers may be forced to hire two separate defense counsel.
The scenario that plaintiffs’ lawyers often find difficult is the potential excess claim.
However, plaintiffs’ counsel can use leverage to get an insurer to pay the limits when (1) the
maximum exposure of the tortfeasor’s insurer is policy limits; and (2) the tortfeasor’s insurer is
using in-house or comparatively inexpensive outside counsel. The tortfeasor’s insurer has every
incentive to “dig in” on these claims.
Many cases have the potential to exceed the policy limits. Plaintiffs’ counsel can
reasonably justify potential excess exposure claims through jury verdicts and settlements, risk
analysis, and through economic cost projections.
Economic leverage comes in two (2) forms in a potential excess claim:
1. Bad Faith — Plaintiffs can receive an assignment of the
tortfeasor/insured’s claim against the tortfeasor’s insurer; and
2. Conflict of Interest and Multiple Counsel — Plaintiffs’ counsel can argue
that the tortfeasor’s insurer must hire personal counsel for the defendant in
addition to defense counsel.
Both approaches can significantly increase the exposure to the tortfeasor’s insurer.

I.

Bad Faith In Third-Party Claims.
A.

Procedure.

Although there is no direct bad faith cause of action against a tortfeasor’s insurer in
Ohio,1 plaintiffs may request the assignment of the tortfeasor/insured’s bad faith claim in the
event of an excess verdict.2
The procedure to expose the tortfeasor’s insurer to a bad faith claim requires:
1. A demand in excess of policy limits (potential exposure to an excess
claim);
2. A reduced demand within policy limits;3 and
3. Plaintiff’s counsel should give a reasonable time for the tortfeasor’s
insurer to evaluate the claim before withdrawing the limits demand.4
B.

Grounds For Bad Faith.

Although there are many potential grounds for bad faith, the criteria most useful in
potential excess claims include:
1. Torfeasor’s insurer must provide equal consideration to the interest of its
insured;5
2. The strength of the case on liability and damages;6
3. Did the insurer conduct an IME?7
4. Did the insurer notify the insured of her right to independent counsel to
protect his personal exposure?8
5. Did the insurer advise its insured of its conflict of interest when there is
excess exposure?9
6. Did the insurer request contribution to the settlement by its insured?10
7. Did the insurer ignore counsel’s advice?11 and
8. Independent of an excess verdict, insurer has a separate duty to conduct an
adequate investigation and evaluation of the claim.12
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II.

Insurer’s Duty To Pay For Personal Counsel.
The second “club” that plaintiffs’ counsel can use is argue that a potential excess verdict

creates a conflict of interest requiring the tortfeasor’s insurer to pay for a second attorney, at the
insured’s selection, as personal counsel for the tortfeasor.13 It is quite surprising how many cases
in Ohio support the ability for the tortfeasor/insured to receive individual personal counsel paid
by the torfeasor’s insurer. Insurers hate to see their case costs and attorneys’ fees exceed normal
ranges and expectations.
Moreover, personal counsel may place their own leverage upon the insurer to settle the
claim within policy limits to avoid excess exposure to the insured. The personal counsel also
cannot be selected by the insurer since this may be additional evidence of bad faith.
CONCLUSION
Many cases can be argued as creating exposure in excess of the tortfeasor’s policy limits.
Combining potential bad faith and personal counsel paid by the insurer can significantly increase
potential exposure to the tortfeasor’s insurer well above policy limits and normal defense costs.
The leverage available to obtain larger settlements is now much greater.
Bad faith claims provide a strong incentive for insureds to act fairly:
The potential for a bad faith claim acts as an incentive for insurers to act in a
reasonable manner in defending and settling claims.14
Plaintiffs’ lawyers should take advantage of both “clubs” – bad faith and payment of personal
counsel for the tortfeasor/insured.
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