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We always complain about the weather, but we never do anything about it.
-Groucho
When I graduated law school in 2002, it was the height of the frenzy that was ScottPontzer.i Ohio was the hothouse for uninsured/underinsured motorist coverage issues and
litigation. Being at a large plaintiffs’ firm, my task was to keep pulling together the hundreds of
fast-flowing court decisions on each of the dozens of moving target issues that were being
litigated in Ohio like they never had been in any other jurisdiction. Each brief filed by every side
was accompanied by a stack of supportive unreported cases. If that stack was less than two
inches thick, well, you’d lose the weight of authority argument.
It was clear I had died and gone to hell. Insurance law was so far through the looking
glass in Ohio that even the UM/UIM statute had been amended five times in the preceding ten
years! What in the world was going on? Then it hit me.
Politics. With apologies to Flo, car insurance is not sexy. The carriers know that well,
which is why they pitch their products with charming little reptiles, or Jake in khakis, or even
Shaq. Dennis Haysbert yes, Kate Upton, not so much. The only thing sexy about insurance is
the annual flow of tens of millions of dollars in Ohio alone. And money might have something
to do with politics.
Not only has Ohio has been ground zero for insurance coverage litigation, but Ohio is
arguably the most important state in the Union for American electoral politics. Pontzer was an
absurdity,ii and in hindsight, it’s difficult to look at its rationale as anything other than a judicial
comeuppance directed at a foible in the fine print. Most insurance policies consist of a few lines
describing the coverage, followed by thirty pages of limitations and exclusions, but even still. I
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can’t help but wonder: are our clients paying the tab in 2017 for the pendulum having swung so
far in 1999?
We the trial lawyers are out-gunned in the State house, and targeted by federal legislation
too.iii Back in 2011, OAJ compiled and published the statutes and case law that implemented tort
“reform” in Ohio in just the preceding decade. The bound volume stacked up higher than all
those unreported authorities from the old days… but they apply to all claims, all of our clients,
and all Ohioans. It’s been a storm to rival Jupiter’s red spot in size, duration, and fury. And we
always complain about it, but what do we do? What can we do?
Two things, broadly speaking: talk, and write checks. Personally, I’m not fond of the
rules of political speech as they concern money these days, but that doesn’t matter. What does
matter is that two seats on the Ohio Supreme Court will change hands next year. Ohio will elect
a new Governor next year. And every single seat in both the U.S. and Ohio Houses of
Representatives will have an occupant elected, next year. Most certainly, candidates who
embrace Ohio’s inviolateiv right to trial by jury face stiff headwinds. Standing against the
systematic devaluation of the rights of consumers, of nursing home patients, and of injured
persons has a distinct “cavalry vs. tanks” feeling that we know well.
Which brings us to talk. The “cavalry vs. tanks” myth many of us know hides another
lesson we can’t learn often enough. Beginning with the fact that it did not happen,v the lesson is
messaging. The charge at Krojanty was over in a day, but the propaganda lives forever.
Communication, with clients, with adversaries, with juries, it’s our livelihood. Yet we’re being
out-messaged. Sight unseen, your incoming Insurance Section Chairvi is comfortable referring
the reader to numerous other pieces in this Quarterly alone that will lay out OAJ’s long game to
meet the realities of political spending. But the short game belongs to all of us.
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One might say talk is cheap, but I prefer to think of it as being affordable. As plaintiffs’
lawyers, we shoulder the solemn responsibility of explaining to persons who have been wronged
why their wrong may not be actionable. Whether or not damage caps discourage lawsuits, it falls
to us to explain to catastrophically injured persons why their elected officials have chosen “to
impose the cost of the intended benefit to the general public solely upon a class consisting of
those most severely injured …”.vii Neither the legislators nor justices who uphold such laws
have to deliver that message to the individuals whose pain and suffering is devalued, but we do.
Those are the most difficult conversations. But what we must do is make them just a little larger.
Talking to clients, talking to legislators, having clients talk to legislators, the new broadcast
medium of social media, it all matters. “All [we]’ve got is a red guitar, three chords, and the
truth.”viii
Whether messaging can match money remains to be seen. But the issues are sobering.
Regulatory captureix is nothing new under the sun, but the flow of dollars in American politics is.
No example is more alarming than the current federal RICO case determining just how much
State Farm had to do with the election of a Justice of the Supreme Court of Illinois.x While the
free market is loathe to have the government “pick winners and losers,” with State Farm and
other big spenders, picking winners and losers is the whole point.
Earlier this year, the Ohio Department of Insurance announced that “Ohioans pay among
the lowest for insurance.”xi On the surface, that's great for consumers. As trial lawyers though,
let’s remind our clients of a fact well known to the insurance lobby: You get what you pay for.
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