April 11, 2016

Robert Waterman, Compliance Specialist
Wage and Hour Division
U.S. Department of Labor
Room S–3510
200 Constitution Avenue, N.W.
Washington, DC 20210
Via Electronic Submission
http://www.regulations.gov
Re: Proposed Department of Labor (Wage and Hour Division) Rule on Establishing Paid
Sick Leave for Federal Contractors (RIN 1235–AA13)
Dear Mr. Waterman,
The National Employment Lawyers Association (NELA) respectfully submits the following
comments in support of the Proposed Department of Labor Rule on Establishing Paid Sick Leave
for Federal Contractors (RIN 1235–AA13).
NELA is the largest professional membership organization in the country of lawyers who
represent employees in labor, employment, wage and hour, and civil rights disputes. NELA
advances employee rights and serves lawyers who advocate for equality and justice in the
American workplace. NELA and its 69 circuit, state, and local affiliates have a membership of
over 4,000 attorneys who are committed to working on behalf of those who have been illegally
treated in the workplace. Thus, NELA has an interest in the U.S. Department of Labor’s (DOL’s)
proposed rule implementing Executive Order 13706, Establishing Paid Sick Leave for Federal
Contractors (“the EO” or “the Order”).
The proposed rule will directly benefit an estimated 828,000 employees of federal contractors,
including an estimated 437,000 employees who currently receive no paid sick leave. The
proposed rule requires contractors to allow employees working on, or in connection with a
covered contract, to accrue up to 56 hours of paid sick time annually to care for their own
medical needs, a family member’s medical needs, or for purposes related to domestic violence,
sexual assault, or stalking. These employees will join the approximately 10 million or more
workers across the country who have, or will soon have, access to paid sick leave as a result of
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laws that have been enacted in five states, the District of Columbia, and more than 20 localities
across the country.1
I.

The proposed rule will benefit workers, public health, and the economy, and
aligns with existing state and local paid sick leave laws.

The proposed rule prohibits a contractor’s interference with an employee’s accrual or use of paid
sick time, as well as discrimination against an employee for using or attempting to use paid sick
time, filing a complaint, cooperating in an investigation, or informing another of his or her rights.
State and local paid sick leave laws have similar protections. Such protections are fundamental,
because without them a worker’s right to earn paid sick time would be illusory. In the United
States, nearly half of private sector workers (49 percent) who have paid sick time say their
employers have progressive disciplinary policies that punish workers for using paid sick time;
more than one-third report that they fear retaliation or abuse for utilizing paid sick time.2
Provisions regarding notice, interference, discrimination, and enforcement are also included.
NELA considers these provisions critically important. Pursuant to the proposed rule, contractors
will be required to notify employees performing work on, or in connection with a covered
contract, of the paid sick time requirements by posting a notice provided by DOL in a prominent
and accessible location in the workplace. Contractors are familiar with posting requirements
under federal employment laws and executive orders.3 Additionally, the provisions require
contractors to inform employees, in writing, of the amount of paid sick time the employee has
accrued but not used. This will ensure that employees have the information they need to use their
sick time appropriately.
The proposed rule also includes important enforcement provisions, allowing employees to file
complaints with DOL’s Wage and Hour Division, and provides remedies such as recovery of
liquidated damages and the possibility of debarment for contractors who are found to have
disregarded their obligations under the EO. While these enforcement provisions are essential to
protecting workers’ rights and discouraging contractors from violating the law, this comment
letter proposes a change that would further strengthen the enforcement of the rule.
NELA strongly supports the inclusion of a wide array of circumstances under which sick leave
can be taken. The proposed rule requires that workers be allowed to use paid sick time for
absences from work due to the employee’s or a family member’s physical or mental illness, or to
obtain medical care, or for purposes related to the employee or employee’s family member
dealing with domestic violence, sexual assault, or stalking. Defining these different
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circumstances as bases for the use of paid sick leave is consistent with similar laws across the
country.
Providing workers time off to attend to their own and their family members’ health care needs
will ensure a healthier and more productive federal contracting workforce. Paid sick time reduces
recovery time, promotes the use of regular medical providers rather than hospital emergency
departments, and reduces the likelihood of workers spreading illness.4 Access to paid sick time
helps decrease the likelihood that a worker will put off needed care, and can increase the use of
preventive care among workers and their children.5 Allowing workers time off to care for their
children helps ensure that recovery is faster and is a factor in preventing future health problems.6
The inclusion of coverage for time off related to domestic violence, sexual assault, or stalking, is
essential for the safety and economic security of workers. Survivors of domestic and sexual
violence are often forced to lose days of paid employment because of the violence they face.
According to surveys from the Bureau of Justice Statistics, 36 percent of rape and sexual assault
victims lost more than ten days of work following victimization, and more than half of stalking
victims lost five or more days of work.7 Each year, victims of domestic violence are forced to
4
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miss nearly eight million days of paid work, costing more than $700 million annually due to lost
productivity.8
Another strength of the proposed rule is the flexibility embodied in the definition of what
constitutes a family relationship. Inclusions that an “[i]ndividual related by blood or affinity
whose close association with the employee is the equivalent of a family relationship,” and that
“any person with whom the employee has a significant personal bond that is or is like a family
relationship, regardless of biological or legal relationship” sets an appropriate standard to
establish a familial relationship. In response to DOL’s request for input, NELA does not believe
specific limitations are necessary. In fact, any attempt to enumerate and limit the types of
relationships covered by the “blood or affinity” standard could undermine its purpose and
exclude important family relationships. DOL’s emphasis on a significant personal bond,
regardless of a biological or legal relationship, captures the essence of this standard and reflects
the reality of today’s families. The example of a worker who has provided, for five years, unpaid
care to an elderly neighbor illustrates the breadth of the kinds of significant relationships covered
by a flexible definition.
The accrual rate and maximum accrual amount set out in the proposed rule will enable workers
and contractors to realize the benefits of paid sick leave, and are aligned with state and local
laws. Contractors must allow workers to accrue one hour of paid sick time for every 30 hours
worked on or in connection with a covered contract, though the contractor may limit an
employee’s accrual to 56 hours (the equivalent of seven days for a full-time worker) annually.
Enabling workers to accrue an adequate amount of paid sick leave is essential to realizing the
intended benefits of this proposed rule. An uncomplicated case of influenza can take between
three and seven days to resolve, and most healthy adults may be contagious for five to seven
days after becoming sick.9 In addition, allowing accrual up to 56 hours is in line with typical
private sector employers’ practices.10 Offering comparable benefits will help federal contractors
compete with the private sector for talented employees.
NELA strongly supports reinstatement of accrued, unused, paid sick time for employees rehired
by the same contractor or a successor contractor within 12 months after a job separation.
Reinstatement of paid sick time means that an employee will not lose her accrued time if she
leaves and returns to the same job on one contract, or while she remains employed by an
employer in between work on covered contracts. Additionally, NELA supports DOL’s
interpretation of the EO to mean that an employee does not forfeit accrued paid sick time when
she takes a job working on a successor contract. Reinstating unused, paid sick time may
encourage employees to continue working for the same contractor on new contracts and on
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successor contracts, which will further improve efficiency for the contractor and for the
government.
II.

To effectuate its purpose, the proposed rule should establish attorneys’ fees and
cost-shifting provisions that inure to the benefit of a prevailing employee who is
represented by private counsel in an administrative proceeding for enforcement
of this rule.

Although the EO does not provide employees with a private right of action allowing them to file
an action in federal court to seek a remedy for a violation, the proposed rule is enforceable
through an administrative process. The rule would be strengthened by the addition of language to
allow prevailing employees represented by private counsel to recover attorneys’ fees and costs.
Employees may seek legal advice to help them understand and vindicate their rights through the
DOL remedial process. As with many statutes enforced through the Agency process, employees
can benefit from the assistance of private counsel in preparing a complaint or petition for review.
Without the ability for prevailing employees to recover attorneys’ fees, enforcement of the
proposed rule will be weakened.
Availability of attorneys’ fees is especially important because in many of these matters the dollar
amount of the economic loss to the employee may not seem significant, but for some workers a
denial of paid sick leave will create great hardship, such as inability to make a rent or a car
payment. Given that the proposed rule permits employers to limit paid sick time to 56 hours per
year, as stated above, the actual economic damages in such cases will often be minimal. The
financial loss to a full-time employee who earns $50,000 annually, but who has not been
permitted to accrue or use any paid sick time, totals less than $1,400 per year. Without the ability
to recover reasonable attorneys’ fees and costs, it would not be financially feasible for an
employee to retain private counsel, nor would it be economically viable for an attorney in private
practice to represent employees with this type of complaint. In view of this, we offer proposed
language set out below, which, if added to the rule, would further the goal of compliance with,
and enforcement of, the proposed rule.
If an employer has been found to have violated this Executive Order, even in good faith,
the employee shall receive, in addition to any other relief and irrespective of the amount
in controversy, an award of reasonable attorney’s fees and costs.

III.

Paid sick leave will improve the efficiency of federal contracting.

Evidence from the private sector, as well as from states and cities with paid sick leave laws,
demonstrates that paid sick leave improves employee retention, reduces workplace contagion and
injury, and increases productivity. The cost savings likely to result from paid sick leave will
further economy and efficiency in federal contracting.
Research shows that paid sick leave helps reduce the high costs of employee turnover. The
literature demonstrates that an employee is at least 25 percent less likely to voluntarily leave a
job when the employee has access to paid sick leave.11 Across all occupations, median turnover
11
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costs are estimated to be 21 percent of workers’ annual wages. For workers in high-wage jobs
and senior or executive positions, turnover costs can amount to 213 percent of workers’
salaries,12 and even in middle- and lower-wage jobs, turnover costs are estimated to be 16 to 20
percent of workers’ annual wages.13
Paid sick leave also helps reduce the risks of workplace contagion and injury. Many workers
without paid sick leave report to work sick rather than sacrificing critical income, resulting in coworkers’ and customers’ exposure to contagious infections. In a national survey, 87 percent of
employers reported that employees had come to work with short-term, easily spread illnesses
such as a cold or the flu.14 Paid sick leave reduces the risk that employees will spread illness at
work. Overall, people without paid sick leave are 1.5 times more likely than people with paid
sick leave, to go to work with a contagious illness like the flu.15
Finally, paid sick leave may reduce the risk of workplace injuries. A study by researchers from
the National Institute for Occupational Safety and Health at the Centers for Disease Control and
Prevention found that workers with access to paid sick leave were 28 percent less likely than
workers without access to paid sick leave to be injured on the job.16 Paid sick leave will therefore
improve the economy and efficiency of federal contracting by decreasing the amount of worker
time lost to contagious illness and workplace injuries.
IV.

Conclusion

NELA strongly supports the proposed rule, which will guarantee a greater number of workers the
increased economic security that paid sick leave provides, reduce workplace contagion, increase
productivity and retention, and lead to greater efficiency in federal contracting. NELA
commends the Administration for leading the way on this important issue for America’s workers
and their families, and urges swift implementation of a final rule with the addition of attorneys’
fees and cost-shifting provisions, as set out in Section II.
Respectfully submitted,

Terisa E. Chaw
Executive Director
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