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Good lawyering

By Mary Jane McKenna

I look forward
to the coming
year with both
delight and ap-
prehension.
Taking on the
mantle of the
presidency of
this organization is at once a source
of pride and humility in light of
those who have preceded me. The
caliber of the membership and
leadership of the
academy is great moti-
vation to me and |
hope in the coming
year to make myself
available to each and every mem-
ber who calls upon me, no matter
the subject.

The Massachusetts Academy of
Trial Attorneys has been a part of
my professional life for many years.
In more recent times, to my great
comfort, the academy has, in many
ways, served as an extended family.
I marvel daily at the combined in-
telligence, wit and gracious gen-
erosity of the membership, those
who unselfishly share hard-earned
knowledge and experience. Like-
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wise, | delight at the infusion of
younger members with their tireless
enthusiasm and determination. The
continued commitment of younger
members is one of the most impor-
tant organizational goals.

MATA was established 36 years
ago by 20 stalwart members from
across the state, representing varied
practices and firms. They were
committed to the jury system and
advocacy for their clients. MATA
has now grown to a membership of
over 1,300 attorneys from across
the state, representing
every conceivable type
of firm, with numerous
subspecialties. This or-
ganization of fellow tri-
al lawyers and advocates provides
all members with superb benefits,
including outstanding legislative
efforts, the MATA Forum online,
the MATA Journal, continuing legal
education, specialty sections and
list serves for members.

Recently, the tireless efforts of at-
torneys Max Borten, Sidney
Gorovitz, Annette Gonthier-Kiely,
Maura Sheehan, Michael Harris and
Michael Conley have brought about
a cataclysmic shift in the landscape

Continued on page 2
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Representing injured
public safety personnel

Massachusetts police and firefighter injury overview

By J. Michael Conley

Protecting the
public can be
dangerous work.
Police officers
and firefighters in
Massachusetts,
as elsewhere, are
often in harm’s
way. Risk of in-
jury — often serious injury — is inher-
ent in the public safety service.

For a plaintiff's attorney, repre-
senting an injured police officer or
firefighter brings with it challenges
and opportunities additional to and
distinct from those which exist in
more routine personal injury cases.

The legal principles governing cas-
es arising from on-the-job injuries to
Massachusetts police officers and fire-
fighters are substantially similar to the
basic rules controlling compensation
for work-related injuries under the
Workers’ Compensation Act.

Police and firefighting injuries
nonetheless warrant separate consider-
ation because the separation in statuto-
ry compensation schemes, along with
the nature of police and firefighting
work, give rise to several important
substantive, procedural and practical
differences affecting both first-party
claims and third-party recovery.

The purpose of this article is to out-
line the most important features of the
statutes providing“injured on duty”
benefits to police officers and firefight-
ers, and to highlight recurring issues
in first-party and third-party litigation.

Police officers and firefighters are
excluded from the enumerated em-
ployees covered by the Workers’
Compensation Act. G.L.c. 152, §81,
69; Corbett v. Related Companies
Northeast Inc., 424 Mass. 714, 677

N.E.2d 1153 (1997); Eyssi v. Lawrence,
416 Mass. 194, 618 N.E. 2d 1358; Pa-
paro v. Provincetown, 34 Mass. App.
Ct. 625,614 N.E. 2d 1012 (1993).

The multiplicity of police and pub-
lic safety agencies in the common-
wealth has led to the existence of
several similar statutes and regula-
tions providing workers’compensa-
tion-type benefits. For example, for
state police, see Reliance Insurance Co.
v. Robertson, 7 Mass. App. Ct. 735, 390
N.E. 2d 739 (1979), G.L.c. 22, §7TA
and G.L.c. 22B, §85, 6. By far the
most commonly encountered of
these enactments, and thus the focus
of this article, are the statutes gov-
erning police officers and firefighters
in the cities and towns of Massachu-
setts — G.L.c. 41, 88100, 111F.

First party recovery —

the compensation scheme
Municipal police officers and fire-

fighters receive benefits protecting

against on-duty injuries under Gen-

eral Laws, Chapter 41, §100 (med-

ical) and §111F (wages).

Medical benefits:
G.L.c. 41, 8100

“Upon application by a firefighter
or police officer of a city, town, or fire
or water district ..., [the appointing
authority] shall determine whether it
is appropriate under all the circum-
stances for such city or town or dis-
trict to indemnify such firefighter or
police officer for his reasonable hos-
pital, medical, surgical, chiropractic,
nursing, pharmaceutical, prosthetic
and related expenses and reasonable
charges for chiropody (podiatry) in-
curred as the natural and proximate
result of an accident occurring or of
undergoing a hazard peculiar to his
employment, while acting in the per-

formance and within the scope of his
duty without fault of his own. When-
ever [the appointing authority] de-
nies an application in whole or in
part, [it] shall set forth in writing its or
his reasons for such denial. ... At any
time within two years after the filing
of an application as aforesaid, an ap-
plicant aggrieved by any denial of his
application or by the failure of [the
appointing authority] to act thereon
within six months from the filing
thereof may petition the superior
court in equity to determine whether
[the appointing authority] has with-
out good cause failed to act on such
an application or, in denying the ap-
plication, in whole or in part, has
committed error of law or has been
arbitrary or capricious, or has abused
its discretion or otherwise has not
acted in accordance with law.”

The statute provides no further
guidance as to the substantive stan-
dard for undertaking and reviewing
decisions concerning the appropri-
ateness of payment. The language
suggests broad discretion on the part
of the appointing authority. More-
over, a municipality’s payment obli-
gation is subject to funding by the
appropriating authority. See Berube v.
Board of Selectmen, 336 Mass. 634, 147
N.E. 2d 180 (1958). Despite the
equivocal language of the statute, the
Appeals Court has suggested that
payment of medical expenses may be
mandated under §100 unless the ex-
penses are unnecessary or unreason-
able. See O’Donovan v. Somerville, 41
Mass. App. Ct. 917 (1996).

There has been a paucity of litiga-
tion focusing on medical expense in-
demnification under §100, primarily
due to the prevalence of private
health insurance covering bills not

Continued on page 4
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Structured annuities: shelter from the financial storm

Critical that plaintiffs get
advice from experts working
solely for plaintiffs

By John Bair

Given the current state of our economy,
specifically the recent troubles of large institu-
tions, Forge Consulting is releasing the follow-
ing guidelines to address how these events im-
pact settlement-planning issues. Most
importantly, we want to answer one specific
question: Is a structure still a“safe”settlement
option?

Forge Consulting is a national settlement con-
sulting firm specializing in settlement advice to
any trial lawyer or plaintiff in the country. Learn
more at www.forgeconsulting.com or contact Forge
at info@forgeconsulting.com.

As we sit here today, the answer is“yes.”Not
only is it safe, it is probably more crucial than
ever before for a plaintiff to consider. The body
of law that establishes structured settlements
and creates the public policy to incentivize the
use of them expressly limits the type of assets
that can be utilized in a structured settlement
to only annuities and U.S. federal treasuries.
There is a reason why our congressional lead-
ers so narrowly restricted what your injured cit-
izens could rely upon and why it has been law
since 1983. In light of today’s financial uncer-
tainty, it's even more important to consider an
allocation to a structured settlement annuity.

Why are structured settlements so inherently
safe? Because they are insurance policies regulat-
ed by each state. Most states have secure con-
sumer protection laws that regulate life insurance
companies, providing an exceptionally strong
safety net. Plus, the marketplace is flocking to
bonds and treasuries, which comprise a majority
of life insurers’investments. The National Struc-

tured Settlement Trade Association reports,“Life
insurers in the United States hold almost 75 per-
cent of their assets in long-term bonds and less
than 4 percent in equity securities.”

According to Brett Arends of the Wall Street
Journal, when a company has troubles on Wall
Street, that doesn’t necessarily mean it will af-
fect individual policyholders (and people with
structured settlements).“There are ... legal fire-
walls between the crisis you hear about on the
news, and your ... policy,”Arends explains.“The
assets of those subsidiaries are regulated, and
are walled off from the troubles of the parent
company.”

The considerable strength of these regula-
tions was echoed by Sandy Praeger, National
Association of Insurance Commissioners presi-
dent, in a Sept. 16 press release.“It is a state in-
surance regulator’s responsibility to protect
policyholders and ensure a healthy, competitive
market for insurance products,”Praeger stated.
“Strict solvency standards and keen financial

oversight, based on conservative investment
and accounting rules, continues to be the
bedrock of state-based insurance regulation.”

The power of state insurance regulation isn’t
hypothetical. It has been tested and proven
throughout history, such as the reorganization
of Executive Life of California in the mid-1980s.
We think this is proof-positive that structured
settlement recipients have protections.

In the face of what’s happening in the news,
it is essential that plaintiffs receive advice from
an expert who can allocate towards a structure
and the inherent protections it provides. Re-
gardless of whether Forge was involved in your
case, don't hesitate to contact us with your
structured settlement questions and concerns.
In this financial climate, being responsive to
plaintiff lawyers, their organizations and their
clients is what we are all about.“Getting this
kind of expertise from a structured settlement
firm that works exclusively for plaintiffs is vi-
tal,” said John Bair, Forge president.

Good lawyering i1s common theme among MATA ranks

Continued from page 1

of malpractice litigation. Matsuyama v. Birnbaum,
et al. and the companion case of Renzi v. Paredes,
et al. were the by-products of utter, bare toothed
determination, countless hours, expense and
more than considerable talent.

As Judge Marshall summarized so succinctly
on July 23,2008, in her introduction to the Mat-
suyama opinion,“We are asked to determine
whether Massachusetts law permits recovery for
a ‘loss of chance’in a medical malpractice wrong-
ful death action, where a jury found that the de-
fendant physician’s negligence deprived the
plaintiff's decedent of a less than even chance of
surviving cancer. We answer in the affirmative.”

Now that the appellants petition for re-hear-
ing has been denied, Massachusetts joins the
rank and file of so many other states in recog-
nizing a loss of chance as an injury.

These words brought to mind personal,
deeply traumatic experiences with beloved fam-
ily who were told the dreaded news of a cancer
diagnosis, made only more heart-wrenching by
the knowledge that delay and misdiagnosis
played a role in the eventual death of those
close to me, including my beautiful mother,
dearest father, and, nearly, my spouse.

The court and our colleagues at the academy
have now carved out a claim for those who un-
justly lost a chance and in doing so have set
forth an eloquent argument based upon the
fundamental goals and principles of justice. The
court, in its unanimous opinion, wisely cited
important precedents in other states. More im-
portantly, they addressed the troubling notion
of the*“all or nothing rule,”which serves to give
carte blanche to a negligent health care
provider when the injured person cannot pre-
vail on a“but for”showing of causation.

Pointing to the important developments and
changes that are ever occurring in medicine, the
court conveyed the simple wisdom that loss of a
chance of survival is a bona fide injury, saying,
“The patient has lost something of great value:
a chance to survive, to be cured, or otherwise to
achieve a more favorable medical outcome.”

Mind you, the new five-step proportional
method for evaluation of damages for loss of
chance of survival is complex and challenging.
No doubt this outcome will be the lively source
of debate by our members. However, we now
at least have an opportunity to advocate for in-
dividuals and families who were deprived of
the all-important timely diagnosis as the Mat-
suyama court recognized that such claims are
sufficiently akin to wrongful death to be cog-
nizable under the wrongful death statute. It is
no longer an all-or-nothing proposition.

After all, who among us would not choose
more time, whether simply to put our matters in
order, to spend precious time with family and
friends, to explore the unknown or to simply savor
the moment? Perhaps the heart and soul of this
opinion goes to notions of public policy, including
reverence for life and basic principles of equity.

But Matsuyama and Renzi provide injured
persons with additional tools for successful ad-
vocacy. For example, the SIC in Renzi jettisoned
the burden to prove that the loss of chance of
survival is“substantial.” Although | recognize
that there are disparate views on the benefits of
“but for”causation versus*‘substantial cause,”
many see this as progress.

Further, the court in Renzi recognized the
burden on the defense expert to lay an ade-
quate foundation for“the goose was cooked
defense,”the common and all-too-often effec-
tive defense that the disease was invariably fa-

tal. Yes, the burden of laying an adequate foun-
dation goes both ways. Another point of clarity
from Renzi was the court’s approach to digital
images (even enhanced images) finding that
the admissibility of digital images is the same
for videotape as it is for photographs. That is, a
person familiar with the depiction need only
testify whether the image accurately depicts
what is intended to be displayed. Defense
counsel had urged that the computer specialist
who prepared the images testify , another com-
mon approach to undermining presentation of
important evidence and testimony to jurors.

Now we await hearings and the court’s
opinions in Law v. Griffith. Attorney Kathy Jo
Cook is pursuing this important issue. MATA,
with the special assistance of attorney Michael
Najjar, penned an outstanding amicus on be-
half of the academy to press the question of the
admissibility of special medical damages under
G.L.c. 233, 879G. Attorney Michael Conley’s
tireless efforts on behalf of the Amicus Com-
mittee would have surely made his late, dear
father proud. As an organization, we are grate-
ful to all of the Mike Conleys among us who
give so selflessly of their time to our causes.

Amidst so much criticism of our profession
and the tort system we have yet another op-
portunity to celebrate the contributions and
positive impact of lawyers and the jury trial sys-
tem. This is a very exciting time for the trial bar.
It would appear of late that juries are more
open to weighing in on the evidence in favor of
injured persons and their families. The mem-
bership of the Massachusetts Academy of Trial
Attorneys has much to be proud of and, with-
out a doubt, a raison d’étre on behalf of those
who truly rely upon us and our jury trial system
for an opportunity to be heard.
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Tips for 401(k)s in a down market

By William O’Donnell, CFP,
and Kimberly Miles, LUTCF

O’DONNELL

MILES

During uncertain economic times, partici-
pants in defined contribution retirement sav-
ings plans, such as 401(k) or 403(b) accounts,
may feel tempted to make immediate and
drastic adjustments to their portfolio accounts.
Such knee-jerk reactions are understandable,
as few things can invoke panic like the thought
of losing everything you've worked to build.

Bill O’Donnell and Kim Miles are financial ad-
visors with New York Life and support the MATA
membership with their extensive knowledge in the
financial services field as Affinity Partners. They
can be reached at wodonnell@ft.newyorklife.com,
kmiles@ft.newyorklife.com or by phone at 781-
398-8506.

In this issue

3 Tips for 401(k)s in a down
market
By William O’Donnell and
Kimberly Miles

6  The Parratt-Hudson Doctrine
revisited
By Kevin F. Moloney and Roger
Manwaring

8 Post-litigation: Does nursing
home litigation benefit the
plaintiff?

By Harry S. Margolis

10 MATA 16th Annual Golf
Classic and Workers’ Comp
Dinner photos

Be patient — these are long-term
growth vehicles

The truth is that defined benefit plans are
designed for long-term, tax-deferred accumu-
lation. And with many companies providing a
“company match”percentage of what you con-
tribute, such plans can be an ideal vehicle for
retirement savings. And, generally, being in the
market pays off. According to market histori-
ans, the stock market has registered twice as
many positive return years as negative, and in
the 57 positive years since 1926, 47 have yield-
ed double-digit returns for investors.

In addition, defined benefit contribution
plans have built in features, such as asset allo-
cation and diversification capabilities that can
help ride out market waves and maximize
many savings opportunities.

Dollar cost averaging may help
reduce overall risk

Since automatic pre-tax withdrawals are
paid into your 401(k) accounts on a regular
basis — usually with each check — you are
already enjoying dollar cost averaging. Dollar
cost averaging is a systematic, disciplined ap-
proach, whereby you invest the same amount
of money at regular intervals, rather than try-
ing to time the market. When the market is
down, your money will buy more shares.
When the market is up, you buy less. The
bottom line: with dollar cost averaging, you
are never“out of the action.”And over time,

the purchase of shares at regular intervals can
help smooth out the impact of short-term
market fluctuations.

Keep in mind, however, dollar cost averaging
does not assure a profit, nor does it protect
against loss in a declining market. To be effec-
tive, there must be a continuous investment re-
gardless of fluctuating price levels. Investors
should consider their financial ability to make
purchases through periods of low price levels.

Know your risk tolerance

Knowing your financial risk tolerance is cru-
cial when assessing how to manage your mon-
ey. Regardless of how the market performs,
some people are more comfortable with risk
than others. Regardless, it is prudent to review
your portfolio once or twice a year. Making
changes to your account in response to a spe-
cific market turn is not necessarily advisable,
but a balanced 401(k) requires a balanced, in-
formed perspective.

Asset allocation is key

In addition to knowing risk tolerance, a bal-
anced 401(k) includes a mix of stock and bond
funds. And within stock funds, you’ll want to
combine growth, value and large cap funds
with some mid cap and smaller funds. This
way, you spread risk amongst a variety of in-
vestment categories, which can help to safe-
guard against being hit too hard if one fund
doesn’t perform as hoped.

The ““age percentage equivalent”—
a strategy that can grow with you

Here’s a general approach: consider allocating
the percentage equivalent of your current age
into more conservative vehicles. In other words, a
25-year-old with the time to ride out market fluc-
tuations can consider investing 75 percent in
riskier funds, thus allocating 25 percent (the
equivalent percentage of his/her age) into more
conservative choices. As that person nears age 50
s/he could equally split the risk between more
growth-oriented funds and bond-type funds.

By the time that person is 65, it may be a good
idea to have 65 percent of assets in safer vehicles,
while still leaving 35 percent to achieve potentially
higher returns in riskier vehicles. By following a
strategy similar to this, you can enjoy the benefits of
diversification while adjusting your portfolio to suit
your age, goals and current situation. It’s also a way
to help ensure that your assets aren't all invested in
a down market just as you're preparing to retire.

It’s your future

Defined benefit plans are a wonderful way to
save for retirement and benefit from stock mar-
ket potential simultaneously. But as with any in-
vestment, you want to make the right choices. By
understanding your risk tolerance, taking advan-
tage of dollar cost averaging, making careful di-
versification choices and adjusting those choices
as needed, you can help ensure that the funds
you've worked so hard for will be working just as
hard to give you a comfortable retirement.
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Amicus Committee chair
J. Michael Conley

Education Committee chairs
C. William Barrett
Rhonda Maloney

Federal Legislation Committee chair
Douglas K. Sheff

Fundraising Committee chair
Frederic N. Halstrom

Key Person List Committee chair
Gary W. Orlacchio

MATA journal editor
J. Michael Conley

Membership Committee chair
Saba Hashem

Nominating Committee chair
Paul F. Leavis

MATA committee & section chairs

State Legislation Committee chair
Timothy C. Kelleher 111

Auto Section chair
Michael Najjar

Medical Negligence Section chair
Frank J. Riccio

New Lawyers Section chair
Stanley D. Helinski

Workers Compensation Section chair
John J. Morrissey

Women'’s Caucus
Kimberly A. Dougherty




MASSACHUSETTS ACADEMY OF TRIAL ATTORNEYS

OCTOBER 2008

Representing injured public safety personnel —
Massachusetts police and firefighter injury overview
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paid by the municipality. For a discussion of the
relationship between private health insurance
and §100, see MacArthur v. Mass. Hospital Serv-
ice Inc., 343 Mass. 670, 180 N.E. 2d 449 (1962).

Leave with pay: G.L.c. 41, 8111F

Far more frequently litigated than §100 is
§111F, providing for a mandatory grant of leave
without loss of pay. Chapter 41, §111F pro-
vides, in part:

“Whenever a police officer or firefighter of a
city, town, or fire or water district is incapacitat-
ed for duty because of injury sustained in the
performance of his duty without fault of his
own, or a police officer or firefighter assigned to
special duty by his superior officer, whether or
not he is paid for such special duty by the city
or town is so incapacitated because of injuries
so sustained he shall be granted leave without
loss of pay for the period of such leave shall be
granted for any period after such police officer
or firefighter has been retired or pensioned in
accordance with law or for any period after a
physician designated by the [appointing au-
thority] determines that such incapacity no
longer exists.”

“Injury sustained in the performance of his
duty” is a phrase that has received a broad in-
terpretation comparable to the construction of
the language,“arising from and in the course of
employment”under the Workers’ Compensa-
tion Act. See DiGloria v. Chief of Police, 8 Mass.
App. 506, 395 N.E. 2d 1297 (1979); Allen v.
Board of Selectmen, 15 Mass. App. 1009, 448 N.E.
2d 782 (1983); see Blair v. Board of Selectmen, 24
Mass. App. 261,508 N.E. 2d 628 (1987).

Many of the fringe cases have involved motor
vehicle accidents. Massachusetts courts have
held officers injured in car accidents to be with-
in the protection of the statute while returning
home from testifying in court (Allen v. Board of
Selectmen, 15 Mass. App. 1009, 448 N.E. 2d 782
(1983)), driving to the police station to report to
work when on call (Gardner v. Peabody, 23
Mass. App. 168,499 N.E. 2d 1220 (1986)) and
returning to the police station from a lunch
break (Wormstead v. Town Manager, 366 Mass.
659, 322 N.E. 2d 171 (1975)). Wormstead is the
central Supreme Judicial Court decision on this
issue. On the other hand, a firefighter who was
injured in automobile accident while driving
home after working on a special detail for
which he volunteered and was paid over and
above his regular pay and was not on call was
not injured while in performance of his duties
and, therefore, was not entitled to benefits un-
der §111F (Domingo v. Town of Wellesley, 44
Mass. App. Ct. 793 (1998)).

“Injury” has been interpreted to include psy-
chological injuries, at least insofar as the psy-
chological conditions flow from an original
physical injury. See Jones v. Wayland, 374 Mass.
249 (1978); English v. Board of Selectmen, 8 Mass.

App. 736 (1979).

“Without fault of his own”sounds alarmingly
like a contributory negligence exclusion. How-
ever, in DiGloria v. Chief of Police, 8 Mass. App.
506 (1979), the Appeals Court ruled that this
language disqualifies an officer from benefits
only in the presence of serious and willful mis-
conduct of a nature that would cause a disqual-
ification under the Workers’ Compensation Act.

“Without loss of pay”results in continued
payment of the employee’s entire base wage,
and is not subject to a ceiling or percentage
such as under Chapter 152. The purpose of this
statute is to prevent any deprivation of pay, ei-
ther in time or value, during the period of a po-
lice officer’s or firefighters service-related inca-
pacity. See Todino v. Wellfleet, 448 Mass. 234
(2007). Accordingly, a recovery of wrongfully
withheld benefits should include prejudgment
and post-judgment interest. Id. Payments un-
der 8111F may, at least in instances of retro-
spective payment, be subject to reduction
based upon amounts received from collateral
sources, including group insurance and welfare
benefits. See Jones v. Wayland, 374 Mass. 249
(1978).

The wage replacement scheme is somewhat
different for special or reserve police officers. On
most road details these part-time officers are
conclusively presumed to be the employees of
the contractors in charge of the jobs, and are
therefore covered under the contractors’worker-
s’ compensation insurance, G.L.c. 152, §1(4). In
other circumstances, the part-time officer re-
ceives under §111F his or her average police
wage, and may receive supplemental benefits
under G.L.c. 32, 885H to replace other lost in-
come. See Jones v. Wayland 380 Mass. 110 (1980).

Termination of benefits may occur on a
number of bases:

The designated physician’s opinion that in-
capacity no longer exists (Paparo v. Province-
town, 34 Mass. App. Ct. 625 (1993)); resignation
(Jones v. Wayland, 374 Mass. 249 (1978)); dis-
charge for cause unrelated to the injury (Hen-
nessy v. Bridgewater, 388 Mass. 219, 446 N.E. 2d
58 (1983); contrast Thibeault v. New Bedford, 342
Mass. 552, 174 N.E. 2d 444, city cannot avoid
obligation under §111F by sending termination
notice to probationary employee; O’Donovan v.
Somerville, 41 Mass. App. Ct. 917 (1996), fire-
fighter who sustained work-related injury on
day before he was to be laid off from his posi-
tion was entitled to leave without loss of pay;
Paparo v. Provincetown, 34 Mass. App. Ct. 625
(1993)); retirement or pension.

By paying benefits under §111F, the employ-
er does not irrevocably accept a claim. See
DiGloria v. Chief of Police, supra. An employee
returning to work does not thereby forfeit fu-
ture benefits for a recurring injury. See Jones v.
Wayland, 374 Mass. 249 (1978).

“Incapacitated”refers to incapacity for duty
and not necessarily total incapacity. See Votour

v. Medford, 335 Mass. 403, 140 N.E. 2d 177
(1957). Subject to collective bargaining restric-
tions, a partially incapacitated officer may be
returned to a modified or light duty position.
See Newton Branch of Mass. Police Ass. v.
Newton, 396 Mass. 186 (1985).

According to the concept of“leave”the in-
jured employee remains under the supervision
of his or her department head. As a result, the
municipality may regulate or restrict the activi-
ties of employees on leave pursuant to §111F.
See Atterberry v. Police Commissioner, 392 Mass.
550 (1984) (upholding Boston Police regulation
prohibiting injured or sick officers to leave
home without notice and permission).

Enforcement of §111F is by way of a civil ac-
tion in the Superior Court.

Collective bargaining

It is impossible to analyze a first-party police
or firefighter injury case without a copy of the
collective bargaining agreement between the
public employer and the union. The labor con-
tract may supplement or modify §111F, see
Rein v. Marshfield, 16 Mass. App. 519 (1983),
and will often subject injured-on-duty claims
to the grievance and arbitration procedure. See
Duxbury v. Rossi, 69 Mass. App. Ct. 59 (2007);
Worcester v. Borghesi, 19 Mass. App. 661 (1985).

In the event of conflict, the terms of a collec-
tive bargaining agreement will prevail over
those of §100 and/or §111F. See Duxbury v.
Duxbury Permanent Firefighters Ass., 50 Mass.
App. Ct. 461 (2000). A collective bargaining
agreement, however, will not be considered to
overrule §111F in absence of clear language ex-
pressing such intent. See Willis v. Board of Se-
lectmen of Easton, 405 Mass. 159 (1989).

The collective bargaining agreement and
practices therein may also regulate or affect
such important issues as the permissibility of
partially incapacitated officers to return for light
duty, see Newton Branch of Mass. Police Ass. V.
Newton, 396 Mass. 186, 484 N.E. 2d 1326
(1985), the circumstances or timing of medical
examinations and the identity of physicians to
be designated by the municipality to determine
incapacity, and even the municipality’s reim-
bursement rights in a third party case.

Many agreements incorporate the terms of
§111F, or certain provisions more favorable to
covered employees. It is important, nonethe-
less, whenever possible, to treat the injured-
on-duty claim as statutory in nature. Payments
under such a statute are, like workers’compen-
sation payments, typically excluded from tax-
able income, while contractual wage continua-
tion could, like normal sick leave, may
represent taxable income, under Section 104(a)
of the Internal Revenue Code. Payments to a
partially disabled employee performing light
duty constitute salary and are taxable as such.

Another practical consideration to be aware
of is the frequent availability to the injured po-

lice officer or firefighter of free or low cost rep-
resentation through a union’s attorney. The
availability of union representation coupled
with the existence of an arbitration remedy of-
ten weighs against a private attorney undertak-
ing a first party case.

Significantly, controversies under G.L.c. 41,
§111F are most frequently viewed by munici-
palities as well as by injured personnel and
their unions primarily as labor law issues rather
than personal injury issues. As a consequence,
many police officers and firefighters forego vi-
able third-party actions for want of recognition.

Long-term disabilities

A public employee who becomes perma-
nently incapacitated for duty by an injury or
risk sustained or undergone in the perform-
ance of his duty is eligible for accidental dis-
ability retirement under G.L.c. 32, §7. Acciden-
tal disability retirement, which may be sought
by the injured worker (voluntary) or initiated by
the employer (involuntary) terminates benefits
under G.L.c. 41, 8111F at which time the em-
ployee receives, under the auspices of the ap-
plicable retirement board, a pension slightly in
excess of seventy-two percent of the officer’s
pre-injury compensation. See G.L.c. §32, §7.

The details of public employee ADR rights
are beyond the scope of this article, but are im-
portant in representing police officers and/or
firefighters in relation to significant personal
injuries. (MATA-member Deborah Kohl has
agreed to provide a treatment of this subject for
a future edition of the MATA Journal). Attor-
neys evaluating police and firefighter injury
cases need to be familiar with both Chapter 32
and Chapter 41, because the statutory schemes,
while roughly complementary, do not fit to-
gether perfectly.

For example, an officer incapacitated by hy-
pertension or a heart condition may, due to a
statutory presumption, may be eligible for dis-
ability retirement under Chapter 32, but not for
paid leave under Chapter 41 §111F. See G.L.c.
32, 894 (presuming service-relatedness of heart
disease suffered by certain police offi-
cers/firefighters); Vaughan v. Auditor, 19 Mass.
App. 244,473 N.E. 2d 698 (1985) (presumption
contained in G.L.c. 32, 894 inapplicable to
G.L.c. 41, 8111F). See also G.L.c. 32, §94A (sim-
ilar presumption of service-relatedness for res-
piratory or pulmonary disease suffered by cer-
tain firefighters).

Lump sum settlements of the type routinely
encountered in the workers’compensation sys-
tem are exceedingly rare for police and fire-
fighter injuries. This is largely a by-product of
the separation of funding sources for transient
and permanent disabilities. Such lump-sum
settlements as do occur are typically compro-
mise settlements focused upon past losses
rather than redemptions of potential future in-

Continued on page 5
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Continued from page 4
demnity payments.

Third Party recovery

As much or more than in any other profes-
sion, injuries to police officers and firefighters
are discernibly attributable, directly or indirect-
ly, to the negligence or intentional misconduct
of others. Moreover, there are few categories of
plaintiffs with more jury appeal than a police
officer or firefighter seriously injured in the line
of duty. Accordingly, police and firefighter in-
jury cases may be a fertile ground for third-par-
ty recovery.

Itis not the purpose of this article to discuss
comprehensively the broad field of third-party
recovery. There are, however, a number of rules,
theories and issues which recur in the litigation
of police and firefighter injury cases and to
which attorneys evaluating such cases should
be alert.

Rescue doctrine

In abbreviated, and somewhat elementary
form, the rescue doctrine may be characterized
as follows: negligence which creates peril in-
vites rescue and, should the rescuer be hurt in
the process, the tortfeasor will be held liable
not only to the primary victim, but to the res-
cuer as well. See Hopkins v. Medeiros, 48 Mass.
App. Ct. 600 (2000); Barnes v. Geiger, 15 Mass.
App. 365, 366-367 (1983). The Restatement
(Second) Torts recognizes this principle as it ap-
plies to questions of duty, Restatement (Sec-
ond) Torts, 88281, 290, and as it applies to prox-

imate cause, Restatement (Second) Torts,
88443, 445,

Massachusetts courts have recognized Re-
statement (Second) §443 and 445, see Edgarton
v. H. P.Welch Company, 321 Mass. 603 (1947),
and have repeatedly decided in accordance
with the dictates of these sections. See Rollins v.
Boston and M.R.R., 321 Mass. 586 (1947) (death
in fire while trying to safeguard property
threatened by fire); Burnett v. Connor, 299
Mass.(1938) (attempt to stop car rolling due to
faulty brake); Burns v. Berkshire St. Ry., 281
Mass. 47 (1932) (plaintiff injured assisting
friend in moving automobile stalled on street
car tracks when street car collided with auto-
mobile); Dixon v. New York, New Haven and
H.R.R., 207 Mass. 126 (1910) (injury restraining
horses negligently frightened by railroad).

Although much of the early Massachusetts
case law uses the rescue doctrine to neutralize
the defense of contributory negligence, the
principle is not limited to that context. See
Barnes v. Geiger, 15 Mass. App. at 368. Nor does
the applicable analysis differ significantly when
focusing on the question of duty as opposed to
the question of proximate cause. See Whittaker
v. Saraceno, 418 Mass. 196, 198-199 (1994) (As a
practical matter, in deciding the foreseeability
question, it seems not important whether one
defines a duty as limited to guarding against
reasonably foreseeable harm or whether one
defines the necessary causal connection be-
tween a breach of duty and some harm as one
in which the harm was a reasonably foresee-
able consequence of the breach of a duty).

In Hopkins v. Medeiros, 48 Mass. App. Ct. 600
(2000), a police officer injured while attempting
to subdue a melee filed suit for negligence and
for wanton and reckless conduct against an in-
dividual who allegedly instigated the melee but
who had no direct interaction with the injured
officer. The Appeals Court ruled in favor of the
injured officer, deciding that the liability of the
defendant was an issue for the jury to deter-
mine with the benefit of a charge on the rescue
doctrine. The Hopkins Court elaborated on the
application of the doctrine.

“‘Rescue’as used in ordinary parlance means
‘to free from ... danger.””(Campbell v. Schwartz,
47 Mass. App. Ct. 360, 364 (1999), quoting from
Webster’s Third New Intl. Dictionary 1930
(1993)).“Danger is defined as ‘the state of being
exposed to harm.””(Campbell v. Schwartz, supra)
To be considered a rescuer, an individual must
engage in a proactive attempt to free another
from danger.“[A] claimant’s purpose must be
more than investigatory. There must be assert-
ed some specific mission of assistance by which
the plight of the imperiled could reasonably be
thought to be ameliorated.” (Barnes v. Geiger, 15
Mass. App. Ct. at 371).

In addition, such rescue missions must be
voluntary. “[I]nclusion within [the class of res-
cuers] is by virtue of a volunteered action by
the putative claimant.” (Migliori v. Airborne
Freight Corp., 426 Mass. at 637, 690 N.E. 2d
413). However, the notion of “voluntary”does
not preclude claimants who have arrived at the
rescue scene as a result of their employment.

The court ruled that Officer Hopkins quali-

- —
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fied as a rescuer because he was present at the
melee because of a fellow officers’emergency
call, his employment brought him to the scene
where he engaged in proactive attempts to as-
sist the other officers who were faced with a
dangerous situation, and he was injured dur-
ing the rescue attempt.

In addition, the Hopkins court rejected the
so-called“fireman’s rule”which, as applied in
other states serves to preclude rescuers such as
firefighters and police officers from maintaining
a negligence action against a person allegedly
responsible for bringing the officer to the scene
of a crime, fire, or some other job-related inci-
dent of similar exigency where the officer is
then injured because of this same person’s al-
leged negligence. Hopkins v. Medeiros, 48 Mass.
App. Ct. 600 (2000)

Insurance coverage —
intentional acts

Often public safety workers suffer in-
juries attributable to criminal or intentional
misconduct. In such cases, liability may be
clear, but collectability or insurance coverage
questionable. However,“intentional acts”ex-
clusions to homeowners and general liability
insurance policies may not necessarily preclude
coverage for injury to police officers or firefight-
ers caused by an insured’s intentionally injuri-
ous conduct directed towards property or per-
sons other than the injured officers. Nor do
such exclusions bar coverage for injuries caused
by criminally reckless conduct. See Preferred

Continued on page 16
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The Parratt-Hudson Doctrine revisited

By Kevin F. Moloney
and Roger T. Manwaring

MOLONEY

State, county and municipal governments
are often sued by former employees who claim
to have been fired without a hearing or other
procedural safeguards. Where the former em-
ployee has worked for long enough to attain
civil servant or other tenured status, and hence
a property interest in expected continued em-
ployment, such claims take on a constitutional
dimension because the federal constitution
prohibits the taking of life, liberty or property
without due process of law.

Due process usually requires that a public
employer provide such a civil servant a hearing
prior to terminating his or her employment
(Gilbert v. Homar, 520 U.S. 924, 929 (1997);
Cleveland Board of Education v. Loudermill, 470
U.S. 532, 542 (1985)), and the civil service laws
require a pre-termination hearing. See e.g.
G.L.c. 35, 851. Therefore, if the public employer
denies a civil servant the requisite pre-termina-
tion hearing, the civil servant may have a claim
for damages under 42 U.S.C. §1983 (a“§1983
action™) based on a violation of his or her pro-
cedural due process constitutional rights.

However, a public employer accused of a pro-
cedural due process violation has an important
defense in the so-called Parratt-Hudson Doc-
trine. Under that rule, if a deprivation of property
(e.g. the termination of a civil servant’s employ-
ment)“is occasioned by random and unautho-
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rized conduct by state [or municipal] officials,”
then no pre-deprivation hearing is required and
due process is satisfied if*“adequate post-depriva-
tion remedies”are provided (O’Neill v. Baker, 210
F.3d 41, 50 (1st Cir. 2000), quoting Lowe v. Scott,
959 F.2d 323, 340 (1st Cir. 1992)).

The 1st U.S. Circuit Court of Appeals recent-
ly applied the Parratt-Hudson Doctrine in Had-
field v. McDonough, 407 F.3d 11 (1st Cir. 2005),
cert. denied, 546 U.S. 961 (2005), in which the
sheriff of Plymouth County defeated claims
that he had violated the first amendment rights
of certain deputy sheriffs and an assistant
deputy superintendent by terminating them on
the basis of their political beliefs and had vio-
lated the due process rights of the ADS, who
claimed to have tenured status, by failing to
provide a pre-termination hearing.

Prior to trial, the lower court dismissed the
claims of the ADS and he appealed only the due
process issue after the jury at trial found for the
sheriff on all other counts. Holding that there
had been no procedural due process violation,
the Hadfield court explained that*“the Parratt-
Hudson doctrine shields a public entity from a
federal due process claim where the denial of
process was caused by the random and unau-
thorized conduct of government officials and
where the state has provided adequate post-
deprivation remedies to correct the officials’ran-
dom and unauthorized acts.”(407 F.3d at 19-20.)

Stated another way:“Parratt and Hudson
preclude §1983 claims for the ‘random and
unauthorized’conduct of state officials because
the state cannot“anticipate and control such
conduct in advance.”In addition, unauthorized
deprivations of property by state employees do
not constitute due process violations under the
Fourteenth Amendment so long as meaningful
post-deprivation remedies are available.”
(Brown v. Hot, Sexy and Safer Products Inc., 68
F.3d 525, 535 (1st Cir. 1995)).

While simple in its formulation, the Parratt-
Hudson Doctrine raises numerous thorny
problems in its application, among them the
question what type of conduct by a public offi-
cial is*“random and unauthorized.”

For example, is a public official’s conduct
“unauthorized”whenever it is in violation of an
established, non-discretionary state procedure,
or is something additional required? Does con-
duct in violation of established procedures by a
high ranking official (a policy maker) itself cre-
ate new policy and render such conduct*“au-
thorized” by definition?

Another issue is what constitutes adequate
post-deprivation remedy. While not all federal
circuits agree on every aspect of the Parratt-
Hudson Doctrine, the 1st Circuit’s approach is
relatively clear, and provides significant protec-
tion to state and municipal defendants.

General parameters of
the Parratt-Hudson Doctrine

The U.S. Supreme Court has recognized that
while substantive due process violations occur

at the time of the deprivation (because it is the
deprivation itself which is unconstitutional),
procedural due process violations are not com-
plete at the time of the deprivation, but only
when the state fails to provide due process (be-
cause it is the lack of appropriate process, not
the deprivation, which is unconstitutional).
Zinermon v. Burch, 494 U.S. 113, 125-26 (1990).
The critical inquiry is what process the state
provided and whether it was adequate. Id.
There simply is no procedural due process vio-
lation if adequate state remedies are available.

The Parratt-Hudson Doctrine applies only to
procedural, not substantive, due process viola-
tions. In determining what process is due, a
court must weigh several factors:

“First, the private interest that will be affected
by the official action; second, the risk of an erro-
neous deprivation of such interest through the
procedures used, and the probable value, if any,
of additional or substitute procedural safe-
guards; and finally, the government’s interest ...”

(Zinermon, 494 U.S. at 127, quoting Matthews
v. Eldridge, 424 U.S. 319, 335 (1976)).

In Loudermill, the court applied this balanc-
ing test to a claim that a school district violated
its employees’ procedural due process rights
when it terminated their employment without
a prior hearing. Although the terminated em-
ployees had a statutory right to appeal the ter-
mination, the statute made no provision for a
pre-termination hearing. Concluding that due
process normally requires at least a minimal
pre-deprivation hearing, the Supreme Court
held that the terminated employees had stated
a due process claim.

Like Loudermill, the Supreme Court’s deci-
sions in Parratt v. Taylor, 451 U.S. 527 (1981),
Logan v. Zimmerman Brush Co., 455 U.S. 422
(1982), Hudson v. Palmer, 468 U.S. 517 (1984),
and Zinermon all apply the factors outlined in
Matthews to determine what procedural pro-
tections are constitutionally required. Accord-
ing to the Court in Zinermon,“Parratt is not an
exception to the Matthews balancing test, but
rather an application of that test to the un-
usual case in which one of the variables in the
Matthews equation — the value of pre-depri-
vation safeguards — is negligible in prevent-
ing the kind of deprivation at issue.”(494 U.S.
at 128-29.)

In Parratt, a state prisoner brought a §1983
action because prison employees had negli-
gently lost materials he had ordered by mail.
While recognizing that a pre-deprivation hear-
ing usually is required, the court stressed the
special situation in Parratt, noting that the loss
was not due to*some established state proce-
dure and the State cannot predict precisely
when the loss will occur. It is difficult to con-
ceive of how the State could provide a mean-
ingful hearing before the deprivation takes
place.”451 U.S. at 541. The Parratt court pointed
out that the deprivation in that case,“occurred
as a result of the unauthorized failure of agents
of the state to follow established state proce-

dure. There is no contention that the procedures
themselves are inadequate nor is there any con-
tention that is was practicable for the State to
provide a predeprivation hearing.”Id. at 543.

In Hudson, the court extended the reasoning
of Parratt to intentional deprivations of proper-
ty, explaining that“[t]he state can no more an-
ticipate the random and unauthorized inten-
tional conduct of its employees than it can
similar negligent conduct.”468 U.S. at 533.

In Logan, an employee filed a claim with the
Illinois Fair Employment Practices Commis-
sion but the commission, through inadver-
tence, failed to commence a fact finding con-
ference within 120 days as required by statute
and thereby lost jurisdiction to hear the case.
The employee claimed that the state’s estab-
lished procedure, which divested the commis-
sion of jurisdiction to hear the claim, violated
his procedural due process rights. The
Supreme Court agreed, holding that Parratt did
not apply because the employee was challeng-
ing not the random and unauthorized conduct
of a state official but the established state pro-
cedure itself.

The ‘Zinermon’ decision

Zinermon is consistent with Parratt, Logan and
Hudson, but involved circumstances that ren-
dered the Parratt-Hudson doctrine inapplicable.
In Zinermon, Burch had been admitted to a psy-
chiatric institution as a“voluntary”patient but
alleged that hospital staff had failed to obtain
his informed consent and therefore, wrongfully
had deprived him of his liberty. The defendants
claimed that the Parratt-Hudson doctrine ap-
plied, but the Supreme Court disagreed. While
confirming that the Parratt-Hudson doctrine
can apply to deprivations of liberty as well as
property, the court stressed the distinction
made in prior cases between losses caused by
random and unauthorized conduct (to which
Parratt-Hudson applied) and losses resulting
from established state procedure (for which a
81983 claim could be brought). 494 U.S. at 130.

Applying that distinction, the Zinermon court
concluded that the loss suffered by Burch oc-
curred because Florida’s statutes delegated
broad power to hospital staff to admit psychi-
atric patients (depriving them of their liberty),
but failed to circumscribe that power by requir-
ing that a member of the staff determine
whether the prospective voluntary admittee
was mentally fit to give informed consent to a
voluntary admission:

“The Florida statutes, of course, do not allow
incompetent persons to be admitted as*“volun-
tary” patients. But the statutes do not direct any
member of the facility staff to determine
whether a person is competent to give consent,
nor to initiate the involuntary placement proce-
dure for every incompetent patient. Florida
chose to delegate to petitioners a broad power
to admit patients to FSH, i.e., to effect what, in
the absence of informed consent, is a substan-
tial deprivation of liberty. Burch is not simply
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attempting to blame the State for misconduct
by its employees. He seeks to hold state offi-
cials accountable for their abuse of their broad-
ly delegated, uncircumscribed power to effect
the deprivation at issue.”ld. at 135.

The court in Zinermon distinguished Parratt
and Hudson in three ways. First, due to the
special nature of mental illness, it was fore-
seeable that under Florida’s statutory scheme,
which did not require a procedure to deter-
mine the competency of a patient before vol-
untary admission, a patient seeking treatment
for mental illness might not be competent
and might be admitted despite a lack of in-
formed consent. Moreover, the state could
predict precisely when that deprivation of lib-
erty would occur. In contrast, the court noted
that while the state in Parratt and Hudson
might anticipate that on occasion a prison
employee negligently or intentionally would
lose or destroy an inmate’s property, the state
could not predict when those deprivations
would occur. Id. at 136.

Second, the court in Zinermon concluded
that, unlike in Parratt and Hudson, pre-depriva-
tion process was possible and would have been
of value in avoiding the deprivation com-
plained of. The court noted that Zinermon was
not a case like Hudson in which the employee
was*““bent upon effecting the substantive depri-
vation and would have done so despite any
and all predeprivation safeguards.” Id. at 137.
Had the state in Zinermon established proce-
dures for obtaining informed consent, there
was no reason to believe that the staff would
not have followed those rules.

Finally, in Zinermon, the court said that the
conduct of the hospital staff in that case was
not“unauthorized”within the meaning of Par-
ratt and Hudson. Instead, the court noted that
the hospital staff had been delegated broad
discretionary authority that had not been dele-
gated to the prison employees in Parratt or
Hudson. The deprivation in Zinermon, the court
said, was*“‘unauthorized’only in the sense that
it was not an act sanctioned by state law.”Id. at
137-38.

The 1st Circuit’s interpretation of
‘random and unauthorized’

Zinermon created confusion as to what type
of conduct is“random and unauthorized”for
purposes of Parratt-Hudson. One view is that
an official’s conduct is“unauthorized”whenev-
er it violates an established non-discretionary
state law procedure. The contrary view is that
even conduct in violation of such an estab-
lished procedure can still be*“authorized”if the
official in question had the power to act as he
or she did, but abused that power.

Under the former view, for example, the
act of a county sheriff in terminating civil ser-
vant deputies without the prior hearing re-
quired by law is unauthorized precisely be-
cause it violates the non-discretionary
requirement that a prior hearing be conduct-
ed. Under the latter view, however, such con-
duct would be authorized because a sheriff
has the general power to terminate deputies,

and simply abused that power by doing so
without the required hearing.

These two approaches correspond to two
views of §1983 liability generally, the legalist
model and the governmental model. Bogart v.
Chapell, 396 F.3d 548, 563-64 (4th Cir. 2005)
(Williams, J., dissenting). The legalist model im-
poses liability on the state for an official’s con-
stitutional violation only if the state (or munici-
pality) has endorsed that violation. Id. Thus,
conduct is“unauthorized,”the Parratt-Hudson
Doctrine applies, and there is no state liability
for a procedural due process violation, if the
conduct at issue violates state law or estab-
lished policy and there is an adequate post-
deprivation remedy. Language in Zinermon
stressing the distinction between losses caused
by random and unauthorized conduct and
losses resulting from established state proce-
dure supports the legalist interpretation.

The governmental model deems conduct to
be authorized, imposes liability on the state,
and renders Parratt-Hudson inapplicable,
whenever the violation at issue was commit-
ted by an official in the scope of his or her em-
ployment, even if the conduct violates state
law. Id. Courts adopting this view rely on the
statement in Zinermon that the deprivation
was*“‘unauthorized’only in the sense that it
was not an act sanctioned by state law.”494
U.S. at 137-38.

The 1st Circuit has consistently favored the
legalist approach, narrowing §1983 liability by
broadly applying the Parratt-Hudson Doctrine.

According to the court in Hadfield,"“Our cas-
es establish that a government official has com-
mitted a random and unauthorized act when
he or she misapplies state law to deny an indi-
vidual the process due under a correct applica-
tion of state law ... In other words, conduct is
“random and unauthorized”within the mean-
ing of Parratt- Hudson when the challenged
state action is a flaw in the official’s conduct
rather than a flaw in the state law itself.”(407
F.3d at 20.)

Similarly, in Chmielinski v. Comm. of Massa-
chusetts, 513 F.3d 309, 315 (1st Cir. 2008), the
Appeals Court explained that“The Parratt-
Hudson doctrine exists to protect states from
needlessly defending the adequacy of state law
process when the alleged due process violation
results from a deviation from that process. Nei-
ther the statute nor the regulations set out any
procedural requirements, providing only that
the hearing be‘informal.’Thus, the hearing that
Chmielinski received cannot be characterized
as a deviation from the state law; it was not
random and unauthorized.”See also Bourne v.
Town of Madison, 494 F.Supp.2d 80, 88-89
(D.N.H. 2007).

An additional issue left undecided by Ziner-
mon is whether, if conduct consistent with es-
tablished policies is*“authorized,”conduct by a
high ranking, policy making official must nec-
essarily be deemed authorized because that
very conduct effects a change in prior policy.
The 2nd U.S. Circuit Court of Appeals has
adopted this rule (Dwyer v. Regan, 777 F.2d 825
(1985)), holding that conduct which otherwise

could be considered random and unautho-
rized, including conduct in violation of estab-
lished state law, is not random and unautho-
rized if the actor is a“high-ranking official
having final authority over the decision-mak-
ing process.”ld. at 832.

However, the other circuits which have con-
sidered the issue have rejected the rejected the
high ranking official exception to Parratt-Hud-
son. The 1st Circuit has not considered the is-
sue directly. Notably, however, while the plain-
tiffs in Hadfield raised the high ranking official
exception, the court, without discussion, held
that Parratt-Hudson applied.

What constitutes an adequate post-depriva-
tion remedy?

For the Parratt-Hudson Doctrine to apply,
an adequate state law post-deprivation reme-
dy must have been available to the plaintiff at
the time of the deprivation. However, estab-
lishing the existence of a post-deprivation
remedy is not difficult. Citing Parratt, the Ap-
peals Court for the 1st Circuit has noted that
such a remedy may be statutory or provided
by common law, as in the case of a tort action
(Lowe, 959 F.2d at 341).

In addition, the availability of administrative
and judicial review of decisions made by state
officials constitutes adequate post-deprivation
process (Hadfield, 407 F.3d at 21, citing Her-
wins v. City of Revere, 163 F.3d 15, 19 (1st
Cir.1998)). Notably, a state post-deprivation
remedy may be adequate even where it fails to
provide all of the relief which would have
been available through a §1983 action (Parratt,
451 U.S. at 544).

In Hadfield, the Appeals Court held that
Massachusetts provided adequate post-depri-
vation remedies to the deputy sheriffs who had
been terminated without prior hearing because
G.L.c. 35, 851 allowed the deputies to appeal
their terminations to the civil service commis-
sion and, if successful, to obtain reinstatement
and back pay.

While a plaintiff may assert that a state pro-
vided remedy is inadequate because it would
require the plaintiff to endure long delays asso-
ciated with litigation, a court is likely to reject
such an argument in all but the most extreme

circumstances. Although the U.S. Supreme
Court has recognized that“at some point, a de-
lay in the post-termination hearing would be-
come a constitutional violation,”(Loudermill,
470 U.S. at 547), the slow pace of normal litiga-
tion is not the kind of delay which renders a
post-deprivation remedy inadequate.

In fact, the Loudermill court held that a nine-
month delay in providing a hearing did not
work a denial of due process, while other fed-
eral courts have held that delays of two years
did not violate due process (Mathews v.
Eldridge, 424 U.S. 319, 342, (1976) (11-month
delay); Isaacs v. Bowen, 865 F.2d 468, 477 (2d
Cir. 1989) (19 months); Ritter v. Cohen, 797 F.2d
119, 124 (3d Cir. 1986) (20 months); Givens v.
United States Railroad Retirement Bd., 720 F.2d
196, 201 (D.C. Cir. 1983) (19 months); Frock v.
United States Railroad Retirement Bd., 685 F.2d
1041, 1047 (7th Cir. 1982) (two years)).

In Easter House v. Felder, 910 F.2d 1387, 1406
(1990), the Appeals Court for the 7th Circuit,
noting that“almost all litigation, whether con-
ducted in a state or federal forum, may be char-
acterized as a lengthy and speculative process,”
stated:

“[W]e should not reject the application of
Parratt unless the remedy which an injured
party may pursue in state court can readily be
characterized as inadequate to the point that it
is meaningless or nonexistent and, thus, in no
way can be said to provide the due process re-
lief guaranteed by the fourteenth amendment.”

A powerful weapon for
government defendants

The Parratt-Hudson Doctrine, especially as
broadly applied in the 1st Circuit, affords state
and municipal defendants substantial protec-
tion from §1983 lawsuits based on alleged vio-
lations of procedural due process. While still
subject to suit where the deprivation of due
process was consistent with established policy,
or where the state delegated to officials broad
and uncircumscribed discretion to effect the
deprivation complained of, Parratt-Hudson
shields government employers from liability
based on a public official’s unforeseeable viola-
tion of facially valid procedures.

ST S e S SR sam oy i
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Post-litigation: Does nursing home litigation benefit the plaintiff?

By Harry S.
Margolis

Most nursing home
residents are covered
by MassHealth. This
presents a significant
challenge in cases
brought against facili-
ties for poor treat-
ment or assault. If the nursing home resident
succeeds in her claim, her recovery will render

her ineligible for MassHealth (which has a
$2,000 limit on countable assets). In all likeli-
hood, the funds will be spent down paying for
her continuing care.

And to add insult to injury, if she is in the fa-
cility where she suffered harm, the nursing
home will now receive payment for her care at
the higher private pay rate rather than the low-
er MassHealth rate, thus recovering some of
what it paid out to her — perhaps even profit-
ing if the claim was covered by insurance.

Further, the changes to the MassHealth

Upcoming
events

1-5

14-15

16-19

27-28

November

31st Annual Bermuda Fall Conference
Daylight savings ends

Minibar Adventure Series
Newton Marriott, 6:30 to 8 p.m.

11 MATA office closed, Veteran’s Day

Habitat for Humanity
New Orleans

NATLE Government Affairs Conference
New Orleans

25 Executive Committee meeting
2:30 to 4 p.m., Citizens Bank
53 State St., 8th floor, Boston

Board meeting
4 to 6 p.m., Citizens Bank
53 State St., 8th floor, Boston

26 MATA office half day
Thanksgiving

MATA office closed for Thanksgiving

December

4 7th Annual Diamond Ball
Seaport World Trade Center, Boston

21 Hanukkah
24 MATA office closed for the holidays

transfer rules included in the Deficit Reduction
Act of 2005 make it more difficult than it had
been previously for successful plaintiffs to
transfer a share of their settlement proceeds to
other family members. Prior to its passage, it
was customary for nursing home residents to
transfer approximately half of their liquid as-
sets, which could include assets obtained
through litigation, to family members, using
the remaining half to pay for their care during
the resulting MassHealth ineligibility period.
The DRA as interpreted by the Office of Medi-
caid, which administers MassHealth, has made
this virtually impossible.

Finally, if the nursing home resident has died
and was a MassHealth beneficiary, the state
will have a claim for reimbursement against her
probate estate. This claim may or may not swal-
low up the entire recovery.

Nevertheless, it is still possible for a nursing
home resident to benefit from a successful law-
suit against the facility that injured her. This ar-
ticle will explore those opportunities.

Using the recovery for the
nursing home resident’s benefit

While the receipt of settlement proceeds may
throw the recipient off of MassHealth, having
the funds may also do her a lot of good. It may
enable her to move to a better facility, or out of
the nursing home setting altogether if the funds
can be used to pay for extra care needed in as-
sisted living or at home. The funds may be used
to pay for other benefits, such as visits by family
members, oversight of care by geriatric care
managers, trips away from the facility, or com-
puters and entertainment equipment.

If the recipient owns a home, whether out-
right or through a life estate, funds can be used
to pay for maintenance, whether for utilities and
taxes or painting and repairs. While the house
may ultimately be subject to estate recovery at
the nursing home resident’s death, maintaining
or increasing its value adds to the likelihood that
the estate recovery will not eat up all of the equi-
ty in the home. It also may permit it to be rented,
bringing more income to the client.

The nursing home resident also may prepay
for her funeral, relieving her family of that ulti-
mate expense.

Avoiding estate recovery

States may recover their MassHealth costs
from the estates of MassHealth beneficiaries. In
most instances, these claims are against family
homes, since they are the only substantial as-
sets MassHealth beneficiaries may keep and
still qualify for benefits. But a successful litigant
may receive MassHealth benefits for several

Harry S. Margolis is an elder law and special
needs attorney with Margolis & Bloom with of-
fices in Boston and Framingham. He is a fellow of
both the National Academy of Elder Law Attor-
neys and the American College of Trust and Estate
Counsel and a founder of ElderLawAnswers and
the Academy of Special Needs Planners.

years, then recover settlement funds and die
before the recovery is spent down. In such in-
stances, proper planning generally can protect
such remaining funds from estate recovery.

We should note that MassHealth may also
have a lien on the lawsuit itself. To the extent
this is paid out of the litigation proceeds, its es-
tate recovery claim will have been satisfied. But
usually the commonwealth is not completely
compensated for its MassHealth expenditures
both because its payments are not all connect-
ed to the injury for which suit was brought and
because its claim is reduced in the process of
settling the lawsuit. So, an estate recovery claim
is likely to survive any nursing home litigation.

First, in many states, estate recovery is only
against the deceased MassHealth beneficiary’s
probate estate. Thus, holding the settlement
funds in a way that avoids probate also avoids
estate recovery. This can be done through joint
accounts or the use of revocable trusts.

Second, the nursing home resident can
transfer assets to family members during her
life, thus removing them from her estate alto-
gether. In most instances, this will cause the
nursing home resident to be ineligible for
MassHealth coverage during the subsequent
five years, meaning that the family members
will have to pay for her care from the trans-
ferred funds. This can actually have some tax
advantages for the family members (deducting
the nursing home costs as a medical expense)
and protect the transferred funds from ultimate
estate recovery.

Half-a-loaf despite the DRA

While the DRA has made traditional*“half-a-
loaf”or“rule-of-halves”planning — transfer-
ring approximately half and keeping half to pay
for care during the resulting penalty period —
difficult or impossible in many states, its appli-
cation varies from state to state. Many states,
while having implemented the DRA, permit
variations on the old strategy, known as“gift-
and-cure,™gift-and-lend” or“gift-and-annuity”
approaches. However, none of these approach-
es seems to work in Massachusetts.

Making use of permitted transfers

While most transfers of assets are penalized,
a few are not. Thus, a nursing home resident
may freely transfer a litigation recovery to the
following recipients without affecting her eligi-
bility for MassHealth: a spouse; a permanently
blind or disabled child (meaning a child of the
nursing home resident of any age); or a trust
for the sole benefit of any permanently dis-
abled individual under age 65.

While probably irrelevant in this context, two
further exceptions apply to transfers of homes.
They may be freely transferred to the recipients
listed above and to a child who lived with and
cared for the nursing home resident for at least
two years before her move to a nursing home
and to a sibling who already has an equity in-
terest in the home and lived there for at least a
year before the nursing home resident moved

Continued on page 12
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Membership
application
now available

1

1

1

1

The following is a list of MATA’s benefits and services and a '-|
membership application form: i

1

1

1

1

E-mail Listserv — This online forum currently puts over i
700 attorneys’insights and resources at your fingertips. With a i
click of the mouse, you can ask for an expert, a question of law

or experience with a certain mediator, and receive an answer
instantaneously.

E— Massachusetts

M

MEMBERSHIP APPLICATION

ip: join MATA il
‘ lzgemb::g:‘fr. :i:z:ln\f/te(;: July 1-June 30 and are prorated according y)
| ues

Academy of
Trial Attorneys

. 50
9 Admited to practice [ess than one year $
} o Admited to practice 1-6 years $110
i, . i : 25
Deposition bank — Members have online and phone/fax i A Admitedto practice 5-9 years $2
iti i i - A75
acc;zs.st to over 250,000 expert depositions right from the MATA ' 3 Admite d to practice 10+ years $
website. !
) ! legal $40
Case evaluations — Seasoned attorneys evaluate and :. 7 Paraleg
provide input on various cases, as requested by individual i m) Government $65
members. i 7 Students Free
Deposition coaching — This service allows members to meet i
with one of our expert coaches to discuss and receive guidance on i
a particular deposition. | Name:  ’
) ) ) i " I:
Practice sections — MATA provides necessary resources to i Firm/court/schoo
members practicing in a specific area, such as auto litigation, med- ‘-: Address: /
ical negligence, new lawyers and workers’compensation. ! Fax:
| Telephone: -

Client newsletters — “You & the Law”is a high-quality, affordable ! a"_ 
publication developed by a fellow state trial lawyer association, which \ E-malk
helps educate clients about legal issues. It can be customized with your i Home address:
own personal message and firm information. b Tlephone:

Mentor service — This service offers new lawyers an opportunity =I Date of admittance to the bar:
to work with an experienced attorney in their practice area. i Return to:
I . : . i ATA )
Legislative representation — Through our professional lobbying i «  OM/C wvisa ) CHECK ENCLOSED l;/\New England Execuiive park
firm, MATA initiates, monitors and acts on legislation as it best serves i O AME Suite 160
the interests of consumers. In a typical legislative session, MATA fights  }  creditCard# | urlington, MA001803
to block 50 to 70 anti-consumer bills, and initiates 20 to 30 pieces of ] L (781) 425-504 )
ro-consumer legislation | Exp. date (781) 4255044 (
P g ) 'll "  / Susan@m6853cademy'com
- . . ! Security #: .com
Continuing legal education seminars — Put yourself at the forefront ! ¢ www.massacademy
of trial practice through our educational seminars. Whether you attend | Signature: -
in person, online, rent or purchase them on DVD, MATA’s seminars will '.|
help to give you a competitive edge. i

Amicus briefs — MATA members can request that an amicus curiae

be filed in support of their case.

Publications — The MATA Journal offers practical legal articles. E-clips — daily
news clips of interest to the trial bar — are e-mailed daily. Also offered is the MATA
Minute, a monthly e-newsletter providing important organization information.

Networking and information exchange — Interact with fellow members at key events,
including the golf tournament, Diamond Ball and Annual Dinner, as well as the Bermuda

Convention in November and the Caribbean Mid-Year Convention in March. MATA
also provides suburban luncheons and monthly social events.

Website — Our website provides access to the MATA calendar and Board of Gover-
nors, MATA Journal articles, verdicts, settlements and arbitration awards, depositions
and legal briefs, pertinent news articles, legislative updates, membership listings, CLE

DVDs and materials, case law research, referral service, links to firms, vendors and other
legal resources.

Public education and media — MATA focuses its efforts on improving the image of

the legal profession by increasing the understanding of the role of attorneys and the is-
sues that affect clients.

Referral service — This service refers cases to participating member attorneys based
on their area of practice and geographic location.

Affinity partnerships — MATA has entered into several long-term agreements with ven-
dors to provide a variety of services pertinent to your profession. Some of our premier service
providers include FORGE Consulting, Citizens Bank Law Firm Banking Program, Catugno
Court Reporting, Experienced Resolution Resources, Workers’Comp RX, Legal Talk Network,
Robson Forensic, Premier Global Services and TrialSmith. In addition, several companies pro-

vide discounts to our members, including professional liability insurance, health insurance,
conference calling, video services and computer services.

Meeting space — Space is available at the MATA office for members to utilize,
whether it be for a client meeting, section meeting, seminar or deposition.
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MATA 16th Annual Golf Classic

Congratulations
to the winners!

1st Place team
Bob Cashy
Tom Kelley
Dennis Phillips
Tom Smith

2nd Place team
Joe Coady
Richard Howard
Marty Kane
Camille Sarrouf

3rd Place team
Janine Bandino
Al Farrah
Tim Miller
Bill O’Donnell

Closest to the pin, men
Eric Lomus

Closest to the pin, women
Molly Gallagher

Longest drive, men
Bill O’'Donnell

Longest drive, women
Rhonda Maloney

And the new category of
best dressed
Esdaile, Barrett & Esdaile

SPONSORS

ALAN S. PIERCE &
ASSOCIATES

LAW OFFICE OF JAMES S. AVEN
CURTIN, MURPHY & O'REILLY

FORD, MULHOLLAND &
MORAN PC

KECHES & MALLEN, PC

MORRISON MAHONEY, LLP

MULLIN & MCGOURTY, PC

TENTINDO, KENDALL,
CANNIFF & KEEFE, LLP

SPONSORS

FORGE CONSULTING
LEAD SPONSOR

COOLEY MANION JONES
LUNCHEON SPONSOR

CROWE & MULVEY
GIFT SPONSOR

LEAVIS & REST
19th HOLE SPONSOR

SUGARMAN
BREAKFAST SPONSOR

MASS LAWYERS WEEKLY
MEDIA SPONSOR

BMW OF PEABODY
HOLE IN ONE SPONSOR

LAW OFFICE OF CHRIS A. MILNE
CONTEST SPONSOR
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Thanks to our Commonwealth Circle Contributors

We are grateful to each Circle Contrib-
utor for demonstrating a continuing com-
mitment to MATAs efforts to preserve
and enhance the civil justice system.

Liberty Club ($15,000 - $25,000)
LeoV. Boyle
Phillip J. Crowe
FORGE Consulting, LLC
Patrick T. Jones
Andrew C. Meyer
Michael E. Mone
Douglas K. Sheff

Neil Sugarman

Patriots Club ($5,000 - $10,000)
Catuogno Court Reporing Services
& STEN-TEL Transcription Services
Citizens Bank
Joseph J. Cariglia
John J. Carroll Jr.

David P. Dwork
Frederic N. Halstrom
Paul E. Leavis

Alan S. Pierce

Joel H. Schwartz
Jeffrey T. Scuteri
Valerie A.Yarashus

Revolutionaries Club

($1,000 - $5,000)
Andrew M. Abraham
Paul R. Aiken

Steven M. Ballin

Clyde Bergstresser
Bruce A. Bierhans
David R. Bikofsky
Leslie E. Bloomenthal
Michael B. Bogdanow
Alice Braunstein
Marc L. Breakstone
James E. Bryne
Dennis J. Calcagno
Thomas L. Campoli
Gerard B. Carney
Robert W. Cashy
Jeffrey N. Catalano
Scott J. Clifford
Sherrill Cline

J. Michael Conley
Donna R. Corcoran
Walter A. Costello Jr.
James T. Dangora Sr.
Robert A. DeLello
John L. Diaz

John DiBartolo
Simon Dixon
Joseph R. Donohue
William J. Doyle Jr.
Paul J. Driscoll

Peter L. Eleey
Robert J. Feinberg
Norman J. Fine
John B. Flemming
Michael A. Foglia
Donald Gibson
Ronald E. Gluck

Annette Gonthier-Kiely
Jeffery A. Gorlick
Lawrence E. Hardoon
T. Mark Herlihy

John D. Hislop Il
Martha Howe
Michael R. Hugo
Richard G. Jusseme
Jonathan A. Karon
MarshaV. Kazarosian
John A. Keilty
Timothy C. Kelleher 111
Paul F. Kenney
Thomas M. Kiley
Richard A. Lalime
Francis Larkin
Marianne C. LeBlanc
Bruce S. Lipsey
Francis J. Lynch
William P. MacDonald
Mark A. Machera
Angel Melendez
Chris A. Milne

James T. Morris
Thomas P. Mulvey Jr.
VincentJ. Murray Jr.
Michael Najjar

Robert M. Nathan
Andrew D. Nebenzahl
Kathleen M. O’Donnell
Gary W. Orlacchio
Michael J. Princi

Jodi M. Petrucelli

Richard J. Rafferty Jr.
Michael R. Rezendes
Frank J. Riccio
Robson Forensic Inc.
Robert M. Rosen
Lloyd C. Rosenberg
Steven P. Sabra
Deborah M. Santello
Frank R. Saia

Steven H. Schafer
Peter J. Schneider
Earlon Seeley
Richard G. Shalhoub
W.Thomas Smith
Gerald W. Sousa
John St. Andre Jr.
John J. Stobierski
James A. Swartz
Thomson-West
William H. Troupe
Edwin L. Wallace
Paul F.Wynn

Colonials Club ($500 - $1,000)
Paul L. Cummings
Chris Dodig
Barry A. Feinstein
Daniel Finbury
Marvin H. Greenberg
Saba B. Hashem
Thomas G. Horgan
William F. Looney
Thomas J. Lynch

NOW HEAR THIS

<Y Fast, accurate, unimpeachable forensic audio services

<) We specialize in audio enhancement and courtroom
presentation

<V If audio is an element of your case, we will create the
most logical and dramatic presentation of your material

< Our clients include the Suffolk County District Attorney,

Robert J. Marchand
Joan McDonough
Charles A. Moegelin
Michael Najjar
Gerald A. Palmer
Jeffrey Petrucelly
Judson L. Pierce
Stephen K. Sugarman
Richard T. Tucker
Kimberly Winter

Minutemen Club ($1 - $500)
Neil A. Burns
Christopher M. Daily
Robert A. DiTusa
Richard K. Donohue
Christopher W. Driscoll
Neil R. Driscoll
Karen J. Hambleton
Mark W. Helwig
Thomas F. Healy
Robert H. Glotzer
John P.Riordan
GregoryV. Roach
Neil J. Roach
Martin B. Schneider
Barbara M. Senecal
Frank J. Shealey
Edward J. Spence
Ronald Stoia
Stephen D. Walsh
Timothy H. White
Robert Zaffran

DEPOSITION AND
VIDEOCONFERENCING SUITES

Smithsonian Institution, Courtroom TV (JFK Assassination

h ; ; # Court Reporting # Videoconferencing
Tapes), Hendrix Archives, and Radcliffe College among # Video Depositions and Playback
others - L .
# Witness Digital/Phone Statements Transcribed
Great audio can make or break a case! 76 Green Street, Jamaica Plain, MA 02130 * Lega!/ Medical Transcription
_ Minutes from the Green Street MBTA station # Spacious Conference Rooms
i 617-522-1412 www.catuogno.cc

soundmirror www.soundmirror.com 9

888-228-8646
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Post-litigation: Does nursing home litigation benefit the plaintiff?

Continued from page 8
to the nursing home.

Keeping these exceptions in mind, a nursing
home resident may well be able to use litigation
proceeds to benefit certain family members.

Making use of (d)(4)(C) trusts

MassHealth law provides two safe harbors to
its usual trust rules which deem to the appli-
cant any funds in a trust that the applicant (or
her spouse) has created where the applicant (or
spouse) is also a trust beneficiary. One of the
safe harbors, which can be found at 42 U.S.C.
§1396p (d)(4)(C), can be an excellent vehicle for
nursing home residents to protect assets to be
used for their own benefit.

The statute permits pooled trusts operated by
non-profit organizations to be administered for
the benefit of disabled beneficiaries. The one
drawback of these trusts is that they must pro-
vide that at the beneficiary’s death, any trust
funds not retained by the trust for its own ad-
ministrative costs, must be used to reimburse
the state for its MassHealth expenditures. Thus,
itis unlikely in most instances that family mem-

bers would benefit from these trusts. However,
the nursing home resident herself can be the
beneficiary of a (d)(4)(C) trust to pay for en-
hancements to her life, and still qualify for
MassHealth to pay for her basic costs of care.
The one ambiguity in terms of using a
(d)(4)(C) trust for this purpose is that the states
are inconsistent as to whether they apply a
penalty for transfers into (d)(4)(C) trusts when
the nursing home resident is over age 65. This
is not a problem in Massachusetts, which per-
mits transfers to (d)(4)(C) trusts at any age. For
a nationwide list of (d)(4)(C) trusts, go to:
http://www.specialneedsanswers.com/resource
s/directoryofpooledtrusts.asp.

Or (d)(4)(A) trusts

A similar safe harbor is provided at 42 U.S.C.
81396p (d)(4)(A) for individual trusts for
MassHealth beneficiaries. However, it is of lim-
ited use for nursing home residents because it
is only available to individuals under age 65
(though the trust continues to be valid after age
65 if funded before that age).

Annuities or structured settlements

Annuities, whether in a structured settlement
or purchased after the settlement is received,
may be used in some instances to pass a portion
of the proceeds on to children or other benefici-
aries. The nursing home resident may continue
to be eligible for MassHealth benefits if the set-
tlement is annuitized. The monthly annuity
check would be added to his income and paid
to the nursing home. The way that some of the
annuity money may ultimately go to other ben-
eficiaries is if the nursing home resident dies
with payments still due on the annuity. For in-
stance, if the annuity was purchased for a sev-
en-year term and the nursing home resident
died after three years, the annuity would con-
tinue to pay out for four more years.

Under the DRA, the commonwealth must be
made the primary beneficiary of the annuity upon
the death of the nursing home resident up to the
amount of MassHealth paid out. The family ben-
eficiaries would be next in line. Whether anything
remains for them depends on how much is due
the commonwealth and how much remains to be
paid on the annuity. The reason this strategy can

work is that the monthly annuity payments while
the nursing home resident is alive help defray the
MassHealth costs and reduce the common-
wealth’s ultimate claim for estate recovery. These
calculations need to be made on a case-by-case
basis. In addition, the annuity or structured settle-
ment must meet certain parameters set out in the
DRA so that its purchase is not deemed to be an
uncompensated transfer of assets.

Conclusion

While bringing actions against nursing homes
for abuse and neglect has the deterrent effect of
encouraging facilities to better care for their resi-
dents, its benefit to the injured plaintiff is less
certain due to the ongoing cost of care, the re-
sulting disqualification for MassHealth, and ulti-
mate MassHealth estate recovery. However, a
number of strategies remain for gaining benefits
for the nursing home resident and/or her family.
Since the appropriate strategies vary from case
to case and MassHealth interpretation of the law
can change from month to month, litigators
need to work with qualified elder law attorneys
in advising clients of their options.

Free scanning and online archive of your depositions

By Jennifer L. Comer

One item on my to-do list is to free up valu-
able office space by storing our depositions
electronically, and I've found a win-win solu-
tion to accomplish it at massacademy.com.

The Massachusetts Academy of Trial Attor-
neys partners with TrialSmith to provide you
access to its online deposition bank, which is
the largest database of its kind. One of the

services they provide is free scanning and on-
line storage of your expert depositions, includ-
ing attached exhibits. Submit your documents
in any format and your depositions will be
converted to fully-searchable PDF files.

Your depositions will also be stored in a secure
online archive, including free backup, and you
can access them as often as you need, without
any other charges at massacademy.com. It’s that
easy and handy to search your own archives.

In addition, TrialSmith will give you a $5 credit
for each deposition you send, and you can use
your credits to download any of the 350,000 dep-
ositions already available in the national database.

It almost sounds too good to be true, but it’s
not. The fact is that it works, and it's a major
reason TrialSmith has been able to obtain so
many transcripts from the plaintiff bar. In addi-
tion to helping yourself, you are helping build
this valuable plaintiff-only resource.

It’s inexpensive to box up your transcripts,
CDs and diskettes and ship them ground ship-
ping to the scanning center. Mail to TrialSmith,
5113 Southwest Parkway, Ste. 285, Austin, TX
78735, e-mail electronic files to deposi-
tions@trialsmith.com, or upload them at
www.trialsmith.com/upload. You can even FTP
large ZIP files of transcripts and other elec-
tronic documents. For more information, con-
tact TrialSmith directly at 800-443-1757.

MATA’s Affinity Partners

MATA has developed partnerships with the following companies. Their services have been determined to be of the highest
quality and cost beneficial for our members. Their generous support of MATA helps us to complete our mission. Please con-
sider using them whenever possible. More detailed information can be obtained on our website at www.massacademy.com or

through the MATA office.

ADP TotalSource

Catugno Court Reporting
& Sten-tel Transcription

Charter Oak
Citizens Bank

Findlaw
Forge Consulting

Harvey Medical Productions

Mediator

NY Life Insurance Company

Northeast Business Machines

Premiere Global Services

TrialSmith

West Group

Robson Forensic
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MATA's monthly con-
tributors have made a
tremendous commitment
to MATA and to AAJ, the
American Association for
Justice, on behalf of their
clients and their profession.
Their dedication to the
preservation of the jury sys-
tem has made it possible
for MATA and AAJ to con-
tinue to protect consumers
against tort reform move-
ments that threaten the
rights of citizens every day.

Approximately 80% of
each contribution goes
directly to MATA to fund
items such as the lobby-
ists, and a portion goes to
Lawyers for Action PAC
(political action commit-
tee) which provides sup-
port to state political leg-
islators and candidates.
The remaining twenty
percent of the monthly
contribution goes to

Monthly Contributors 2008-2009

AAJ’s PAC to support
federal legislators and
candidates.

These contributions
make it possible for both
MATA and AAJ to contin-
ue and increase their po-
litical efforts both locally
and nationally. It allows
for both organizations to
educate the public and
politicians and to directly
impact consumers via the
legislature.

We are grateful for the
support our Monthly Con-
tributors provide and their
dedication to the rights of
consumers and victims.

$1000 card

LeoV. Boyle

Philip J. Crowe Jr.
Patrick T. Jones
Andrew C. Meyer Jr.
Michael E. Mone
Neil Sugarman

$500 card
Douglas K. Sheff

$300 card

David R. Bikofsky
Michael B. Bogdanow
John J. Carroll Jr.
Robert W. Casby
Donna R. Corcoran
Robert A. DeLello
Gerard J. DiSanti
Frederic N. Halstrom
Timothy C. Kelleher 111
Paul F. Leavis
Marianne C. LeBlanc
Jodi Petrucelli

Peter J. Schneider
W.Thomas Smith
Valerie A.Yarashus

$200 card

Paul R. Aiken
Michael R. Hugo
Alan S. Pierce

Welcome new members

Siraj Ahmed
Tracy Conlon
Eileen Donoghue
Cheryl Douglass
John Foley
Michael Garland
Ryan Gilday
Scott Heidorn
Tiffany Hixson
Glenn Kealy
Haim Machluf
lan McCallister
John N. Morrissey

$150 card

Andrew Abraham
Clyde D. Bergstresser
Alice Braunstein
Marc Breakstone

J. Michael Conley
Walter A. Costello Jr.
Simon Dixon
Norman J. Fine
Ronald Gluck
Annette Gonthier-Kiely
Jonathan Karon
MarshaV. Kazarosian
Alan J. Klevan

Mary Jane McKenna
Chris A. Milne
Michael Najjar
Andrew D. Nebenzahl
Richard J. Rafferty Jr.
Frank J. Riccio

Lloyd C. Rosenberg
Leonard A. Simon
Edwin L. Wallace
Kimberly E. Winter
Paul F.Wynn

$100 Card

Steven M. Ballin
Bruce A. Bierhans
James E. Byrne
Jeffrey N. Catalano
James T. Dangora Sr.
John L. Diaz
William J. Doyle Ur.
Peter L. Eleey

John B. Flemming
Donald Gibson
Jeffrey A. Gorlick
John R. Keilty
Thomas A. Kiley
Richard A. Lalime
Mark A. Machera
Angel Melendez
Vincent J. Murray Jr.
Kathleen O’Donnell
Gary W. Orlacchio
Michael R. Rezendes
Frank R. Saia
Deborah M. Santello
Richard G. Shalhoub
John J. St. Andre Jr.

$50 Card

Chris Dodig

Saba B. Hashem
Martha Howe
Richard Jussaume
William J. Keller
Francis J. Larkin
Bruce S. Lipsey
Robert R. Marchand
Charles B. Moegelin
Robert M. Nathan
Jeffrey Petrucelly
Judson Pierce
Stephen K. Sugarman
Richard Tucker
Robert Zaffrann

$25 Card

Neil A. Burns
Claudine A. Cloutier
Christopher M. Dailey
Karen J. Hambleton
Barbara M. Senecal

MATA Guardians

Roscoe Mutz
Christopher Naumes
Andrea Nuciforo Jr.
Edward O’Brien
Kate O'Toole

W. Palmer

Carlin Phillips
Kevin Polansky
Christine Rheaume
Barrie Shapiro
Stacie Sobosik
Kimberly Stratos
PeterVan Dyke

Show us your charitable spirit

MATA is looking for stories
about its members. If you

have initiated or participated
in a major charity project,
please contact Sheila Sweeney
at 781-425-5040.

/|

The following firms have committed to giving a percentage of their fees to a MATA
reserve fund to ensure the longevity of the organization and continued ability for MATA
to preserve the rights of your clients and succeed in obtaining its mission of keeping
Massachusetts families safe. The goal of the Guardians is one year’s budget in reserve.

Baker & Abraham
Cooley Manion Jones LLP
Epstein, Lipsey & Clifford

Feinberg & Alban, PC
Law Offices of John B. Flemming
Karon & Dalimonte
Kazarosian Law Offices
Kenney & Conley
Leavis & Rest, PC
Meehan, Boyle, Black & Bogdanow, PC
Alan S. Pierce & Associates
Sheff Law Offices
Sugarman

If you are interested in participating in this program or would like more
information on program specifics, please contact Jennifer Comer at the MATA office.
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Cases that have made a difference

If you have or have had a case that has made a substantial social or legal difference,
such as creating a new law or making a product safer, please contact Sheila Sweeney at
781-425-5040 or Andrew Abraham at 617-330-1330.




OCTOBER 2008

MASSACHUSETTS ACADEMY OF TRIAL ATTORNEYS

15

Deposition tips, wine recommendations and free hors d’oeuvres?Yes, right here

By Lauren Guth Barnes

Our conversation ranged from her work for
the Massachusetts Committee for Public
Counsel Services to the pros and cons of the
do-it-yourself method of renovating a backyard
and building a patio. Over drinks and hors
d’oeuvres at the most recent MATA Women’s
Caucus gathering and in the midst of a crowd
of attorneys gathered to mix and mingle, | got
to know a little bit more about this solo practi-
tioner from north of Boston.

She’s been to nearly every meeting of the
Women’s Caucus this year, starting with our
wine tasting benefit in February and continuing
through various other networking events, and
she cannot wait until the next one. Working day
in and day out by herself, appearing in front of

countless judges, she has little time or opportu-
nity to convene with other female trial attorneys,
to share experiences, ask questions, and provide
advice. She’s found a home and terrific cama-
raderie in the MATA Women’s Caucus.

The importance of networking and creating
relationships in our business cannot be overstat-
ed. As Orison Swett Marden once said,“It is like
the seed put in the soil — the more one sows,
the greater the harvest.”Our strides towards
leadership in the courtroom, on behalf of our
clients, and for the people and causes that mean
the most to us are supported best by the com-
munity of peers who can offer an encouraging
word, a“best practices”tip, or an introduction to a
new friend and colleague.

Our success in advocating for our clients and
relating with juries comes in part from a willing-

ness to share and connect with our peers, to
nourish long-standing relationships and openly
enter new ones. Keith Ferrazzi, co-author of
Never Eat Alone, wrote“The currency of real net-
working is not greed but generosity.”The women
active in the MATA Women’s Caucus never fail
to offer more — more of themselves for their
clients, more of their time for friends, colleagues,
and causes, more advice, more recommenda-
tions, more help, more mentoring, more laugh-
ter. | am honored by my connections to them
and more successful because of them.

| am a member of the MATA Women'’s Caucus
because where else do | get an opportunity to
speak with incredible leaders like Kathy Jo Cook,
president of the Women’s Bar Association, about
her work with the WBA and then segue into a
discussion of our favorite places to go for a drink

in Boston? Or to swap deposition stories and
practices with other female attorneys while also
getting tips on great realtors in Winthrop? The
MATA Women’s Caucus is a catalyst like no oth-
er for fostering valuable relationships, having a
great time doing it all the while.

We will continue to share more advice, stories,
laughter and tips at upcoming events, both educa-
tional and social in nature, that the MATA
Women’s Caucus has in the works. We're already
working on February’s wine tasting benefit. We in-
vite any and all to join the camaraderie, take part
in our events and help plan them. For more infor-
mation or to get involved, please contact Susan
Simpson at MATA at susan@massacademy.com
or me at lauren@hbsslaw.com.

Our thanks to Lawyers Weekly for sponsor-
ing our recent Women’s Caucus gathering!
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Representing injured public safety personnel —
Massachusetts police and firefighter injury overview

Continued from page 5

Mutual Ins. Co. v. Gamache, 426 Mass 93 (1997);
Quincy Mutual Fire Insurance Co. v. Abernathy,
393 Mass. 81, 469 N.E. 2d 797 (1984). In addi-
tion, even if the claim of an injured police offi-
cer or firefighter is barred by an“intentional
acts”exclusion, claims on behalf of the spouse
and children of the victim for loss of compan-
ionship will nonetheless be covered by some
policies. See Worcester Insurance Co. v. Fells Acre
Day School, Inc, 408 Mass. 393, 558 N.E. 2d 958
(1990).

Employer liability

In contrast to the Workers’Compensation
Act, Chapter 41 contains no exclusivity provi-
sions barring injured employees and/or their
families from suing their municipal employers.
See Foley v. Kibrick, 12 Mass. App. 382, 425 N.E.
2d 376 (1981). The SIC, however, has interpret-
ed the Massachusetts Tort Claims Act, G.L.c.
258, as precluding an action therein against a
public employer by an employee eligible for
payments under G.L.c. 41, §§100, 111F. (Mona-
han v. Methuen, 408 Mass. 381 (1990)).

Significantly, claims exempted from Chapter
258, such as intentional tort claims against fel-
low servants, are not affected by the Monahan
ruling. Similarly unimpaired are claims against
the municipality pursuant to the Tort Claims
Act for loss of consortium or emotional distress
brought by spouses, children and/or parents
who are financially dependent upon the in-
jured employee. See Eyisi v. Lawrence, 416
Mass. 194 (1993).

Premises liability

The SIC’s historic abandonment of cate-
gories for those lawfully on the premises oc-
curred in the context of a police injury case,
Mounsey v. Ellard, 363 Mass. 693 (1973). The
Mounsey decision established that property
owners owe a duty of reasonable care to any-
one lawfully on the premises. Police officers
and firefighters entering in the course of their
duty (formerly categorized as licensees to
whom only a limited duty was owed) are now
among the lawful visitors entitled to reasonable
protection. Id. Cf. Carroll v. Hemenway, 315
Mass. 45, 51 N.E. 2d 952 (1943) (police officer
as licensee). The plaintiff's attorney must
nonetheless attend to the issue of foreseeabili-
ty. The Mounsey court cautioned:

“[11f the plaintiff policeman, in the course of
chasing a thief, was injured at 2 a.m. when he
fell into an unguarded hole in the defendants’
private cellar, the defendants might well be en-
titled to a directed verdict because the time and
place of the policeman’s entrance was not an
event which the defendants should have fore-
seen in the exercise of reasonable care. On the
other hand, if the defendants directed the po-
liceman to search the cellar or knew he was go-
ing there, it could be found that the defendants

were under a duty to warn the policeman of
the dangers known to the defendants.”

This language has invited undue attention in
the trial courts to the specific foreseeability of
the time, place and purpose of the public ser-
vant’s presence on the premises, which the
plaintiff’'s attorney must be prepared to counter.
Helpful in this regard is discovery concerning
the existence and location of alarms, smoke de-
tectors, fire extinguishers, emergency exits, pri-
or police contact, fires, and thefts, as well as the
defendant’s knowledge through friends and
neighbors or the media of the risks giving rise
to encounters with police officers and firefight-
ers. When the foreseeability evidence is fully
developed, there emerges a persuasive argu-
ment that the presence of police officers and/or
firefighters is foreseeable at virtually any place
and at virtually any time. The Supreme Judicial
Court has, however, held that the murder of a
police officer during a drug raid was not fore-
seeable, even if the owner/landlord was aware
of drug activity on the premises and negligently
failed to inform the police. (Griffiths v. Campbell,
425 Mass. 31 (1997)).

Motor vehicle accidents

It is important in evaluating police and fire-
fighter injury cases to take an expansive view of
causation. For example, it is undeniably fore-
seeable that police or fire personnel may re-
spond to the scene of any motor vehicle acci-
dent. A driver’s negligence contributing to the
original accident may be held causally related
to an injury to a public safety officer involved in
a rescue effort or simply remedying a danger-
ous situation by clearing the disabled vehicles
or other wreckage. See Marshall v. Nugent, 222
F.2d 604 (1st Cir. 1955) (plaintiff struck by car
while warning traffic of obstruction caused by
accident); Scott v. Texaco, Inc., 48 Cal. Rptr. 785,
239 Cal.App.2d 431, 48 Cal. Rptr. 785 (1966)
(plaintiff who was struck by oil company’s truck
as she stood in highway to warn oncoming ve-
hicles of overturned vehicle ahead); Newsome v.
St. Paul Fire & Marine Ins. Co., 350 So.2d 825
(Fla. App. 1977) (plaintiff struck by car while
pushing defendant’s disabled vehicle), Hale v.
Burgess, 478 S.W. 2d 856 (Tex. Civ. App. 1972)
(police officer struck by vehicle while directing
traffic around two-car wreck caused by defen-
dant). See also D’Angeli’s Case, 369 Mass. 812
(1976); Abdow v. Silverbrand, 301 Mass. 337
(1938); Hollidge v. Duncan, 199 Mass. 121
(1908).

Similarly, the negligence of a motorist pur-
sued by the police may be considered the prox-
imate cause of a one-vehicle accident involving
the pursuing cruiser. See Commonwealth v.
Berggren, 398 Mass. 338 (1986). On the other
hand, although the owner or custodian of a car
may be liable for negligently permitting the car
to be stolen, the owner’s liability does not ex-
tend to a police officer injured in a foot chase

following apprehension of the stolen vehicle.
Poskus v. Lombardo’s of Randolph, Inc., 423 Mass.
637,670 N.E. 2d 383 (1996). The fleeing thief
would still be liable and potentially covered by
homeowner’s insurance.

Automobile insurance
Personal injury protection

The Personal Injury Protection provisions of
the Massachusetts Auto Insurance Policy in-
cludes an exclusion,*“we will not pay PIP bene-
fits to or for anyone who is entitled to worker’s
compensation benefits for the same injury.”Of-
ten the question arises whether the exclusion
applies to on-the-job accidents of police offi-
cers and firefighters. In these cases the policy
exclusion is not applicable because the pay-
ments to which the victim is entitled from his
or her municipal employer are pursuant to
G.L.c. 41, 88100 and 111F, and are not worker’s
compensation benefits. Therefore, the injured
police officer or firefighter has access to the
Personal Injury Protection coverage for medical
expense (subject to coordination of benefits),
and for seventy five percent of his or her lost
wages not covered by wage continuation —
typically comprised of extra paid details and
overtime.

The statute authorizing and defining person-
al injury protection, G.L.c. 90, §34A, authorizes
an exclusion only where the injured person is
“entitled to payments or benefits under the
provisions of Chapter 152.”This exclusion has
been interpreted to extend beyond just Chapter
152 and to those entitled to compensation un-
der worker’s compensation laws of another
state or to the Federal Government. See Mail-
hot v. Travelers Insurance Company, 377 N.E. 2d
681. However, injured police officers and fire-
fighters are not governed by the Massachusetts
workmen’s compensation law or any other
pure worker’s compensation law. Chapter 152,
869 exempts police officers and firefighters
from the provisions of the workmen’s compen-
sation act.

Significantly, the Massachusetts Supreme Ju-
dicial Court, in Wincek v. West Springfield, 399
Mass. 700, has specifically recognized that
§111F is not a“pure”workmen’s compensation
law....”399 Mass. at 704, n 3. Discussing other
sections of the insurance policy which refer to
“aworker’s compensation law or any similar
law,”’the court recognized that section 111F was
not a worker’s compensation law, but was a
“similar law.”Accordingly, payments pursuant
to §111F may have some significance under
Part 3 of the policy (uninsured motorists) and
Part 12 of the policy (underinsured motorist)
which contain such*“similar law”language.

This section is not, therefore, a pure worker’s
compensation law such as is contemplated by
the exclusion to PIP. This position was upheld
by a divided panel of the Appellate Division of
the Boston Municipal Court in Cox v. Safety In-

surance Co. (C.A. No. 220479). Moreover, as to
medical expenses, chapter 41, §100 has little re-
semblance to worker’s compensation law. Pay-
ments under §100 may not even be compulso-
ry. See MacArthur v. Massachusetts Hospital
Service, Inc., 180 N.E. 2d 449; Berube v. Selectmen
of Edgartown, 147 N.E. 2d 180.

Thus, because neither Chapter 41, § 111F
(wages), nor §100 (medical expenses) of the
same chapter provides pure worker’s compen-
sation benefits, an injured police officer or fire-
fighter is entitled to the benefits of PIP cover-
age.

Medical payments

The standard auto insurance policy provi-
sions for Medical Payments coverage include
no exclusion directed toward work-related in-
juries. Frequently, however, payment of this
optional coverage may be denied under the
regular use exclusion, (denying payment to an
insured injured while occupying a vehicle
owned or“regularly used”by insured or house-
hold member”), depending upon the regularity
with which the injured officer uses the vehicle
in which he or she become injured, or any oth-
er vehicle in the fleet to which the employee
has access. See Galvin v. Amica Mutual Insur-
ance Co., 11 Mass. App. 457,417 N.E. 2d 34
(1981).

Arising from the use of a vehicle

The availability of automobile insurance to
compensate for an injury, whether for a first
party claim for uninsured/underinsured cover-
age or for a third party claim to a tortfeasor’s
bodily injury coverage, depends in the first in-
stance upon establishment of a nexus between
the insured vehicle and the accident in ques-
tion. The Massachusetts (Personal) Automobile
Insurance Policy only covers*“accidents and
losses which result from the ownership, main-
tenance or use of autos.”An accident is defined
as“an unexpected, unintended event that caus-
es bodily injury or property damage arising out
of the ownership, maintenance or use of an
auto.”Therefore, there must be a sufficient rela-
tionship between the use of a motor vehicle
and the injuries claimed in order for coverage
to apply.

In Foley v. Nationwide Mut. Ins. Co., 2000 WL
1923516, a Superior Court justice examined the
availability of coverage to a physical altercation
at the end of a police pursuit. The intoxicated
tortfeasor had been overtaken after a high-
speed chase. The plaintiff police officer and the
tortfeasor were standing outside of the subject
vehicle. The tortfeasor then tried to get back
into the car, presumably to escape. At the same
time, the police officer lunged into the car to re-
move the keys from the ignition. As the officer
turned the vehicle off and removed the keys,
the tortfeasor pushed against his arm in effort

Continued on page 18
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Ideally located on a white sand beach in the Mayan Riviera, the Iberostar Tucan is literally
immersed in 28 acres of jungle with stone pathways winding through tropical gardens.
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$1,879 Magnificent beach with turquoise water, five star accommodations, five restaurants
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Departure tax is currently $110.00 and is additional.
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18

MASSACHUSETTS ACADEMY OF TRIAL ATTORNEYS

Ocroser 2008

Representing injured public safety personnel —
Massachusetts police and firefighter injury overview

Continued from page 16

to restart the car, injuring the officer. Nation-
wide sought to avoid coverage on the bases that
the perpetrator acted intentionally and that the
injury did not arise from use of the vehicle.

The court rejected the insurer’s argument
based on intentional conduct, citing a series of
cases establishing the proposition that for cov-
erage purposes conduct is intentional only if it
is specifically intended to cause harm or the
tortfeasor is substantially certain that such
harm will result from his conduct. See Preferred
Mut. Ins. Co. v. Gamache, 42 Mass. App. Ct. 94
(1997), affd 426 Mass. 93. Reckless conduct, al-
though sufficient to establish the intent neces-
sary for a battery, is not sufficient to render
conduct non- accidental for purposes of avoid-
ing bodily injury coverage. See Sheehan v. Gori-
anski, 321 Mass. 200, 72 N.E.2d 538, 542 (1947)
(discussing differences in treatment of reckless-
ness state of mind in insurance coverage cases
as opposed to criminal cases); Quincy Mutual
Fire Insurance Company v. Abernathy, 393 Mass.
81, 84,469 N.E.2d 958 (1984).

The court additionally ruled that the injury
arose out of the use of the vehicle.“There was a
direct and immediate connection between the
vehicle, the conduct of the plaintiff ... in reach-
ing inside to remove the keys, and the simulta-
neous conduct of the defendant ... in trying to
get past the plaintiff and into the vehicle as he
sought to escape from the scene. The critical
events took place within the passenger com-
partment of the ... vehicle.”

Recently, in Bonina v. Marshall, 71 Mass. App.
Ct. 904 (2008), the Appeals Court ruled that an
injury in an altercation outside of a vehicle did
not arise from the use of the vehicle for insur-
ance purposes even though the arrestee tried to
hold on to the vehicle in an effort to resist ar-
rest.

In Quincy Mut. Fire Ins. Co. v. Gorman — the
pertinent facts of which are set forth in the
Supreme Judicial Court’s related decision in
Poskus v. Lombardo’s of Randolph, Inc., 423 Mass.
637, 640 (1996) — the Superior Court rejected
the efforts of a homeowner’s insurer to avoid,
as arising from the use of a vehicle, coverage for
an accident occurring in a foot pursuit at the
end of a police chase of the defendant’s vehicle.
Gorman, the insured perpetrator had stolen a
vehicle, driven the car while intoxicated, and

fled the police. Officer Poskus and his partner
apprehended the tortfeasor. The tortfeasor was
outside of the vehicle and being approached by
the police officers. In order to flee, the tortfea-
sor jumped over the nearby guardrail and fell
down an embankment with the officers close
behind. Officer Poskus was injured as he fell
down the embankment onto the tortfeasor. The
insurer sought to avoid paying under the tort-
feasor's homeowner’s policy, citing that policy’s
exclusion for injuries arising from the use of a
vehicle. The Superior Court rejected the insur-
er’s argument, reasoning that the involvement
of or with the vehicle ended when all parties
were out of their respective vehicles and the
foot chase was underway.

Uninsured and
underinsured coverage

As to both uninsured and underinsured cov-
erage, the injured employee has available one
policy in the following descending order of
preference: The highest limit policy on which
the victim is the named insured; if the victim is
not the named insured on any policy, the high-
est limit policy in the victim’s household ; if the
victim has no automobile insurance policies in
his/her household, he/she can gain access to
the uninsured/underinsured coverage, if any,
covering the municipal vehicle — police cruis-
er or fire apparatus — occupied at the time of
the accident.

In order to apply to uninsured or underin-
sured claims the broad theories of causation
discussed above, it is helpful to be
aware of Surrey v. Lumbermens Mutual Casualty
Co., 384 Mass. 171, 424 N.E. 2d 234 (1981), es-
tablishing that an uninsured claim may proceed
on a hit-and-run (unidentified motorist) theory
even in the absence of physical contact with the
negligent driver’s vehicle.

Both the underinsured and the uninsured
coverage provide for a reduction of payments
by the“amount paid under a workers’compen-
sation law or similar law.”In Wincek v. West
Springfield, 399 Mass. 700, 506 N.E. 2d 517
(1987) the Supreme Judicial Court held that
G.L.c. 41, 8111F“is such a similar law.””506
N.E. 2d at 519 and n.3.Viewing the automobile
policy in light of Wincek suggests that an auto-
mobile insurance carrier may reduce its unin-
sured or underinsured payments to avoid du-

plication of municipal payments under G.L.c.
41, 88100 and 111F. (This offset is discussed in
detail in Norman Fine’s article in the December
2007 MATA Journal.)

Liens/reimbursement

Sections 100 and 111F contain practically
identical provisions for reimbursement on third
party cases:

“When the injury ... was caused under cir-
cumstances creating a legal liability in some
person to pay damages in respect thereof, ei-
ther the person so injured or the city, town or
fire or water district ... [having paid under
Chapter 41] may proceed to enforce the liability
in any court of competent jurisdiction. The sum
recovered shall be for the benefit of the
city, town or fire or water district ..., unless the
sum is greater than [the payments under
Chapter 41], in which event the excess shall be
retained by or paid to the person so injured. For
the purposes of this section,“excess”shall mean
the amount by which the total sum received in
payment for the injury, exclusive of interest and
costs, exceeds the amount paid under this sec-
tion. The party bringing the action shall be en-
titled to any costs recovered by him. Any inter-
est received in such action shall be apportioned
between the city, town or fire or water district
and the person so injured in proportion on the
amounts received by them respectively, inclu-
sive of interest and costs. The expense of any
attorney’s fees shall be divided between the
city, town or fire or water district and the per-
son so injured in proportion to the amounts re-
ceived by them respectively.”

The municipality’s lien, therefore, is substan-
tively similar to that of a workers’compensa-
tion insurer under G.L. c. 152; the repayment
calculations are the same as for workers com-
pensation (and outlined in Alan Pierce’s article in
the December 2007 MATA Journal), and thus the
DIAs interactive form is useful in computing
the lien. There is no case law addressing
whether repayment applies to future benefits
under the principles of Hunter v. Midwest Coast
Transport, Inc., 440 Mass. 779 (1987). However,
based on the similarity of statutory language,
attorneys should be mindful of the potential
that Hunter may be applied to reduce Chapter
41 benefits following a third party settlement.

There is no requirement of, or mechanism

for, court or agency approval of third-party set-
tlements. See Corbett v. Related Companies
Northeast, Inc., 424 Mass. 714,677 N.E.2d 1153
(1997). The amendments to the Workers Com-
pensation Act affecting loss of consortium
claims — both as to limiting claims against the
employer and as to requiring approval of settle-
ment allocations do not apply to these public
safety cases. See Eyssi v. City of Lawrence, 416
Mass. 194 (1993).

In a Superior Court case, Justice Gershen-
gorn has ruled that the municipality’s statutory
subrogation lien extends only to amounts actu-
ally paid by the employer, and not to amounts
covered by insurance. (The insurer, however,
may have its own right of subrogation under
the policy.) This was Wulleman v. North Reading,
1997 WL 1366844 (Mass.Super., Dec 17, 1997)
(NO. 972988).

The municipality has no lien on first-party
insurance proceeds such as uninsured or un-
derinsured motorist coverage. (Wincek v. West
Springfield, supra ) The Wincek court held that
the employer-municipality had no claim to the
proceeds of an underinsured motorist recovery
by an officer to whom the city had paid benefits
under G.L.c. 41, 8§111F.

In addition to its right to reimbursement for
payments to or on account of the injured em-
ployee, the municipality may, under G.L.c. 41,
8111F, recover directly from the tortfeasor for
overtime or other costs of replacing the injured
police officer or firefighter. This is separate from
and independent of the municipality’s lien on
the employee’s third-party case, as the statute
does not provide for enforcement of this claim
by the employee.

Finally, practitioners in this area should also
be mindful of G.L.c.32, §14A, which provides
under the heading of*“Third Party Recoveryfor
an offset against disability retirement of
amounts recoverable*“for lost wages”against
any third parties other than employers by rea-
son of the same injury. The application of this
statute is detailed in Deborah Kohl’s article in
the December 2007 MATA Journal.

Representing injured public safety personnel
provides an exciting opportunity for aggressive
and creative lawyering in support of worthy
claimants. To achieve the best results for these
clients, it is important to be mindful of the spe-
cial issues addressed above.

Academy seeks ‘Journal’ input

If you would like to write an article for the MATA Journal,
or would like to see an article on a specific topic or issue,
call Mike Conley at (781) 848-9891 or e-mail michael@kenneyconley.com.




MASSACHUSETTS ACADEMY OF TRIAL ATTORNEYS

Ocroser 2008

19

MATA Annual Dinner

Annual Dinner
Sponsors

Baker & Abraham, P.C.
Breakstone, White & Gluck
Catuogno Court Reporting

Charter Oak
Citizens Bank
Crowe & Mulvey, LLC
Duane Morris LLP
Esdaile, Barrett & Esdaile
FindLaw
Fitzgerald Dispute Resolution
Law Offices of John B. Flemming
Fletcher, Tilton Whipple, PC
Forge Consulting
Harvey Medical Productions
Karon & Dalimonte
Kazarosian Law Offices
Keches & Mallen, PC
Kenney & Conley
Lubin & Meyer, P.C.

NY Life Insurance Company
Northern Business Machines
Quinn & Morris
Rezendes & Tresise
Robson Forensic
Sheff Law Offices, P.C.
Swartz & Swartz
Thornton & Naumes
Yarashus Wagner
West Group

SAVE THE DATE

Massachusetts
Academy of
Trial Attorneys
Seventh Annual
Diamond Ball

Thursday, December 4, 2008
Seaport World Trade Center
Cityview Ballroom

Overnight Accommodations
Rooms at the Seaport Hotel are reserved at a
special rate of $159.00 single occupancy or
$179.00 double occupancy, exclusive of 12.45%
Massachusetts Tax and $3.00 per room service
charge, as Seaport is a service-inclusive facility.
Please call reservations at 877-SEAPORT (877-
732-7678) and Mention the Diamond Ball to
reserve this special rate. Rates are available
through November 4, 2008.

Dinner, dancing, live entertainment,
mingling, 2 carat diamond giveaway,
auction & toys for tots collection
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NOVEMBER 1-5, 2008

Elbow Beach Bermuda Hotel

Bermuda beckons and we invite you to join us at the fabulous
Elbow Beach Hotel for our 30th Annual Fall Conference and Retreat.
The Elbow Beach Bermuda Resort offers an informal elegance and old world charm
nestled within fifty-five magnificently landscaped acres overlooking a natural pink
sand beach, featuring 244 guest rooms, including junior suites and ocean front cottages.

Includes: REGISTRATION FEE:
- $75 for Members
Round-trip transportation between Boston or Hartford and Bermuda . $150 for Non-Members

$25 Activity Fee

Round-trip transportation between the airport and hotel in Bermuda fee included on your billing

Water-view accommodations for four nights at the magnificent ¢ This complete package is only
Elbow Beach Bermuda Hotel - $979

per person based on double occupancy %

. plus 15% tax and service E‘

Welcome get-together cocktail party single accommodations when available %
$439 additional charge

*$100 additional for Hartford departure %

[E]

Escort traveling with the group throughout Premier Lanai Accomodation Upgrade

$140 per person, double occupancy

Extended stay available B R R R R R R EE RG]

Optional Breakfast Plan
4 Full American Breakfasts - $130 pp

5 All hotel taxes and gratuities

508-480-8300 ¢ FAX 978-443-9027 « 800-840-3441

e-mail: karastours@aol.com

RESERVATION APPLICATION

Enclosed is my check in the amount of $, ($200 per person) in deposit for the MATA 31st
Annual Fall Conference in Bermuda, departing Saturday, November 1, 2008 for the following:

( ) Single [¢ ) Double ( ) Boston ( ) Hartford [¢ ) Optional Breakfast Plan
Name(s)
Please include first and last name of each traveler.
Address
City State Zip Code
Telephone (9-5) (after 5)
Signature Fax
Meeting Participant(s) Title
Address

Mail to: Karas Tours, P.O. Box 508, Sudbury, MA 01776
Prices are subject to fuel surcharge. Since Bermuda is an approved destination,
travel and accommodations may be tax deductible. Please consult your tax advisor.

PASSPORTS ARE MANDATORY FOR TRAVEL TO BERMUDA.



