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Superior Court of Massachusetts,
Suffolk County.
Antonio Perez MOLINA
v.

STATE GARDEN, INC.

No. 2011-3759-C.
April 26, 2013.

MEMORANDUM OF DECISION AND ORDER
ON DEFENDANT'S MOTION TO DISMISS OR
IN THE ALTERNATIVE, FOR SUMMARY
JUDGMENT

ROBERT B. GORDON, Justice.

*1 Plaintiff Antonio Perez Molina (“Molina”)
was injured in the course of his employment, while
providing services on assignment to defendant State
Garden, Inc. (“State Garden™). Molina now brings this
action, asserting that State Garden's negligence
proximately caused his injuries. State Garden moves
to dismiss, or in the alternative for summary judgment,
asserting that the exclusivity provisions of the Mas-
sachusetts Workers' Compensation Act, G.L. c. 152,
§§ 23-24 (the “Act”), bar the negligence action. For
the following reasons, State Garden's motion is AL-
LOWED.

BACKGROUND

Molina was a direct employee of American Re-
source Staffing Network (“ARS”), an entity in the
business of providing temporary staffing to company
clients like State Garden. In this case, ARS assigned
Molina to provide on-site services to State Garden. On
December 22, 2010, Molina was injured during the
course of providing such services.

ARS holds a workers' compensation insurance
policy for its employees, which in material part con-
tains an “Alternate Employer Endorsement.” The
Alternate Employer Endorsement provides as follows:

*This endorsement applies only with respect to
bodily injury to your employees while in the course
of special or temporary employment by the alternate
employer named [below].... Part One (Workers
Compensation Insurance) ... will apply as though
the alternate employer is insured.”

The Alternate Employer Endorsement on ARS's
policy specifically identifies State Garden as the al-
ternate employer.

Molina's employment with ARS was further
subject to the terms of a signed waiver and release
agreement, which provided in pertinent part as fol-
lows:

“In recognition that any work related injuries which
might be sustained by me are covered by state
Workers' Compensation statutes, and to avoid the
circumvention of such state statutes which may re-
sult from suits against customers or clients of
[ARS], based on the same injury or injuries, and to
the extent permitted by law, | HEREBY WAIVE
AND FOREVER RELEASE ANY RIGHTS 1
MIGHT HAVE to make claims or bring suit against
any client or customer of [ARS], for damages based
upon injuries which are covered under such Work-
ers' Compensation statutes.”

It is undisputed that under the Workers' Com-
pensation Act, ARS, the direct employer in this case,
is immune from any common law action arising out of
Molina's injury. Molina, however, brings suit against
State Garden, arguing that the statutory workers'
compensation bar does not apply to this entity because
it is not his direct employer. State Garden now moves
to dismiss, or in the alternative for summary judgment,
arguing that although it is not Molina's direct em-
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ployer, it nonetheless enjoys immunity under the Act
by virtue of the Alternate Employer Endorsement
underwritten by ARS in its policy of insurance.

DISCUSSION

When ruling on a motion to dismiss under Mass.
R. Civ. P. 12(b)(6), a court does not normally consider
matters outside of the pleadings. See Mass. R. Civ. P.
12(b); General Motors Acceptance Corp. v. Abington
Cas. Ins. Co., 413 Mass. 583, 584 (1992). Rule 12(b),
however, invests the Court with discretion to consider
matters outside the pleadings by converting the mo-
tion to dismiss into one for summary judgment and
reviewing it in accordance with Mass. R. Civ. P. 56.
See Watros v. Greater Lynn Mental Health & Retar-
dation Ass'n, 421 Mass. 106, 109 (1995). Because
resolution of the issues'before this Court requires an
examination of matters outside the pleadings (viz., the
Alternate Employer Endorsement), and because such
resolution does not turn on issues foreseeably affected
by factual discovery, this Court shall consider these
matters and treat the motion as one for summary
judgment.

*2 Summary judgment is appropriate where there
is no genuine issue of material fact, and where the
moving party is entitled to judgment as a matter of
law. See Mass. R. Civ. P. 56(c); Cassesso v. Com-
missioner of Corr., 390 Mass. 419, 422 (1983);
Community Nat'l Bank v. Dawes, 369 Mass. 550, 553
(1976). The moving party bears the burden of affirm-
atively demonstrating the absence of a triable issue.
See Pederson v. Time, Inc., 404 Mass. 14, 16-17
(1989). If the moving party does not bear the burden of
proof at trial, it must either submit affirmative evi-
dence negating an essential element of the
non-moving party's claim, or demonstrate that the
non-moving party's evidence is insufficient to estab-
lish its claim. See Kourouvacilis v. General Motors
Corp., 410 Mass. 706, 711 (1991). “If the moving
party establishes the absence of a triable issue, the
party opposing the motion must respond and allege
specific facts establishing the existence of a material

fact in order to defeat the motion.” Pederson, 404
Mass. at 17.

A. Workers' Compensation Exclusivity Provisions
In most circumstances, the Workers' Compensa-
tion Act provides the exclusive remedy for claims
brought against an employer by an injured employee.
See G.L. c. 152, §§ 23-24; Fleming v. Shaheen Bros.,
71 Mass.App.Ct. 223, 227 (2008). The so-called “ex-
clusivity provisions™ of the Act grant immunity to the
employer of a worker who has been injured within the
scope of his employment and is thus eligible for
compensation benefits under the Act-mandated in-
surance of his employer. /d. Normally, only the direct
employer of the injured individual enjoys immunity
from suit under the statute. See Fleming, 71
Mass.App.Ct.-at 227. .

State Garden concedes that it is not Molina's di-
rect employer.”fN! State Garden argues, however, that
it is nevertheless entitled to immunity under the
Workers' Compensation Act by virtue of the Alternate
Employer Endorsement contained in ARS's policy.
This Court agrees.

FNI1. Molina's direct employer is ARS, and
ARS assigned Molina to provide on-site
services to its client, State Garden.

B. Alternate Employer Endorsements

There is very limited Massachusetts case law
examining whether an entity named in an alternate
employer endorsement to a workers' compensation
insurance policy enjoys the same liability immunity
under the Act as the direct employer. What Massa-
chusetts case law does exist, however, as well as au-
thorities from other jurisdictions construing cognate
workers' compensation statutes, lead this Court to
conclude that named alternate employers such as State
Garden face no common law liability per the exclu-
sivity provisions of the Act.
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1. Massachusetts Law

At the outset, the Court observes that the appellate
cases Molina cites, namely, Numberg v. GTE
Transport, 34 Mass.App.Ct. 904 (1993) and Lang v.
Edward J. Lamothe Co., 20 Mass.App.Ct. 231 (1985),
do not control the case at bar given the distinguishing
factual circumstances here present. While Numberg
and Lang recite the familiar principle that only direct
employers, and not “special employers,” are immune
from common law personal injury suits under the
Workers' Compensation Act, the decisions do not
address whether the same result obtains in the face of
an alternate employer endorsement written into the
applicable workers' compensation insurance policy.
See Numberg, 34 Mass.App.Ct. at 904; Lang, 20
Mass.App.Ct. at 234 (holding that G.L. c. 152, § 15
provides that the only party immune from suit under
the statute is the direct employer; a special employer is
not immune, because the special employer is not liable
for the payment of workers' compensation and there
was ‘no agreement’ between the direct employer and
the special employer that the special employer would
be liable for the payment of such compensation) FN?;
¢f. Fleming, 71 Mass.App.Ct. at 228 (noting that spe-
cial employers do not enjoy the same protections
under the Workers' Compensation Act as direct em-
ployers). Numberg and Lang, however, did not con-
front the inclusion of an alternate employer endorse-
ment in a direct employer's workers' compensation
insurance policy, and instead addressed more general
concepts regarding the liability status of special em-
ployers. Accordingly, these decisions shed scant light
on the question presented in the case sub judice.™™>

FN2. Language in Lang certainly implies that
a direct employer and special employer can,
“by agreement,” influence the reach of the
workers' compensation immunity bar; but
this dictum stops short of directing how a
court should treat an alternate employer en-
dorsement for such purposes.

FN3. Molina also cites Wentworth v. Henry

C. Becker Custom Bidg., Ltd,, 459 Mass. 768
(2011), to support his argument that the
workers' compensation liability bar applies
only to direct employers and does not confer
immunity on alternate employers. Molina
thus maintains that alternate employers are
merely a species of “special employer” who
enjoy no immunity. While Wentworth em-
phasized that the workers' compensation bar
applies only to direct employers (id. at 774),
the case is inapposite because it does not
address the circumstance where the applica-
ble insurance policy names an alternate em-
ployer. As with Numberg and Lang, there
was no alternate employer endorsement in
Wentworth, and the case thus does not re-
solve the specific issue presented here. In-
deed, Wentworth was not a case involving
staffing agencies at all, and instead addressed
a general contractor/subcontractor relation-
ship in which the subcontractor failed to
carry any form of workers' compensation
insurance. /d. at 769. The case cannot rea-
sonably be thought to answer the question
posed by State Garden's alternate employer
endorsement.

*3 By contrast, Salitsky Alloys Inc. v. Metz Per-
sonnel, 29 Mass. L. Rptr. 558 (Mass.Super.Ct.2012),
provides some useful guidance to this Court's analysis.
In Salitsky, Metz leased employees to clients much
like a temporary staffing agency. /d. at *1. The injured
party was a direct employee of Metz whom Metz had
leased to Salitsky and who was injured during the
course of his leased employment. /d. at *1-2. The
employee sued Salitsky, claiming that the immunizing
exclusivity provisions of the Worker's Compensation
Act did not apply to because Salitsky was not his
direct employer. /d. at *2. The contract between
Salitsky and Metz included an alternate employer
endorsement, very similar in language to the one in the
present case, which could well have relieved Salitsky
from common law liability. /d. at *3—4. The parties,
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however, neglected to designate Salitsky as the “al-
ternate employer.” /d. at *4. The Court accordingly
held that, because the endorsement did not specify
Salitsky by name as the alternate employer, it was not
entitled to immunity under the Workers' Compensa-
tion Act. /d. In doing so, however, the Court unmis-
takably indiciated that had the endorsement named
Salitsky as the alternate employer, it would have been
immune from suit. See id. (“Nowhere in the policy ...
is [Salitsky] mentioned as a named insured. As to the
‘Alternate Employer Endorsement,” this provides
coverage under the policy's Part 1 (Workers' Com-
pensation Insurance) ... only where the ‘alternate em-
ployer’ is named ). In the present case, by contrast,
the Alternate Employer Endorsement contained in
ARS' workers' compensation policy does specifically
name State Garden as the alternate employer. The
above-quoted dicta in Salitsky thus strongly suggest
the result that State Garden, as the specifically named
alternate employer, is entitled to personal injury im-
munity under the Workers' Compensation Act.

2. Law from Other Jurisdictions

Although obviously not controlling on this Court,
decisions from other jurisdictions reinforce the con-
clusion that State Garden should be immune from
common law liability for Molina's injuries by virtue of
the Alternate Employer Endorsement contained in
ARS' workers' compensation policy. In Cal-Dive Int'l,
Inc. v. Seabright Ins. Co., 627 F.3d 100 (5th Cir.2010),
for example, a case factually analagous to the present
one, Coastal entered into a contract with Horizon to
provide catering services aboard Horizon's vessel. /d.
at 100. Coastal deployed one of its direct employees to
provide services on the vessel, and the employee was
injured during the course of his work. /d. As in this
case, Costal, which held a Maritime Employer's Lia-
bility policy, ™* entered into an alternate employer
agreement with Horizon which stated: “This en-
dorsement applies only with respect to ... injury ... to
your employees while in the course of temporary
employment by an alternate employer. This en-
dorsement will apply as though the alternate employer

is insured.” /d at 111.

FN4. A Maritime Employer's Liability policy
is similar to a worker's compensation policy,
just as the federal Jones Act provides a
workplace injury scheme under admiralty
law analogous to state law workers' com-
pensation statutes like the one in place in
Massachusetts.

*4 In addressing the effect of this endorsement,
the court declared, “when endorsements such as the
Alternate Employer Endorsement add additional in-
sureds to the policy, these additional insureds enjoy
the same benefits ... as a named insured.” (/d. at 114,
citations omitted.) The court likewise noted, “It is
significant that the Alternate Employer Endorsement
provides that ‘this endorsement will apply as though
the alternate employer is an insured.” “ Id. This Court
finds that the Alternate Employer Endorsement in the
present case is virtually identical to the one in
Cal-Dive, and provides: “Part One (Workers Com-
pensation Insurance) ... will apply as though the ...
alternate employer is insured.” The Court embraces
the reasoning and result of Cal/~Dive, and concludes
that, by virtue of its Alternate Employer Endorsement,
State Garden is entitled to the same immunities ARS
enjoys under the Massachusetts Workers' Compensa-
tion Act.

The decision in Forest Oil Corp. v. Ace Indemnity
Ins., Co., 2004 LEXIS 16934 (E.D.La.2004) rein-
forces this conclusion. In Forest Oil, Coastal Produc-
tion Services entered into a service contract with
Forest Oil. /d. at *2. Coastal sent its direct employee,
the plaintiff, to perform work on Forest Oil's vessel,
and the plaintiff was injured during the course of his
employment. /d . As in Cal-Dive, Coastal held a
workers' compensation insurance policy that included
an alternate employer endorsement nearly identical to
the one contained in the ARS policy. That endorse-
ment provided: “This endorsement applies only with
respect to bodily injury to your employees while in the
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course of special or temporary employment by the
alternate employer in the state named in Item 2.... Part
One (Workers' Compensation Insured) ... will apply as
though the alternate employer is insured.” /d. at *24.
The court determined that because Forest Oil was an
alternate or “borrowed” employer pursuant the en-
dorsement, it was immune from suit per the workers'
compensation liability bar. /d. at *2, 6, 8-9, 25. Based
on the factual parallels between this case and Forest
Oil—and, in particular, the similar language used in
the two alternate employer endorsements-this Court
will adopt Forest Oil's—holding as its own. By virtue
of its designation as an insured in the Alternate Em-
ployer Endorsement, State Garden is entitled to the
same immunities ARS enjoys under the Workers'
Compensation Act.

In sum, this Court concludes that, because ARS'
workers' compensation insurance policy includes an
Alternate Employer Endorsement that specifically
names State Garden as the alternate employer, and
provides that “Part One (Workers Compensation In-
surance) ... will apply as though the ... alternate em-
ployer is insured,” State Garden is immune from
common law liability under the Act's exclusivity pro-
visions. See Salitsky Alloys Inc., 29 Mass. L. Rptr. at
*4. Cal-Dive Int'l, Inc., 627 F.3d at 114; Forest Oil
Corp., 2004 LEXIS 16934 at *24-25. The Court can
discern no unfairness to any affected party in this
result. ARS' workers' compensation carrier provided
insurance for the benefit of both ARS and State Gar-
den, a breadth of coverage undoubtedly reflected in
the policy premiums paid by ARS. Likewise, ARS and
State Garden contracted to have State Garden shel-
tered under ARS' workers’ compensation policy, a
shared allocation of liability protection that undoubt-
edly lessened the client fees State Garden charged to
ARS. Finally, the record makes clear that none of this
could have come as any surprise to Molina, who
signed an agreement with ARS in which he expressly
acknowledged and agreed that State Garden was
workers' compensation-insured and thus immune to
civil suit from him. Molina thus understood that his

remedies for job injury would be confined to workers'
compensation benefits. Allowing him to sue State
Garden civilly in these circumstances would yield him
an undue windfall, unfairly defeat the expectations of
all other parties in this four-way business relationship,
and circumvent the intended effects of the Workers'
Compensation Act. This Court will not countenance
such a result.

ORDER
*S For the reasons stated above, it is hereby
ORDERED that State Garden's Motion to Dismiss or,
in the Alternative, for Summary Judgment is AL-
LOWED.

Mass.Super.,2013.

Molina v. State Garden, Inc.

Not Reported in N.E.2d, 31 Mass.L.Rptr. 412, 2013
WL 5567551 (Mass.Super.)

END OF DOCUMENT
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Appeals Court of Massachusetts,
Essex.
Mark FLEMING, & another ™!

FN1. Michelle Fleming.

V.
SHAHEEN BROTHERS, INC., & another.™?

FN2. Crown Equipment Corporation, also
known as Crown Controls Corporation.

No. 07-P-255.
Argued Dec. 10, 2007.
Decided Feb. 21, 2008.

Background: Forklift operator brought action against
warehouse owner and forklift manufacturer after
forklift accident. After warehouse owner's motion for
summary judgment was allowed by Superior Court
Department, Essex County, Isaac Borenstein, J., op-
erator and manufacturer entered a stipulation of dis-
missal, and the Superior Court Department, Essex
County, Howard J. Whitehead, J., entered judgment in
favor of warehouse owner. Appeal was taken.

Holding: The Appeals Court, Smith, J., held that a
direct employment relationship existed between
warehouse owner and operator, and thus warehouse
owner's liability for operator injuries was precluded by
worker's compensation statute.

Affirmed.

West Headnotes
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[1] Appeal and Error 30 €167

30 Appeal and Error
301V Right of Review
301V(B) Estoppel, Waiver, or Agreements
Affecting Right
30k167 k. Agreements and Stipulations.
Most Cited Cases

Stipulations 363 €=14(6)

363 Stipulations
363k14 Construction and Operation in General
363k14(6) k. Stipulations for Dismissal or
Discontinuance. Most Cited Cases

Stipulation of dismissal between forklift operator
and forklift manufacturer was between operator and
manufacturer only, rather than between all parties in
the case, so that operator's right to appeal a separate
judgment in favor of warehouse owner did not ter-
minate 30 days after the stipulation of dismissal; alt-
hough dismissal's expansive language suggested that
it pertained to the entire action, at settlement hearing
the trial judge stated that he would await a motion for
entry of final judgment as to warehouse owner, which
owner's counsel stated he had. Rules Civ.Proc., Rule
41(a), 43A M.G.L.A; Rule 58(a), 43B M.G.L.A.

[2] Appeal and Error 30 €2134(.5)

30 Appeal and Error
30111 Decisions Reviewable
30I1I(F) Mode of Rendition, Form, and Entry
of Judgment or Order
30k134 Entry of Judgment or Order
30k134(.5) k. In General. Most Cited
Cases
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Forklift operator's four-year delay in applying to
trial court for formal entry of a separate document of
judgment, after trial court allowed warehouse owner's
motion for summary judgment in operator's action
alleging negligence and breach of warranty, was not a
waiver of the operator's right to have such judgment
entered so as to allow operator to appeal the judgment.
Rules Civ.Proc., Rule 58(a), 43B M.G.L.A.

[3] Workers' Compensation 413 €=2161

413 Workers' Compensation
413XX Effect of Act on Other Statutory or
Common-Law Rights of Action and Defenses
413XX(C) Action Against Third Persons in
General for Employee's Injury or Death
413XX(C)1 Right of Action of Employee or
Representative Generally
413k2160 What Persons Liable as Third
Persons
413k2161 k. In General. Most Cited
Cases

A direct employment relationship existed be-
tween warehouse owner and forklift operator, and thus
warehouse owner was immune from tort liability
under worker's compensation statute for operator's+
injuries resulting from forklift accident, although a
temporary employment agency formally paid opera-
tor's wages and workers' compensation benefits;
warehouse owner independently interviewed and
hired operator, exclusively controlled operator's
training, hours and job duties, supervised operator's
work and indirectly paid his wages and workers'
compensation benefits, and operator never had any
contact with temporary employment agency prior to
the accident other than receiving paychecks from its
payroll department. M.G.L.A. c. 152, § 1(4, 5).

|4] Workers' Compensation 413 €=2161

413 Workers' Compensation

Page 2

413XX Effect of Act on Other Statutory or
Common-Law Rights of Action and Defenses
413XX(C) Action Against Third Persons in
General for Employee's Injury or Death
413XX(C)1 Right of Action of Employee or
Representative Generally
413k2160 What Persons Liable as Third
Persons
413k2161 k. In General. Most Cited
Cases

Under the two-part test to determine whether a
temporary employer is immune from tort liability fora
worker's injuries under the workers' compensation
statute, a direct employment relationship must exist,
and the employer must be an insured person liable for
the payment of compensation. M.G.L.A. c. 152, § 1(4,
5).

|5] Workers' Compensation 413 €=2161

413 Workers' Compensation
413XX Effect of Act on Other Statutory or
Common-Law Rights of Action and Defenses
413XX(C) Action Against Third Persons in
General for Employee's Injury or Death
413XX(C)1 Right of Action of Employee or
Representative Generally
413k2160 What Persons Liable as Third
Persons
413k2161 k. In General. Most Cited
Cases

In order to determine whether an employ-
er-employee relationship exists, so as to preclude a
temporary employer's tort liability for a worker's in-
juries under workers' compensation statute, the finder
of fact must identify who has direction and control of
the employee and to whom does he owe obedience in
respect of the performance of his work. M.G.L.A. c.
152, § 14, 5).
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[6] Workers' Compensation 413 €=2161

413 Workers' Compensation
413XX Effect of Act on Other Statutory or
Common-Law Rights of Action and Defenses
413XX(C) Action Against Third Persons in
General for Employee's Injury or Death
413XX(C)1 Right of Action of Employee or
Representative Generally
413k2160 What Persons Liable as Third
Persons
413k2161 k. In General. Most Cited
Cases

In determining whether an employer-employee
relationship exists, so as to preclude a temporary em-
ployer's tort liability for a worker's injuries under
workers' compensation statute, method of payment for
work, though important, is not controlling in deter-
mining the terms of an employment relationship.
M.G.L.A.c. 152, § 1(4, 5).

[7] Workers' Compensation 413 €~2161

413 Workers' Compensation
413XX Effect of Act on Other Statutory or
Common-Law Rights of Action and Defenses
413XX(C) Action Against Third Persons in
Genera! for Employee's Injury or Death
413XX(C)1 Right of Action of Employee or
Representative Generally
413k2160 What Persons Liable as Third
Persons
413k2161 k. In General. Most Cited
Cases

The primary test in determining whether an em-
ployer-employee relationship exists, so as to preclude
a temporary employer's tort liability for a worker's
injuries under workers' compensation statute, is
whether one has a right to control the worker's work
performance. M.G.L.A. c. 152, § 1(4, 5).

Page 3

[8] Contracts 95 €27

95 Contracts
951 Requisites and Validity
951(B) Parties, Proposals, and Acceptance
95k27 k. Implied Agreements. Most Cited
Cases

An implied contract can be inferred from the
conduct of the parties where one agrees to render
services in exchange for payment by the other.

[9] Workers' Compensation 413 €22161

413 Workers' Compensation
413XX Effect of Act on Other Statutory or
Common-Law Rights of Action and Defenses
413XX(C) Action Against Third Persons in
General for Employee's Injury or Death
413XX(C)! Right of Action of Employee or
Representative Generally
413k2160 What Persons Liable as Third
Persons
413k2161 k. In General. Most Cited
Cases

Temporary employment agency that paid forklift
operator's wages and workers' compensation benefits
was not operator's general employer, and thus owner
of warehouse that hired operator was immune from
tort liability under workers' compensation statute for
injuries operator suffered in forklift accident; agency
did not exercise any control over operator's work
duties, and performing payroll functions did not
amount to a working relationship. M.G.L.A. ¢. 152, §
18.

[10] Workers' Compensation 413 €~22161

413 Workers' Compensation
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413XX Effect of Act on Other Statutory or
Common-Law Rights of Action and Defenses
413XX(C) Action Against Third Persons in
General for Employee's Injury or Death
413XX(C)1 Right of Action of Employee or
Representative Generally
413k2160 What Persons Liable as Third
Persons
413k2161 k. In General. Most Cited
Cases

Warehouse owner that carried its own workers'
compensation insurance which it paid for as the named
insured was an insured person liable for the payment
of compensation, as an element of an employ-
er-employee relationship between owner and forklift
operator, and thus was immune from tort liability for
operator's injuries resulting form a forklift accident
under workers' compensation statute, although tem-
porary employment agency directly paid operator's
workers' compensation insurance; agency's payment
of operator's workers' compensation insurance had no
bearing on the issue of immunity. M.G.L.A. c. 152, §
1(4, 5).

*%1144 Thomas J. Gleason for the plaintiffs.

Emily G. Coughlin, Boston, for Shaheen Brothers,
Inc.

Present: GELINAS, SMITH, & SIKORA, JJ.

SMITH, J.

*224 The plaintiffs, Mark Fleming (Fleming)
and his wife, Michelle Fleming, filed an action in the
Superior Court against the **1145 defendants, Sha-
heen Brothers, Inc. (Shaheen), and Crown Equipment
Corporation, also known as Crown Controls Corpo-
ration (Crown), alleging that Fleming was injured on
Shaheen's premises while operating a forklift, de-
signed and manufactured by Crown. The complaint
was in six counts, three counts against Shaheen, al-

Page 4

leging negligence (counts I and II), and breach of
warranty (count III), and two counts against Crown,
alleging negligent design and breach of warranty
(counts IV and V). Count VI was filed by Fleming's
wife against both Shaheen and Crown for loss of
consortium. In the complaint, Fleming alleged that
when he was injured, New Boston Select Group, Inc.
(NBS), was his employer, not Shaheen.

Shaheen filed a motion for summary judgment on
counts I and II claiming that it was Fleming's em-
ployer and, therefore, pursuant to the Workers' Com-
pensation Act, G.L. c. 152, it was immune from an
action for damages arising from his injury. The motion
judge ruled that because Shaheen controlled and di-
rected Fleming's work, and because Shaheen was
liable for payment of Fleming's workers' compensa-
tion benefits, Shaheen was immune from suit pursuant
to c. 152. Shaheen's motion for summary judgment
was allowed on August 29, 2002. No motion for sep-
arate entry of judgment pursuant to Mass.R.Civ.P.
54(b), 365 Mass. 820 (1974), was filed at that time.

The case thereafter proceeded against Crown.
Fleming and Crown settled in October, 2004, and filed
a stipulated dismissal with prejudice pursuant to
Mass.R.Civ.P. 41(a), 365 Mass. 803 (1974). On Oc-
tober 27, 2006, Fleming filed a motion for entry of
judgment as to the summary judgment in favor of
Shaheen. That motion was allowed over Shaheen's
objections, and a final judgment entered in December,
2006. Fleming appealed from so much of the judg-
ment as pertained to the dismissal of his first two
claims against Shaheen; Shaheen cross-appealed from
the order allowing Fleming's motion for entry of
judgment. In its cross appeal, Shaheen argues that
Fleming's right to appeal terminated within thirty days
of the filing of the stipulation of voluntary dismissal
under Mass.R.Civ.P. 41(a), which was docketed on
October 26, 2004. Relying on Mass.R.Civ.P. 58(a),
*225 as amended, 371 Mass. 908 (1977), Shaheen
claims the dismissal, upon being filed, constituted the
judgment for all purposes, and that no separate doc-
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ument was necessary. This is so, Shaheen argues,
either because the dismissal pertained to the entire
action, as its somewhat expansive language arguably
suggests, or because it disposed of all the remaining
claims in the case following the 2002 dismissal by
summary judgment of the negligence counts against
Shaheen.™?

FN3. Although the issue is not raised by ei-
ther party, the record does not disclose that
counts III and VI against Shaheen, for breach
of warranty and loss of consortium, were
ever adjudicated or dismissed. These counts
inferrably rise or fall on the disposition of the
negligence claims against Shaheen which
were dismissed in the December 28, 2006,
judgment. We therefore consider the appeal
despite the absence of the “express determi-
nation” required by Mass.R.Civ.P. 54(b), as
doing so here not undermine the purpose of
the rule, i.e., “to avoid the possible injustice
of a delay in entering judgment on a distinctly
separate claim ... until the final adjudication
of the entire case by making an immediate
appeal available.” Long v. Wicket, 50
Mass.App.Ct. 380, 383 n. 5, 737 N.E.2d 885
(2000), quoting from 10 Wright, Miller &
Kane, Federal Practice and Procedure §
2654, at 33 (1998) (emphasis added).

[11[2] Our review of the record convinces us that
the stipulation of dismissal, signed by the attorneys for
Crown and Fleming, settled the dispute between those
two parties only, despite its broad language.**1146
This conclusion is supported by the transcript of the
October 8, 2004, settlement hearing, at which the
judge stated that he would await a motion for entry of
final judgment as to Shaheen, which counsel for
Shaheen stated he had. Notwithstanding counsel's
assurance, no motion for entry of final judgment was
filed until 2006. Contrary to Shaheen's assertion, entry
of the final judgment in December, 2006, was not
improper under Mass.R.Civ.P. 58(a), as the delay in
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applying to the court “for formal entry of a separate
document of judgment under rule 58 does not consti-
tute a waiver of the[ ] right to have such judgment
entered.” Zielinski v. Connecticut Valley Sanitary
Waste Disposal, Inc., 70 Mass.App.Ct. 326, 330, 873
N.E.2d 1207 (2007) (seven-year delay from allowance
of defendant's motion for summary judgment, and
plaintiffs' motion for entry of judgment). Concluding
it is properly before us, we proceed to address the
merits of Fleming's appeal, and affirm the summary
judgment entered below.

Facts. Sometime before March, 1998, Fleming
went to Shaheen'spremises *226 to apply for a ware-
house job. Fleming completed an application for em-
ployment and interviewed with Shaheen's operations
manager. Shaheen hired Fleming as a temporary em-
ployee to work in its warehouse, and set his hourly
wage. Fleming was trained by Shaheen's staff; he
worked on the warehouse's premises and was under
the direction of Shaheen employees. After Fleming's
first ninety days of employment, Shaheen had the
exclusive right to decide whether to continue Flem-
ing's temporary employment or make him a permanent
employee. Shaheen could fire him at any time.

Shaheen regularly used NBS to pay its temporary
employees, like Fleming, and to handle related ad-
ministrative functions. Shaheen paid NBS an amount
equivalent to Fleming's salary, plus a service fee. In
return, NBS paid Fleming's wages, withheld Federal
and State taxes, and provided unemployment insur-
ance. NBS also paid the workers' compensation in-
surance premiums for Fleming, although he was also
covered under Shaheen's workers' compensation pol-

icy.

NBS obtained all the information necessary to
conduct its payroll through applications which NBS
provided to Shaheen. Similarly, Fleming recorded his
hours on a time sheet, which Shaheen provided to
NBS. Fleming had no contact with NBS, was never
introduced to anyone from NBS, had never been to
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