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Executive Summary


This report examines the profitability, performance and financial condition of the four largest malpractice insurers in Kentucky during the period 2002-2006.  Those insurers are Medical Protective Company (“MedPro”), State Volunteer Mutual Insurance Company (“SVMIC”), ProNational Corporation (“ProNational”), and American Physicians Assurance Corporation (“APAC”).  The report analyzes the loss ratios, claims payments, reserves, surplus, and dividend payments of these carriers based on the Annual Statements they have filed with the Kentucky Department of Insurance and the National Association of Insurance Commissioners.  It finds the following:


*  SVMIC, ProNational, and MedPro each had an incurred loss ratio of less than 62%.  The incurred loss ratio is the ratio of an insurer’s projected claims payments to its earned premiums.  An incurred loss ratio of 62 means that for each dollar an insurer earns in premiums, it projects that it will ultimately pay out 62 cents in claims, thus leaving 38 cents of the premium dollar, as well as all investment income, available for expenses and profit.   


*  MedPro, SVMIC, and ProNational each had a paid loss ratio of less than 31%.  Unlike the incurred loss ratio, which measures an insurer’s projected claims payments, the paid loss ratio measures an insurer’s actual claims payments.  Because the payments an insurer makes in a given year are covered by policies written in past years, the paid loss ratio is an indicator not of an insurer’s profitability but rather of its cash-flow.  Nevertheless, the fact that these carriers have paid out so little in claims during the past five years—most notably, ProNational took in $71.4 million in premium during that period but paid out only $2.5 million in claims—is striking.


*  The average claim payment for the four leading carriers ranged from $334,783  for SVMIC to $119,047 for ProNational.  Both figures are significantly lower than average claims payment figures typically cited by the industry.


*  All four of the leading Kentucky malpractice insurers have been paying out substantially less in claims than they initially estimated they would pay out.  In particular, for the most recent ten-year period for which complete data are available, ProNational’s initial estimates of its claims payments turned out to be 12.6% overstated; MedPro’s, 14.4% overstated; SVMIC’s, 23.0% overstated; and APAC’s, 33.5% overstated.  


*  The four leading Kentucky malpractice carriers each increased their surplus--the extra cushion insurers hold in addition to the amount they have set aside to pay claims—by more than 40%.  In addition, the surplus held by each carrier far exceeded the minimum surplus the NAIC requires them to hold: ProNational’s surplus was 385% of the minimum required by the NAIC, APAC’s was 509% of that amount, SVMIC’s 618%, and MedPro’s 897%.  


*  Notwithstanding their excellent performance, none of the four leading Kentucky malpractice carriers have issued any dividend to their policyholders.  


The report also reviews the latest statements the leading publicly-held malpractice carriers have made to securities analysts.  Among other things, it notes that APAC’s CEO has told Wall Street analysts that its claims payments have declined to such an extent that both its claims managers and defense lawyers now have little to do; and that ProNational now acknowledges that it is actually paying out far less than it estimated it would pay out for claims arising in 2003, 2004 and 2005—the years during which both it and other malpractice carriers said malpractice claims payments were increasing substantially.  


Finally, the report notes that the Kentucky insurance commissioner has no authority to order refunds to doctors who have paid excessive rates.  The report recommends that the legislature grant the commissioner this authority. 

I.  Introduction

This report examines the profitability, performance and financial condition of the four largest malpractice insurers in Kentucky: Medical Protective Company (“MedPro”), State Volunteer Mutual Insurance Company (“SVMIC”), ProNational Corporation (“ProNational”), and American Physicians Assurance Corporation (“APAC”).  In 2006, they together accounted for 72% of Kentucky malpractice coverage of all types, including hospital coverage, and more than 90% of all Kentucky physicians liability coverage.  


This report first analyzes the performance and financial condition of these four companies, based on the financial data contained in the Annual Statements they have filed with the Kentucky Department of Insurance (“DOI”) and the National Association of Insurance Commissioners (“NAIC”).  The report then discusses the self-evaluations that ProNational and APAC, which are both public companies, have provided to securities analysts and to their policyholders.   

II.  Annual Statement data  

 Insurance companies must file comprehensive financial statements with state insurance departments by March 1 each year.  Those statements, known as Annual Statements, include extensive financial data for the most recent calendar year, and summary data for each of the most recent five calendar years.  In particular, an insurer’s Annual Statement includes data on:

· the premium it collects; 

· its claims payments and projected claims payments; 

· its reserves—the amount it sets aside to pay projected future claims;

· its surplus—the extra cushion held by the insurer in addition to the amount it sets aside to pay future claims; and

· any dividends it pays to policyholders.  


This section analyzes all those elements of the performance of MedPro, SVMIC, ProNational, and APAC as reported in their Annual Statements. 

A.  Earned premiums vs. incurred losses


The performance of property/casualty insurance companies—malpractice insurance is a type of property/casualty insurance--can be measured in several ways.  One often-used metric is the incurred loss ratio—the claims payments the insurer projects it will make in the future that are covered by policies in effect in a given year, plus any changes in the amount the insurer has reserved to pay on prior years’ policies, divided by the premiums the company earns in the given year.  All other things equal, the lower the incurred loss ratio, the more profitable the insurer.  Notably, the denominator in the incurred loss ratio—earned premium—is a hard number, while the numerator—incurred losses—is an estimate.  That estimate often turns out to be substantially inaccurate, as explained in subsection C of this section. Nevertheless, the industry uses the incurred loss ratio as a primary measure of an insurer’s performance.  


Figures 1 through 4 set forth the earned premiums and incurred losses of the four leading Kentucky malpractice carriers for each of the last five years.  

Figure 1

MedPro:  Earned Premium v. Incurred Losses, Kentucky Physicians Liability, 2002-2006

(in $millions)

Error! Not a valid link.
Figure 2

SVMIC:  Earned Premium v. Incurred Losses, Kentucky Physicians Liability, 

2002-2006

(in $millions)

Error! Not a valid link.
Figure 3

ProNational:  Earned Premium v. Incurred Losses, Kentucky Physicians Liability, 2002-2006

(in $millions)
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Figure 4

APAC:  Earned Premium v. Incurred Losses, Kentucky Physicians Liability, 

2002-2006

(in $millions)

Error! Not a valid link.
Several conclusions can be drawn from the preceding tables.  First, over the entire five-year period three of the four leading Kentucky malpractice insurers--SVMIC, ProNational, and Medical Protective--had incurred loss ratios of less than 62%.  That means that for each dollar each of those companies earned in premium during that five-year period, less than 62 cents went to pay claims.  The rest of the premium dollar, in addition to the investment income the companies earned on their premiums, reserves, and surplus, was available for expenses and profit.


Second, the incurred loss experience of each company except SVMIC varied substantially from year to year.  For example, MedPro booked $22.8 million in incurred losses in 2003 but only $6.9 million in 2004; ProNational booked $10.1 million in incurred losses in 2003 but less than $4 million in both 2004 and 2005; and APAC booked $12.8 million in incurred losses in 2004 but only $500,000 in 2005.  These dramatic year-to-year reductions in incurred loss estimates necessarily mean that the company booking those reductions has reduced its reserves for claims arising in prior years, and thus necessarily means that the rates the company charged in those prior years were excessive.  


Figures 5 through 8 set forth the incurred losses and earned premium of the four leading Kentucky malpractice carriers graphically.

Figure 5
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Error! Not a valid link.
Figure 7
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Figure 8
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B.  Written premiums vs. paid losses

 The ratio of an insurer’s written premiums to its paid losses is a measurement of  its cash flow—the amount it collects in premium in a given year vs. the amount it pays out in claims in that same year.  The paid loss ratio, or cash flow loss ratio, should be used with caution.  Because the premiums an insurer receives in a given year are used to pay for claims it pays in future years, start-up or very fast-growing companies – like ProNational and SVMIC in Kentucky – have low paid loss ratios in their early years.   Conversely, companies which have reduced their premium volume over time – as APAC has in Kentucky – typically have high paid loss ratios in the more recent years, since the claims they pay today are covered by policies for which they have collected the premium in prior years.     


Importantly, in recent years the NAIC has required malpractice insurers to file a supplement to the Annual Statement – Supplement A to Schedule T – in which they must disclose not only their premiums and losses but also the number of claims they have paid.  Supplement A to Schedule T thus allows us to see not only the total amount malpractice insurers have taken in in premium and paid out in claims each year, but also the number of claims they have paid each year and their average claim size.  Figures 9-12 set forth that information for the physicians liability coverage provided by MedPro, SVMIC, ProNational and APAC during the last five years.

Figure 9

MedPro:  Written Premium, Paid Losses, Number of Claims and Average Claim Size, Kentucky Physician Liability, 2002-2006
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Figure 10

SVMIC:  Written Premium, Paid Losses, Number of Claims and Average Claim Size, Kentucky Physician Liability, 2002-2006
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Figure 11

ProNational:  Written Premium, Paid Losses, Number of Claims and Average Claim Size, Kentucky Physician Liability, 2002-2006
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Figure 12

APAC:  Written Premium, Paid Losses, Number of Claims and Average Claim Size, Kentucky Physician Liability, 2002-2006
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*In 2003 APAC reported that it paid no claims in Kentucky despite having reported $24.4 million in paid losses in Kentucky.  The total loss amount is correct, but the zero claims reported is not.


Several conclusions can be drawn from the preceding charts.  First, while APAC paid out in claims slightly more than it took in in premium during the period 2002-2006, the other three carriers paid out very little: MedPro paid out only 30.8 cents in claims for each dollar it took in in premium, SVMIC paid out only 18 cents, and ProNational paid out only 3.5 cents.  To some extent, these extremely low paid loss ratios can be attributed to the fact that all three of those carriers grew substantially between 2002 and 2006: MedPro’s premium volume grew by 65%, SVMIC’s grew by 151%, and ProNational’s grew by 250%.  Nevertheless, the fact that these carriers have paid out so little in claims during the past five years--most notably, ProNational took in $71.4 million in premium during that period but paid out only $2.5 million in claims—is striking. 


Second, during the period 2002-2006 each of the leading carriers had an average claim size of less than $335,000: SVMIC paid out an average of $334,783 for each paid claim, APAC $229,327, MedPro $226,106, and ProNational $119,047.  All these averages are far less than the national average.  Notably, APAC’s and MedPro’s average claim size were virtually identical, while SVMIC’s average claim size was about 50% higher than APAC’s and MedPro’s, and ProNational’s was approximately 50% lower.  The reason for this large disparity in average paid claim size by company is not immediately apparent.  


Figures 13-16 set forth the written premiums and paid losses over the last five years for each of the four leading Kentucky malpractice carriers graphically.

Figure 13
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Figure 14
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Figure 15
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C.  Reserve analysis

The analysis in this section is based on the data contained in Schedule P, Part 2 of the Annual Statement for the years 1997 through 2006. That schedule sets out the insurer’s initial estimate of its ultimate payments for claims arising in each of the nine years preceding the year for which the Annual Statement is filed, along with the revised estimate the company made in each succeeding year as to its ultimate payments for those claims.

As time progresses, claims covered by an insurer’s policies are reported to the insurer, the insurer receives more information about the claim, and the insurer ultimately pays a specific amount – or no amount – on each claim.  The more time that elapses, therefore, the more accurate is the insurer's estimate as to the amount it will ultimately pay out on claims that arose in a previous year.  In medical malpractice, the average claim is paid approximately five years after the claim arises; virtually all claims are paid within 10 years.  An insurer's estimate of its true liability for claims incurred in a given year is therefore substantially accurate after 10 years.

The most recent 10-year period for which an insurer’s true ultimate payments are available is therefore 1988-1997.  Accordingly, Figures 17 through 20 compare the four leading Kentucky malpractice insurers’ initial estimates of their ultimate payments for claims arising in each of the ten years 1988 – 1997 (and which are ultimately paid by 1997 through 2006) with their actual payments for those claims.  These tables demonstrate that for such claims ProNational’s initial incurred loss estimates turned out to be  overstated by 12.6%; Medical Protective’s, by 14.4%; American Physicians Assurance Corp.’s, by 33.5%; and State Volunteer Mutual’s, by 23.0%.  

Figure 17
ProNational – Occurrence and Claims-Made Coverage Combined

Initial Incurred Loss Estimates vs. Incurred Losses Reported After 10 Years

($000’s omitted)

Year
      Initial Estimate

Reported
     Difference in 
  Difference in


     Of Incurred Loss
     Incurred Loss 10
         Dollars

     Percentage



For Year
      Years Later for







  Year

1988

  37,245

  23,536

-13,709

-36.7%

1989

  96,463

  70,673

-25,790

-26.7%

1990

  95,416

  78,516

-16,900

-17.7%

1991

109,037

  98,054

-10,983
    
-10.1%

1992

127,211

106,384

-20,827

-16.4%

1993

139,882

127,393

-12,489

 - 8.9%

1994

164,739

146,663

-18,076

-11.0%

1995

157,550

148,397

  -9,153

  -5.8%

1996

129,316

116,320 

-12,996

-10.0%

1997

145,899

134,907

-10,992

  -7.5%

________________________________________________________________________

Totals
         1,202,758
         1,051,389
          -151,369 
           -12.6%

Figure 18
Medical Protective – Occurrence and Claims-Made Coverage Combined

Initial Incurred Loss Estimates vs. Incurred Losses Reported After 10 Years

($000’s omitted)

Year
      Initial Estimate

Reported
     Difference in     Difference in
     
     Of Incurred Loss
        Incurred Loss 10
         Dollars
        Percentage       

          For Year
         Years Later for







  Year

1988

  154,800

119,567

-35,233
-22.8%

1989

  165,525

117,145

-48,380
-29.2%

1990

  164,372

152,415

-11,957
  -7.3%

1991

  182,620

166,209

-16,411
  -9.0%

1992

  199,541

136,451

-63,090
-31.6%

1993

  200,004

167,116

-32,888
-16.4%

1994

  224,414

199,822

-24,592
-11.0%

1995

  244,645

223,825

-20,820
  -8.5%

1996

  244,413

225,525

-18,888
  -7.7%

1997

  215,449

200,588

-14,861
  -6.9%

________________________________________________________________________

Totals
           1,995,783
          1,708,663
           -287,120
-14.4%

Figure 19
American Physicians Assurance Corp. 

Occurrence and Claims-Made Coverage Combined

Initial Incurred Loss Estimates vs. Incurred Losses Reported After 10 Years

($000’s omitted)

Year
      Initial Estimate

Reported
     Difference in 
     Difference


     Of Incurred Loss
     Incurred Loss 10
         Dollars

      in Percent 


For Year
      Years Later for







  Year

1988

  43,425

44,541


 +1,116

 +2.6%

1989

  63,092

38,348


-24,744

-39.2%

1990

  60,665

32,391


-28,274

-46.6%

1991

  87,798

48,044


-39,754

-45.3%

1992

102,001

62,545


-39,456

-38.7%

1993

104,465

56,816


-47,649

-45.6%

1994

111,996

63,937


-48,059

-42.9%

1995

108,386

78,076


-30,310

-28.0%

1996

  94,798

78,409


-16,389

-17.3%

1997

  90,979

74,240


-16,739

-18.4%

________________________________________________________________________

Totals

867,605
          577,347

          -290,258

-33.5%

Figure 20
State Volunteer Mutual – Primarily Claims Made Coverage*

Initial Incurred Loss Estimates vs. Incurred Losses Reported After 10 Years

($000’s omitted)

Year
      Initial Estimate

Reported
     Difference in 
     Difference


     Of Incurred Loss
     Incurred Loss 10
         Dollars

      in Percent 


For Year
      Years Later for







  Year

1988

  35,603

22,054


-13,549

-38.1%

1989

  40,544

23,930


-16,614

-41.0%

1990

  48,218

23,019


-24,587

-51.6%

1991

  48,218

31,945


-16,273

-33.8%

1992

  49,351

31,106


-18,245

-37.0%

1993

  51,381

41,193


-10,188

-19.8%

1994

  55,416

41,269


-14,147

-25.5%

1995**
  62,502

61,518


     -984

  -1.6%

1996***
  67,495

57,347


-10,148

-15.0%

1997

  72,403

75,560


 +3,157

 +4.4%

________________________________________________________________________

Totals

531,131
          408,941

          -122,190
           -23.0%

*State Volunteer Mutual has written a negligible amount of occurrence coverage

**From 2004 Annual Statement, Part 2-Summary

***From 2005 Annual Statement, Part 2F, Sections 1 and 2.


Insurers are not required under current law to submit Schedule P data by state; we therefore can not compare a carrier’s initial projections as to its ultimate liability on its Kentucky business by policy year with its actual ultimate liability on that business by policy year.  However, there is no reason to expect the four leading Kentucky malpractice carriers’ estimates as to their Kentucky claims payments to turn out to be any less overstated than their countrywide estimates.  


Unfortunately, to definitively determine the extent to which the carriers’ current estimates of their ultimate liability for claims arising in 2005, 2006 and 2007 are accurate we will have to wait until 2114, 2115, and 2116, respectively.  However, based both on the carriers’ consistent pattern of over-reserving and the statements they have made to Wall Street analysts about their over-reserving, see Section III, infra, we can be reasonably confident that their initial estimates of their ultimate liability for claims arising in recent policy years will also turn out to be overstated. 


D.  Surplus analysis


The surplus of an insurance company is the amount it holds over and above the amount it has reserved to make its estimated future claims payments.  A company increases its surplus when it earns a profit and does not distribute that profit to its shareholders (in a stock company) or policyholders (in a mutual company).  The purpose of surplus is to ensure that the company will be able to pay claims even if the amount it has reserved to pay them proves to be too low.  Accordingly, the NAIC has established a formula, based on the risk assumed by the insurer and the quality of the assets it holds, that produces a minimum required surplus for each insurer.  The ratio between an insurer’s actual surplus and its minimum required surplus is known as its risk-based capital ratio, or RBC ratio.  As a practical matter, insurers must have an RBC ratio of at least 200%--i.e., they must hold surplus equivalent to at least 200% of the minimum surplus the NAIC requires them to hold.  Typically, insurers have RBC ratios substantially exceeding 200%.


As Figures 21 through 24 indicate, in 2006 ProNational had an RBC ratio of almost 400%, APAC’s RBC ratio was more than 500%, SVMIC’s was more than 600%, and MedPro’s was almost 900%.  

Figure 21
MedPro: Actual Surplus v. Minimum Required Surplus, 2002-2006


Error! Not a valid link.
Figure 22
SVMIC: Actual Surplus v. Minimum Required Surplus, 2002-2006


Error! Not a valid link.
Figure 23
ProNational: Actual Surplus v. Minimum Required Surplus, 2002-2006
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Figure 24
APAC: Actual Surplus v. Minimum Required Surplus, 2002-2006


Error! Not a valid link.
Moreover, MedPro and SVMIC both increased their surplus by more than 60% since 2002, while APAC increased its surplus by more than 40%.  As a result of these additions to surplus, in 2006 both the surplus and the RBC ratios of MedPro, SVMIC and APAC either reached or approached their all-time highs.  


Figures 25-28 graphically set forth both the increase in surplus and the increase in the difference between actual surplus and minimum required surplus for each of the four leading Kentucky malpractice carriers.  

Figure 25
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Figure 26
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Figure 27 
Error! Not a valid link.
Figure 28

Error! Not a valid link.
E.  Dividend analysis


Although MedPro, SVMIC and APAC have each increased their surplus since 2002 to such an extent that it exceeds 500% of the NAIC’s minimum required surplus, and ProNational’s surplus is almost 400% of the NAIC’s minimum required surplus, none of those companies has issued any dividend to policyholders during that time.


The failure of SVMIC to issue any dividends despite its substantial gains in surplus since 2002 is particularly noteworthy because as a mutual company it is owned by its policyholders rather than stockholders.  It therefore owes a legal duty solely to its policyholder/owners.  The decision of an insurer’s Board of Directors as to whether to issue a policyholder dividend, and as to the size of that dividend, has traditionally been immune from challenge under the so-called “business judgment rule” in the absence of fraud or extraordinary circumstances.  However, the extent to which SVMIC has increased its surplus since 2002 and the lack of any apparent rational basis for retaining its current level of surplus could potentially place its current failure to issue dividends outside the protection of the business judgment rule.

III.  The Leading Kentucky Malpractice Insurers’ Self-Evaluations 

In addition to reporting data in their Annual Statements, APAC and ProNational, which are both public companies, have evaluated their performance in conference calls with Wall Street analysts.  Medical Protective is also a public company, but it is one of many subsidiaries of Berkshire-Hathaway, which does not break out its results for MedPro separately and has not separately discussed its results for MedPro with analysts.  Nor has SVMIC discussed its results with analysts, since it is a mutual company owned by its policyholders and thus does not have shareholders.  Accordingly, this section sets forth the self-evaluations of MedPro and ProNational based on their conference calls with securities analysts.  


A.  APAC


APAC has been ebullient in its recent conference calls as to how little it has been paying out in malpractice claims.  On its July 2007 conference call to discuss its first-half 2007 results, for example, APAC CEO Kevin Clinton said he has kiddingly told his Board of Directors that pretty soon APAC would be paying out nothing at all.  Similarly, on APAC’s October 2007 conference call Mr. Clinton reported that the downward trend in medical malpractice claims has continued to such an extent in the third quarter of 2007 that APAC’s claims managers now had little to do: in response to a stock analyst’s comment that “the golf games of those claims managers must be pretty good,” Mr. Clinton responded that “we’re trying to turn them into the Maytag repairman.”


In its two most recent conference calls, transcripts of which are available at APAC’s website, www.apcapital.com, APAC also made the following points:



1.  APAC is now paying out far less than it projected it would be paying out.  On APAC’s October 2007 conference call, CEO Clinton told analysts that “during the quarter we observed that our prior projections of losses proved to be too high and we released $8 million of prior year professional liabilities reserves into income.”  That followed  a $12.9 million reserve release during the second quarter of 2007.  In fact, APAC reported in its July conference call that it had over-reserved to such an extent that it had a zero loss ratio for the second quarter of 2007.  CEO Clinton explained that “the savings off case reserves on settled claims offset the reserves established for new claims and any adjustments to existing case reserves.”  



2.  Claim frequency continues to decline.  On the October 2007 APAC conference call CFO Frank Freund told analysts that “Our claim frequency continues to decline.  Reported claims in the third quarter are down 36% from the third quarter of 2006.”  Mr. Freund went on to say that “our reported professional liability losses, which equals paid losses plus changes in case reserves, was only 13.7% of net earned premiums this quarter and is only 22.5% of net earned premiums year-to-date.”  Thus, for each premium dollar APAC earned in the third quarter it had 86.3 cents available for profit and expenses; for each premium dollar it earned during the first three quarters it had 77.5 cents available for profit and expenses.



3.  Malpractice claims have decreased to such an extent that there is not enough work for malpractice defense lawyers.  As CEO Clinton explained, “Because of the decrease in the number of claims, we have a lot of defense attorneys knocking on the door looking for business now because the business for them has kind of dried up.”



4.  The decrease in malpractice claims is not the result of tort reform, but may be the result of the increasing cost to plaintiff’s lawyers of trying malpractice cases.  In answer to an analyst’s question as to why malpractice claims have dropped so much for both APAC and the industry as a whole, Mr. Clinton explained as follows:


I think one of the reasons, you take our state of Michigan, we’ve had the same tort 
environment, the same tort law since 1994.  Nothing has changed as far as that 
goes.  But if you look at the gatekeepers, the plaintiff attorneys, they determine 
what claims go into the system and what claims don’t.  So, I don’t think they’re 
making any money at this.  I mean they have to spend--it is getting more and 
more costly for them to bring a case to trial.  They have to spend a lot of money 
on expert witnesses, pay them a huge hourly rate.  They have to depose our expert 
witnesses.  This is all coming out of the attorney’s pocket.


Mr. Clinton has also continually expressed confidence in APAC’s ability to successfully defend malpractice claims.  On APAC’s October 2006 conference call, for example, he emphasized that for any malpractice claim, “you can always get a doctor to come and testify that this claim is medically defensible on your behalf.”



5.  APAC has excess capacity.  Malpractice insurers typically write approximately one dollar of premium for each dollar they hold in surplus.  APAC, on the other hand, writes only 66 cents of premium for each dollar it holds in surplus.  It has used a substantial portion of that capital to buy back its own shares.



6.  APAC’s return on equity for the first three quarters of 2007 was 19.9%.  This compares to the typical 8% to 10% return on equity that malpractice insurers have historically used in their rate filings.



7.  The medical malpractice insurance industry as a whole is performing well.  As CEO Clinton told the analysts in response to a question regarding acquisitions:


I’m not sure you’re going to see real huge acquisition activity, maybe over the 
next year but I think it will heat up.  Companies are doing well right now.  And a 
lot of the boards sit back and say well, why do I need anything?  Why do I need 
the change? 


B.  ProNational


ProNational is one of the two leading malpractice carriers owned by ProAssurance Corporation.  Pro Assurance does not make transcripts of its conference calls with analysts available on its website.  However, it did issue a press release report its third quarter results.  In that release ProAssurance states:



1.  “Overall loss trends continue to improve.”



2.  ProAssurance is paying out far less than it estimated it would pay out only a few years ago.  As it explains in its press release,


In the third quarter we recognized $25.0 million of favorable net loss reserve 
development.  For the year, our total favorable development is $60.6 million.  
Much of this year’s favorable development is the result of our estimate of reduced 
claim severity primarily in accident years 2003 through 2005.

The $25 million and $60.6 million by which ProAssurance reduced its reserves in the third quarter of 2007 and the first nine months of 2007, respectively, are both approximately one-sixth of the company’s net premium written during those periods.  That is an extremely large reduction in reserves, particularly for claims that arose as recently as 2003 through 2005.  The reduction in reserves for those years necessarily means that ProAssurance’s rates for those years were excessive.

3.  ProAssurance granted its new CEO 100,000 options on July 1, 2007, which increased its expense ratio by 1.3 points.

IV.  Conclusion

Insurance rates are based on estimates of future claims payments, not on actual claims payments.  Based both on the data contained in their Annual Statements and on the statements they have made to Wall Street analysts and their policyholders, the projections the leading Kentucky malpractice carriers have made as to their future claims payments are consistently proving to be substantially greater than their actual payments.  A strong case can therefore be made that their current rates are excessive.


Kentucky is one of the few states which does not prohibit malpractice insurers from charging excessive rates unless the commissioner has found that the market is non-competitive.  KRS 304.13.031, 304.13.051.  Moreover, even if the commissioner were to find the medical malpractice market non-competitive and he were to find a medical malpractice rate excessive, he has no authority to order refunds to physicians who have paid excessive rates.  KRS 304.13.071.    


On the other hand, Kentucky does give the commissioner the authority to retrospectively find rates paid by charitable health providers excessive and to order refunds of such rates to the extent he has found them excessive.  KRS 304.40-075(6).  Based on the low loss ratios, redundant reserves, and excessive surplus of the leading Kentucky malpractice carriers, the legislature may wish to consider expanding this statute so that it also applies to malpractice rates paid by physicians.   
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