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1. Who is eligible for a loan under the Paycheck Protection Program of the CARES Act?
The Small Business Act authorizes the Small Business Administration to “make loans to any qualified small business concern…”. 15 U.S.C. § 636. The CARES Act expands this eligibility to include “any business concern, nonprofit organization, veterans organization, or Tribal business concern… [which] employs not more than the greater of 500 employees [or,] if applicable, the size standard in number of employees established by the Administration for the industry in which the business concern, nonprofit organization, veterans organization, or Tribal business concern operates.” CARES Act, S. 3548, 116th Cong. § 1102. If a business concern has more than one physical location, the eligibility requirement for less than five-hundred (500) employees applies per each physical location of the business, so long as that business is assigned a North American Industry Classification System code beginning with 72 at the time of loan disbursal. In determining whether a relevant entity meets the employee requirement, “employee” includes individuals employed on a full-time, part-time, or other basis. The CARES Act also expands eligibility to sole proprietors, independent contractors, and eligible self-employed individuals so long as those individuals submit documentation including payroll tax filings reported to the Internal Revenue Service, Forms 1099—MISC, and, with regard to a sole proprietorship, income and expenses from the sole proprietorship. 

2. What can the loan be used for?
[bookmark: _Hlk36237706]The CARES Act identifies several specific purposes for Paycheck Protection Program loans. These include payroll support (including paid sick, medical, or family leave, and costs related to the continuation of group health care benefits during those periods of leave), employee salaries and other compensations, payments of interest on mortgage obligations, rent (including rent under a lease agreement), utilities, and any other debt obligations incurred before the “covered period” (the period beginning on February 15, 2020 and ending on June 30, 2020). CARES Act, S. 3548, 116th Cong. §§ 1102, 1106. On the other hand, the loan cannot be used for the compensation of individual contractors, employees, or sole proprietors in excess of $100,000, compensation of employees with a principal place of residence outside the United States, or leave wages already covered by the Families First Coronavirus Response Act.

3. How much are the loans guaranteed for?
Section 1102 of the CARES Act operates by providing guarantees by the SBA to qualified lenders on behalf of eligible borrowers. The CARES Act amends the Small Business Act to increase the amount of the guaranteed balance to one hundred percent (100%) of the balance at the time of the loan’s disbursement. CARES Act, S. 3548, 116th Cong. § 1102. Furthermore, the CARES Act provides loan forgiveness “in an amount equal to the cost of maintaining payroll continuity during the covered period”, subject to certain limitations. CARES Act, S. 3548, 116th Cong. § 1106. 

4. What is the maximum amount of the loan and how is that maximum amount calculated?

The CARES Act stipulates the maximum amount of the loan is the lesser of (1) the sum of the product obtained by multiplying the average total monthly payments by the applicant for payroll costs incurred during the one (1) year period before the date on which the loan is made by 2.5 and the outstanding amount of a general business loan authorized under section 7(a) of the Small Business Act that was made during the period beginning on January 31, 2020 and ending on the date on which covered loans are made available to be refinanced under the covered loan or (2) $10,000,000. CARES Act, S. 3548, 116th Cong. § 1102. In the case of a seasonal employer, the average total monthly payments for payroll are calculated by the 12-week period beginning February 15, 2019, or at the election of the borrower, March 1, 2019, and ending June 30, 2019. The term “payroll costs” includes the following:

· The sum of payments of any compensation with respect to employees that is a…
· Salary, wage, commission, or similar compensation;
· Payment of cash tip or equivalent;
· Payment for vacation, parental, family, medical, or sick leave;
· Allowance for dismissal or separation;
· Payment required for the provisions of group health care benefits, including insurance premiums;
· Payment of any retirement benefit; or
· Payment of State or local tax assessed on the compensation of employees; and
· The sum of payments of any compensation to or income of a sole proprietor or independent contractor that is a wage, commission, income, net earnings from self-employment, or similar compensation and that is in an amount that is not more than $100,000 in one (1) year, as prorated for the covered period.

Payroll costs do not include the following:

· The compensation of an individual employee in excess of an annual salary of $100,000, as prorated for the covered period;
· Taxes imposed or withheld under chapters 21, 22, or 24 of the Internal Revenue Code of 1986 during the covered period;
· Any compensation of an employee whose principal place of residence is outside of the United States;
· Qualified sick leave wages for which a credit is allowed under section 7001 of the Families First Coronavirus Response Act; or
· Qualified family leave wages for which a credit is allowed under section 7003 of the Families First Coronavirus Response Act

For a simpler breakdown of the calculation, please see the equation below where “P” is the total payroll cost for the one (1) year period preceding the loan and “L” is the amount of the relevant section 7(a) Small Business Act loan :



The calculation for seasonal employers is a bit different. Instead of calculating payroll from one year prior to the date on which the loan is made, the average total monthly payments for payroll shall be for the twelve (12) week period beginning February 15, 2019 or, at the election of the borrower, March 1, 2019, and ending on June 30, 2019. It is important to note that the CARES Act and the Small Business Act are both silent on the definition of seasonal employers. Instead, the CARES Act merely notes that status as a seasonal employer is “as determined by the Administrator.” Therefore, an organization electing to use the calculation for seasonal employers should submit documentation in the loan application indicating that it is a seasonal employer 

5. How does a borrower apply for a section 7(a) Small Business Loan through the Paycheck Protection Program?
The SBA loan process begins with the borrower finding and meeting with a lender. Unless the borrower already has a specific lender in mind, it would be helpful to use the Lender Match system on the SBA website (https://www.sba.gov/funding-programs/loans/lender-match). In case the borrower does not decide to use the lender match service, I’ve listed the ten most active SBA lenders in the Houston area below (all data found on www.sbalenders/com/bank-type/local-sba-lenders/Texas/Houston/):

	Bank
	# of Loans
	Average Loan
	Average Interest

	JPMorgan Chase Bank
	68
	$327,954
	7.8%

	Wells Fargo
	67
	$133,881
	9.6%

	Zions Bank
	50
	$336,932
	8.8%

	Wallis State Bank
	26
	$926,446
	7.0%

	Compass Bank
	25
	$926,446
	8.6%

	United Midwest Savings Bank
	22
	$140,455
	7.7%

	Independence Bank
	21
	$123,810
	7.0%

	Icon Bank of Texas
	19
	$827,074
	7.1%

	Spirit of Texas Bank
	19
	$238,684
	7.1%

	Comerica Bank
	14
	$241,071
	6.6%



The CARES Act has streamlined the loan application process by automatically guaranteeing loans for lenders under 15 U.S.C. § 636. This means that, so long as a party meets the definition of a lender under the Small Business Act, that lender has delegated authority to make and approve section 7(a) loans and would not have to submit an SBA loan guarantee application. The CARES Act does away with other section 7(a) loan requirements as well; no personal guarantees or collateral are required for covered loans and the requirement under the Small Business Act that a small business concern is unable to obtain credit elsewhere is lifted.

Borrowing under the CARES Act does require certain extra steps that would otherwise be absent from the 7(a) loan application process. For example, the loan applicant must make a certification in good faith. That certification has to (i) state that the uncertainty of current economic conditions makes necessary the loan request to support the ongoing operations of the eligible recipient; (ii) acknowledge that funds will be used to retain workers and maintain payroll or make mortgage payments, lease payments, and utility payments; (iii) state that the eligible recipient does not have an application pending for a loan under this subsection for the same purpose and duplicative of amounts applied for or received under a covered loan; and (iv) that the borrower has not received amounts under Section 1102 of the CARES Act for the same purpose and duplicative of amounts applied for or received under a covered loan during the period beginning on February 15, 2020 and December 31, 2020.

The SBA loan application typically requires a good deal of documentation. Therefore, the borrower should begin gathering information as soon as possible, even if the borrower has not yet found a lender. To that end, I’ve compiled a list below of documents frequently requested in the SBA loan application process.

· Resumes for business owners/partners
· Credit reports for the business and the business owners
· Tax returns
· Financial statements for the business (i.e. balance sheet, cash flow statement, etc.)
· Legal documents (i.e. business licenses)

In addition to the above, the SBA lender match system—as well as some lenders—will require the borrower to submit other basic information about the borrower. This will probably include contact information for the borrower’s partners and business owners as well as general information about the borrower’s mission and the type of work the borrower is involved in.

6. What can lenders consider when issuing Paycheck Protection Program loans?
The CARES Act has limited lenders’ considerations in evaluating the eligibility of a borrower for a section 7(a) loan to only (i) whether the borrower was in operation on March 1, 2020, and (ii) whether the borrower had employees for whom the borrower paid salaries and payroll taxes or paid independent contractors, as reported on a form 1099—MISC. CARES Act, S. 3548, 116th Cong. § 1102. Considering this limitation in criteria, lenders . This limitation on the criteria that lenders can take into consider may also mean that lenders will require the borrower to fill out less of the SBA forms than are usually requested.

7. Do Paycheck Protection Program loans come with payment deferral?
Upon acquiring the loan, the borrower will not have to make payments for at least one year, as the CARES Act provides for complete payment deferral for at least six months and up to one year from the date of the loan. CARES Act, S. 3548, 116th Cong. § 1102. 

8. When can loans be forgiven under the Paycheck Protection Program? What costs can loan forgiveness cover?
Loan forgiveness is available for borrowers under Section 1106 of the CARES act for several costs incurred during the “covered period” (note that “covered period” in the loan forgiveness section of the CARES Act differs from the previous definition; it is defined as the 8-week period beginning on the date of the origination of a covered loan) Those costs are as follows:

· Payroll costs
· Any payment of interest on any indebtedness or debt instrument incurred in the ordinary course of business that (a) is a liability of the borrower; (b) is a mortgage on real or personal property; and (c) was incurred before February 15, 2020 (which shall not include any prepayment of or payment of principal on any of the above)
· Any payment on any rent obligated under a leasing agreement in force before February 15, 2020.
· Any payment for a service for the distribution of electricity, gas, water, transportation, telephone, or internet access for which service began before February 15, 2020

Loan forgiveness amounts are to be remitted to the borrower no later than ninety (90) days after the date on which the amount of forgiveness is determined.

9. What is the maximum amount of loan forgiveness? When does the loan forgiveness amount become reduced under the Paycheck Protection Program and how are those reductions calculated?
There is a limit set on the amount of loan forgiveness: that the amount does not exceed the principal. If the borrower elects to take out a loan specifically to cover the costs listed above, the maximum amount of loan forgiveness would be the principal of that loan. This maximum amount can also be reduced in two situations: a reduction in the number of employees and a reduction in employee compensation. 

Reduction in Loan Forgiveness: Reduction in the Number of Employees

To calculate the amount of loan forgiveness in the former situation, we must first identify the average number of full-time equivalent employees per month employed by the borrower in the 8-week period beginning on the date of the origination of the loan (this amount being “X”). This is determined by calculating the average number of full-time equivalent employees for each pay period falling within a month. We must then identify the average number of full time equivalent employees per month employed by the borrower during the period beginning on March 1, 2019 and ending on June 30, 2019 or, at the election of the borrower, the average number of full-time equivalent employees per month employed by the borrower during the period beginning on January 1, 2020 and ending on February 29, 2020 (this amount being “Y”). Amount X is then divided by amount Y. Out of these two options, the borrower will want to select the time period in which the average number of full-time equivalent employees per month is lower. In the case of a seasonal employer, the average number of full-time employees per month employed by the borrower is calculated by the period beginning on February 15, 2019 and ending on June 30, 2019. The resulting quotient is multiplied by the maximum loan forgiveness amount to determine the total amount of loan forgiveness. If the quotient is greater than one (1), the total loan forgiveness amount is capped at the original maximum loan forgiveness amount. For greater clarity, I have provided an equation below, where “Z” equals the maximum amount of loan forgiveness:



Please note that, with regard to identifying the correct numbers of employees, the CARES Act specifically states full-time employees. While both the CARES Act and Small Business Act are silent as to the definition of a full-time employees, the SBA website has identified full-time employees as employees who work on average at least thirty (30) hours per week. The borrower should identify any employees who do not meet this threshold as part-time employees in the borrower’s application for loan forgiveness and would probably be able to omit them from this calculation.

Please also note that, according to this calculation, any reduction in employees since June 30, 2019 may result in a reduction in loan forgiveness regardless of whether the employees were released during the covered period. 

Reduction in Loan Forgiveness: Reduction in Compensation

A second reduction in loan forgiveness will arise if the borrower reduces compensation for certain employees. This reduction stacks with the previous reduction; in other words, the maximum loan amount will be reduced by both a reduction in employees and a reduction in compensation, if applicable. The reduction relating to compensation is based off the compensation received by employees in the most recent full quarter in which the employee was paid. The amount of loan forgiveness would be reduced by the amount of any reduction during the covered period in excess of twenty-five percent (25%) of an employee’s compensation. However, this reduction only applies to employees who were compensated no more than $100,000 on an annualized rate of pay during 2019. CARES Act, S. 3548, 116th Cong. § 1106. A reduction in compensation for employees earning over $100,000 in 2019 or over $33,333 between March 1, 2019 and June 30, 2019 would not result in a reduction of loan forgiveness. I have provided a cumulative equation including both reductions below, where “A” represents an amount of any reduction during the covered period in excess of twenty-five percent (25%) of compensation for the aforementioned relevant employees.



Please note that there are a couple exemptions to these reductions. If a borrower reduces the amount of employees between February 15, 2020 and the date that is thirty (30) days after the enactment of the CARES Act, the borrower may prevent a reduction in loan forgiveness by “eliminat[ing] the reduction in the number of full-time equivalent employees” before June 30, 2020. CARES Act, S. 3548, 116th Cong. § 1106. This language means that the exemption applies not only to borrowers that re-hire former employees, but also borrowers that simply take on new employees to regain their original employee headcount. A similar exemption exists for the reduction in compensation for employees, but the language in that subsection refers to remedying the reduction in each specific salary that was cut. In other words, the reduction in the amount of employees can be remedied by taking on any employees, while the reduction in the amount of compensation can only be remedied by restoring the reduced compensation of each affected employee. On top of these exemptions, the CARES Act delegates authority to the SBA and the Secretary of the Treasury to “proscribe regulations granting de minimis exemptions from the requirements under this subsection.” CARES Act, S. 3548, 116th Cong. § 1106. These regulations are important to track, as they may provide guidance on situations where temporary employees—such as interns—have contracts ended on dates during the covered period. The CARES Act requires that these regulations be issued by the SBA no later than thirty (30) days after the date of its enactment.

10. How does a borrower apply for loan forgiveness?
To receive loan forgiveness, the borrower will have to submit another application to the lender that originated the covered 7(a) loan. That application will have to include the following:

1. Documentation verifying the number of full-time equivalent employees on payroll and pay rates for the covered period as well as the period beginning on February 15, 2019 and ending on June 30, 2019 or, if the borrower elects to use the other time period, the period beginning on February 15, 2019 and ending on June 30, 2019. This documentation may include the following:
a. Payroll tax filings reported to the Internal Revenue Service; 
b. State income, payroll, and unemployment insurance filings.
2. Documentation, including cancelled checks, payment receipts, transcripts of accounts, or other documents verifying payments on covered mortgage obligations, payments on covered lease obligations, and covered utility payments; and
3. A certification from a representative of the eligible recipient authorized to make such certifications that…
a. The documentation presented is true and correct; and
b. The amount for which forgiveness is requested was used to retain employees, make interest payments on a covered mortgage obligation, make payments on a covered rent obligation, or make covered utility payments; and
4. Any other documentation the SBA determines necessary. 

The lender must issue a decision regarding loan forgiveness no later than sixty (60) days after receiving an application. Any canceled indebtedness would be excluded from gross income for purposes of the Internal Revenue Code of 1986. 



