Honorable Chief Justice and Associate Justices of the
California Supreme Court
May 22, 2015
Page 2
The Brinker concurrence is clear:
Employers covered by Industrial Welfare Commission (IWC) wage order No. 5–2001
(Cal.Code Regs., tit. 8, § 11050) have an obligation both to relieve their employees for at
least one meal period for shifts over five hours (id., subd. 11(A)) and to record having
done so (id., subd. 7(A)(3) [“Meal periods ... shall also be recorded.”] ). If an employer’s
records show no meal period for a given shift over five hours, a rebuttable presumption
arises that the employee was not relieved of duty and no meal period was provided.
(Brinker, supra, 53 Cal.4th at pp. 1052-53 (conc. opn. of Werdegar, J.).) This standard does not
relieve employees of their burden to prove all of the elements of class certification, as employerside interests have claimed. It does, however, reiterate that employers have the burden to prove
affirmative defenses, such as a defense that employees waived their right to take a work-free
meal break. (See ibid.)
Significantly, Justice Werdegar’s statements in her Brinker concurrence did not break
new legal ground. To guide lower courts, and fully consistent with the main Brinker opinion, the
concurrence simply underscored existing law. For example, in Cicairos v. Summit Logistics, Inc.
(2005) 133 Cal.App.4th 949, 961, the Third District Court of Appeal recognized that “where the
employer has failed to keep records required by statute, the consequences for such failure should
fall on the employer, not the employee. In such a situation, imprecise evidence by the employee
can provide a sufficient basis for damages.” (Id., quoting Hernandez v. Mendoza (1988) 199
Cal.App.3d 721, 727 (internal quotation marks omitted).)
The Fourth District panel here, in addressing plaintiffs’ argument that the trial court did
not consider a predominately common question that the employer failed to maintain adequate
records of meal breaks, stated that “Justice Werdegar’s statement in a concurring opinion is not
binding precedent […] and does not shift the burden to a defendant to refute a class-wide finding
of meal break violations.” (Salazar v. Avis Budget Group, Inc., supra, 2015 WL 877817, at *5,
citing Seckler v. Kindred Healthcare Operating Group, Inc. (C.D. Cal., Mar. 5, 2013) 2013 WL
812656, *8 [finding that the presumption applied only as to an individual employees’ claims].)
The Courts of Appeal are split on whether to apply the presumption stated in the Brinker
concurrence. (Compare Sutter Health Wage and Hour Cases (Cal. Ct. App., June 3, 2014,
A137875) 2014 WL 2467018, *12 (First District) [“the rebuttable presumption referenced in the
Brinker concurrence is not the ‘law of the land.’ Concurring opinions do not constitute binding
precedent.”]; In re Walgreen Company Overtime Cases (2014) 231 Cal.App.4th 437, ordered not
to be officially published (Feb. 18, 2015) (Second District) [“This concurrence is not the law.
Only two justices endorsed it.”]; Chavez v. Angelica Corporation (Cal. Ct. App., Dec. 10, 2014,
D063199) 2014 WL 6973497, *9 (Fourth District) [“we conclude this statement in a concurring
opinion, which is not binding precedent (see In re Marriage of Dade (1991) 230 Cal.App.3d 621,
629), does not shift the burden to a defendant to refute a class-wide finding of meal break
violations.”] with Faulkinbury v. Boyd & Associates, Inc. (2013) 216 Cal.App.4th 220, 230-231
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