


Section 1194 alone governs claims to enforce the right to the meal and
rest period premium pay.

II.  LABOR CODE SECTION 1194 APPLIES TO A CAUSE OF
ACTION ALLEGING MEAL AND REST PERIOD
VIOLATIONS UNDER CALIFORNIA LABOR CODE § 226.7

A. BYITS EXPRESS TERMS, SECTION 1194(A)
EMBRACES ANY FORM OF LEGAL MINIMUM
WAGE OR LEGAL OVERTIME COMPENSATION
“APPLICABLE TO THE EMPLOYEE”

Applying the rules of statutory construction to Section 1194, this
Court must find that the plain meaning of the phrase “the legal minimum
wage or the legal overtime compensation applicable to the employee”
contained in Labor Code 1194(a) was intended to broadly embrace all
provisions of law providing for a “legal minimum wage” and “legal
overtime compensation.”

Importantly, when engaging in interpretation of a statute, “it is well
settled that [the court] must look first to the words of the statute, ‘because
they generally provide the most reliable indicator of legislative intent.”” See
Murphy, 40 Cal. 4th at 1103. “If the statutory language is clear and
unambiguous [the] inquiry ends.” See id. “If there is no ambiguity in the
language, [the court must] presume the Legislature meant what it said and
the plain meaning of the statute governs.” See id. In performing this

function “words are to be given their plain and commonsense meaning.

See id. “Only when the statute's language is ambiguous or susceptible of



more than one reasonable interpretation, may the court turn to extrinsic aids
to assist in interpretation.” See id.

Applying these rules, the plain language of Section 1194 requires
that the statute receive a construction of general applicability. There are
several reasons for this proposition:

First, the express language of Section 1194 itself does not attempt to
define or codify any standards with regard to “the legal minimum wage” or
“the legal overtime compensation™ at issue; nor does Section 1194
expressly cite or refer to any specific section of law which these terms were
intended to reference. Indeed, the relevant language of Section 1194 is
simply as follows:

Notwithstanding any agreement to work for a lesser wage,

any employee receiving less than the legal minimum wage or

the legal overtime compensation applicable to the employee

is entitled to recover in a civil action the unpaid balance of

the full amount of this minimum wage or overtime

compensation, including interest thereon, reasonable

attorney's fees, and costs of suit.

See Cal Lab Code § 1194(a).

Thus, by seeking to attribute the terms “the legal minimum wage”
and “the legal overtime compensation” to some specific, static provision
of law, both Respondent and the Court of Appeal necessarily insert their
own preconceived ideas of what is meant by these terms in contravention

of the cardinal rule of statutory construction. See Cal. Code Civ. Proc. §

1858 (“In the construction of a statute or instrument, the office of the



Judge is simply to ascertain and declare what is in terms or in substance
contained therein, not to insert what has been omitted, or to omit what has
been inserted; and where there are several provisions or particulars, such a
construction is, if possible, to be adopted as will give effect to all.”).
Second, a plain language reading of Section 1194 reflects that the
statute was intended to be a generalized “enabling statute” designed to
provide employees a private right of action upon “receiving less than the
legal minimum wage or the legal overtime compensation applicable to the
employee....” See Cal. Lab Code §1194(a). Again, rather than assign
itself to any particular “minimum wage” or “overtime compensation”
provision, the statute’s language is focused very generally on “the legal

minimum wage or the legal overtime compensation applicable to the

employee....” See id. (emphasis added). This highlighted phrase, which
places the emphasis on the rights “applicable to the employee” rather than
identification of any specific provision of law, expressly contemplates that
different employees can have different legal rights to minimum wages and
overtime compensation, and provides a general mechanism for such rights
to be enforced by the employee. Conversely, it bears noting this phrase
also provides the sole limiting language of the statute, restricting the legal
minimum wages and overtime compensation to that “applicable to the
employee.” Thus, the clear import of the statue’s express language is to

provide employees a generalized enabling provision that broadly affords



employees a mechanism to enforce any form of minimum wages and
overtime compensation mandated by law that are applicable to them.

Third, adopting the narrow reading of the terms “the legal
minimum wage” and “the legal overtime compensation” advanced by
Respondent and the Court of Appeal would impermissibly render the
qualifying phrase “applicable to the employee” as surplusage. See Cal.
Code Civ. Proc. § 1858; People v. Gilbert, 1 Cal. 3d 475, 480 (1969) (“A
cardinal rule of construction is that . . . a construction making some words
surplusage is to be avoided.”). Such a construction would depart from the
rule of construction proscribed by this Court that “that statutes governing
conditions of employment are to be construed broadly in favor of
protecting employees.” See Murphy, 40 Cal. 4th at 1103 (citing Sav-On
Drug Stores, Inc. v. Superior Court, 34 Cal.4th 319, 340 (2004); Ramirez
v. Yosemite Water Co., 20 Cal.4th 785, 794 (1999); Lusardi Construction
Co. v. Aubry, 1 Cal.4th 976, 985 (1992)). To adhere to these rules of
construction, Section 1194 must at a minimum be construed by its literal
terms to encompass “the legal minimum wage or the legal overtime

compensation applicable to the emplovee....” See Cal. Lab Code

§1194(a). To enable Section 1194 to have such effect, a plain meaning
interpretation must be provided that broadly embraces all provisions of
law providing for a “legal minimum wage” and “legal overtime

compensation.”



Finally, because the language and intent of Section 1194 is clear
and unambiguous on its face, the Court may not resort to extrinsic
materials in an effort to attribute the terms “the legal minimum wage” and
“the legal overtime compensation” to a specific section of law. See
Murphy, 40 Cal. 4th at 1103 (“Only when the statute's language is
ambiguous or susceptible of more than one reasonable interpretation, may
the court turn to extrinsic aids to assist in interpretation.”). Indeed, as
Section 1194°s express, unambiguous intent is that the statute enable an
employee to bring suit for minimum wages and overtime compensation
“applicable to the employee”, resort to extrinsic materials to disregard that
intent would exceed the Court’s authority to interpret (and not create) law.
See DaFonte v. Up-Right, Inc., 2 Cal. 4th 593, 601-02 (1982) (holding
that it was error to undertake further statutory construction analysis when
the statute’s language was clear and unambiguous).

Even if resort to extrinsic materials was appropriate in this case —
which it is not — Respondent’s assertion that the Legislature ascribed a
specific meaning to the term “the legal minimum wage” when the
precursor to Section 1194 was enacted contravenes the findings of this
Court. Indeed, as this Court explained in Martinez v. Combs, 49 Cal. 4th
35(2010), “[t]he 1913 act did not give any employee the immediate right
to receive a minimum wage” as “the Legislature provided that

implementation and enforcement of the minimum wage would depend
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upon, and await, the IWC's issuance of wage orders governing specific
industries and occupations.” See Martinez, 49 Cal. 4th at 5 6.!
Importantly, as this Court further explained, the issuance of the wage
orders themselves entailed a very comprehensive project that included (1)
an investigation of “the wages paid, the hours and conditions of labor and
employment in the various occupations, trades, and industries”, and then
(2) creation of “wage orders fixing for each industry ‘[a] minimum wage
to be paid to women and minors ... adequate to supply ... the necessary
cost of proper living and to maintain [their] health and welfare’ [], the
maximum hours of work, and the standard conditions of labor [.]” See
Martinez, 49 Cal. 4th at 54-55 (internal citations omitted).

Thus, the Legislature necessarily did not (and could not have)
intend the enactment of the precursor to Section 1194 to apply to any one
specific legal entitlement or precise legal provision, as no substantive
rights or laws codifying substantive rights even existed at the time of the
statute’s enactment. To the contrary, the Legislatures use of the term

“applicable to the employee” reflected a clear intent that Section 1194

'Oof course, Section 227.6, by its express terms, is codified to proscribe a
damage remedy for violation of the applicable Wage Orders. See Cal Lab
Code § 226.7 (b) (“1f an employer fails to provide an employee a meal
period or rest period in accordance with an applicable order of the
Industrial Welfare Commission, the employer shall pay the employee
one additional hour of pay at the employee's regular rate of compensation
for each work day that the meal or rest period is not provided.”) (emphasis
added).
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serve as a mechanism enabling employees to bring suit for any form of
legal minimum wage or legal overtime compensation as these laws were

being developed.

B. THE OBJECTIVE UNDERPINNING THE CREATION
OF LEGALLY MANDATED MINIMUM AND
OVERTIME WAGES MAY ONLY BE FURTHERED
BY THE ONE WAY FEE SHIFTING PROVISIONS OF
SECTION 1194

In addition to the forgoing, it is important to underscore that
tethering a legally mandated wage to a two-way fee shifting statute
ultimately will discourage enforcement, thereby undermining the very
objective for codifying the wage as “mandatory” in the first instance.
Thus, legally mandated minimum or overtime wages cannot fall under
Section 218.5, as such a construction would separate the law from its core
purpose in violation of the fundamental rule of statutory interpretation.
See People v. Cruz, 13 Cal. 4th 764, 774-775 (1996) (“It is a well-
established legal principle that the purpose of a statute is a guiding star in
defining the language it employs: ‘the objective sought to be achieved by
a statute as well as the evil to be prevented is of prime consideration in
[the word's] interpretation’”); See also Industrial Welfare Com. v.
Superior Court of Kern County, 27 Cal. 3d 690, 702-703 (1980)
(“legislative enactments authorizing the regulation of wages, hours and
working conditions ... are to be given liberal effect to promote the general

object sought to be accomplished....”).
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In Earley v. Superior Court, 79 Cal. App. 4th 1420 (2000), the
court rejected application of Section 218.5 to daily overtime compensation
for this very reason. As reasoned by the court, the policy objective of
encouraging “enforcement” underpinning mandatory minimum wage and
overtime provisions would be undermined if Section 218.5°s two-way fee
shifting were applicable to such wages:

There can be no doubt that the one-way fee-shifting rule in
section 1194 was meant to "encourage injured parties to seek
redress--and thus simultaneously enforce [the minimum
wage and overtime laws]--in situations where they otherwise
would not find it economical to sue." (Covenant Mutual Ins.
Co. v. Young (1986) 179 Cal. App. 3d 318,325[].) To
allow employers to invoke section 218.5 in an overtime

case would defeat that legislative intent and create a chilling
effect on workers who have had their statutory rights
violated. Such a result would undermine statutorily-
established public policy. That policy can only be properly
enforced by a recognition that section 1194 alone applies to
overtime compensation claims.

See Earley, 79 Cal. App. 4th at 1430-1431 .2

* Additional public policies are also undermined by such a construction.
In Road Sprinkler Fitters Local Union No. 669 v. G & G Fire Sprinklers,
Inc., 102 Cal. App. 4th 76 (2002), the Third District further acknowledged
that legally mandated wages are enacted to further the overall public good
[See Id., at 778 (“wage and hours laws ‘concern not only the health and
welfare of the workers themselves, but also the public health and general
welfare.”””)], and concluded that furtherance of this policy required
prevailing wages to fall within Section 1194. See id. (“Like overtime
compensation[], the prevailing wage law serves the important public
policy goals of protecting employees on public works projects, competing
union contractors and the public.”).
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As exemplified by the $50,000.00 attorney fee award levied against
Appellants in this case [See OB, at 692] — which stands to increase
exponentially to the extent Respondent prevails in this Appeal — a two-
way fee provision will unquestionably discourage private enforcement by
subjecting the employee to an adverse fee award which, in most cases,
would far exceed the unpaid wage amounts at 1ssue. This result would not
only fail to further the various policies giving rise to the creation of the
mandatory wage in the first instance, it would undermine the “mandatory”
nature of the wage itself by making enforcement untenable.

In short, realization of the public policies leading to the creation of
a legally mandated minimum or overtime wage, as well as the objectives
of the “mandatory” nature of the wage itself, may only be furthered by the
one-way fee shifting provision. This requires that Section 1194(a) be
applied by its express terms to embrace any form of legal minimum wage

or legal overtime compensation “applicable to the employee.”

C. THIS COURT HAS CONCLUDED THAT SECTION
226.7 PERMIUM WAGES ARE A FORM OF
“OVERTIME COMPENSATION” INTENDED TO
SHAPE EMPLOYER BEHAVIOR REGARDING THE
MAXIMUM HOURS AN EMPLOYEE SHOULD
WORK

In light of this Court’s analysis in Murphy v. Kenneth Cole
Productions, Inc., 40 Cal. 4th 1094 (2007), Section 226.7 premium wages

must necessarily be deemed a form of overtime compensation
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oo‘htemplated by Section 1194.

In fact, Murphy’s holding that Section 226.7 proscribed a wage (as
opposed to a penalty) rested upon this Court’s finding that Section 226.7
was squarely analogous to daily overtime compensation in all material
respects, including (1) that Section 226.7 compensation, exactly like daily
overtime compensation, represents a statutorily proscribed rate of pay
assigned by the Legislature to a situation “[w]here damages are obscure
and difficult to prove...” [Murphy, 40 Cal. 4th at 1112-13], (2) that
Section 226.7 compensation, exactly like daily overtime compensation,
was intended from the outset to create an immediate statutory entitlement
to compensation that would be due and payable without filing an
enforcement action [ Murphy, 40 Cal. 4th at 1108], and (3) that the
objective of the premium compensation provided by Section 226.7,
exactly like daily overtime compensation, was intended to shape employer

behaviour regarding the maximum hours an employee should work. See

Murphy, 40 Cal. 4th at 1110, 1113-14.

It is important to highlight that this Court concluded in Muwrphy that
reporting-time and split-shift compensation are also equivalent to daily
overtime compensation provisions, reasoning that (1) “[e]Jmployees
receive reporting-time and split-shift compensation, even though they are
already paid for the time they actually spend working” [See id., at 1113],

and (2) that “[i]n addition to compensating employees, reporting-time and



split-shift pay provisions ‘encourag[e] proper notice and scheduling ...
[and are] an appropriate device for enforcing proper scheduling consistent
with maximum hours and minimum pay requirements.” See id., at 1111-
1112. Significantly, this Court’s analysis has led at least one court to
conclude that reporting-time and split-shift compensation must fall within
Section 1194 under analysis similar to that set forth herein:

Pursuant to its delegated powers, the IWC proceeded to
promulgate and implement various mechanisms to ensure
compliance with minimum wage and hour standards, such as
split shift premiums and reporting time pay. See Murphy, 40
Cal. 4th at 1111 (noting that split shift premiums and
reporting time pay are devices for enforcing maximum hours
and minimum pay requirements). In other words, IWC
regulations such as the ones at issue here are meant to deter
employers from circumventing statutory minimum wage and
overtime requirements. [citation]. Permitting employers to
force employees to work, or appear for work, in non-
traditional hours with impunity would undermine such
requirements. Indeed, as Murphy counsels, the IWC's split
shift and reporting time provisions are functionally identical
to the overtime premium and meal and rest break premium.
Murphy, 40 Cal. 4th at 1111-12. Because of their integral
relationship to minimum wage and overtime requirements,
split shift premiums and reporting time pay should be - - and
as this Court sees it, they are - - enforceable to the same
extent as minimum wage and overtime requirements. In
short, section 1194 should be construed to include premium
wages created by the IWC to reinforce basic wage and hour
standards, and it is likely that the California Supreme Court
would see it that way.

See Kamar v. Radioshack Corp., 2008 U.S. Dist. LEXIS 40581, at 28-29

(C.D. Cal. May 15, 2008)

The Court of Appeal’s effort to distinguish Murphy based on the
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“premium” nature of the Section 226.7 wage necessarily must fail, as
Murphy itself explained that daily overtime compensation itself is
“premium pay”’, which like Section 226.7 wages, is designed to enforce
limits on the maximum hours worked. See Murphy, 40 Cal. 4th 1094,
1109 (“As has been recognized, in providing for overtime pay, the

Legislature simultaneously created a premium pay to compensate

employees for working in excess of eight hours while also creating a
device ‘for enforcing limitation on the maximum number of hours of work
..., towit, it is a maximum hour enforcement device ... .>”).

Thus, based on this Court’s express findings in Murphy, Section
226.7 wages must necessarily be deemed to constitute “legal overtime
compensation” within the meaning of Section 1194.

D. WHETHER THE WAGE “RATE” IS SET BY LAW
CANNOT IMPACT WHETHER A WAGE FALLS
UNDER SECTION 1194

The Court of Appeal’s central finding —i.e. that Section 226.7
wages cannot fall under Section 1194 because the language of Section
226.7 “refers to the contractual rate of compensation, not the legal

minimum wage” —~ employs a legal standard in direct conflict with

existing law. As held in Earley v. Superior Court, 79 Cal. App. 4th 1420

3 See Kirby, 186 Cal. App. 4th at 1374 (reasoning that “[t]he ‘employee's
regular rate of compensation’ [in Section 226.7] refers to the contractual
rate of compensation, not the legal minimum wage” and as such, “the [rest
period] claim is not one premised on failure to pay the minimum wage.”).
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(2000), as well as by the Third District itself in Road Sprinkler Fitters
Local Union No. 669 v. G & G Fire Sprinklers, Inc., 102 Cal. App. 4th 76
(2002), whether a wage falls under Section 1194 turns on whether the
“obligation” to pay the wage is derived from a mandate of law. This
factor is not impacted, one way or the other, based on whether the “rate”
of the wage the employer is obligated to pay is set by agreement.

In Earley, the court recognized that the standard rate of pay used to
calculate daily overtime compensation is derived by contract, but
nonetheless concluded that it was the statutory “obligation” to pay daily
overtime compensation that required such wages to fall exclusively under
Section 1194 rather than Section 218.5:

Such a harmonization of these two sections is fully justified.

An employee's right to wages and overtime compensation

clearly have different sources. Straight-time wages (above

the minimum wage) are a matter of private contract between

the employer and employee. Entitlement to overtime

compensation, on the other hand, is mandated by statute and

is based on an important public policy. In Gould wv.

Maryland Sound Industries, Inc., supra, 31 Cal. App. 4th

1137 the court stated: "The duty to pay overtime wages is a

duty imposed by the state; it is not a matter left to the private

discretion of the employer.
See Earley, 79 Cal. App. 4th at 1430.

Importantly, the Road Sprinkler Court expressly rejected the
proposition that the contractual nature of the underlying employment

relationship could be asserted to alter the duty to pay “prevailing

wages” (a duty that was mandated by statute and enforceable
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independent of an express contractual agreement):

It is well established that California's prevailing wage law
is a minimum wage law ( Metropolitan Water Dist. v.
Whitsett (1932) 215 Cal. 400, 417-418 []; O.G. Sansone
Co. v. Department of Transportation, supra, 55 Cal. App.
3d at p. 448; see also People v. Hwang (1994) 25 Cal.
App. 4th 1168, 1181 []), which guarantees a minimum cash
wage for employees hired to work on public works
contracts. (Department of Industrial Relations v. Nielsen
Construction Co (1996) 51 Cal. App. 4th 1016, 1026 [].)
Like overtime compensation ( Earley v. Superior Court,
supra, 79 Cal. App. 4th at p. 1430), the prevailing wage
law serves the important public policy goals of protecting
employees on public works projects, competing union
contractors and the public. (Lusardi, supra, 1 Cal. 4th at
pp- 985, 987.) The duty to pay prevailing wages is
mandated by statute and is enforceable independent of
an express contractual agreement. (§§ 1771, 1774-1775;
Lusardi, supra, 1 Cal. 4th at pp. 986-987.) Thus, while
the obligation to pay prevailing wages arises from an
employment relationship which gives rise to contractual
obligations and claims (Longshore v. County of Ventura
(1979) 25 Cal. 3d 14, 22-23 []), the duty to pay the
prevailing wage is statutory. (§§ 1771, 1774.)

See Road Sprinkler, 102 Cal. App. 4th at 778-79 (emphasis added).*

* Importantly, “prevailing wages” were deemed by this Court as a
statutorily proscribed minimum wage in the “public works™ context in
Lusardi Construction Co., 1 Cal. 4th at 985- 988 (1992). It bears noting
that the entitlement to prevailing wages, set forth in Labor Code 1770, et.
seq., s distinct from the generally applicable minimum wage set forth in
Labor Code § 1182.12. Contrary to the assertions of Respondent, the
Road Sprinkler court in fact did consider the applicability of Section 1194
to prevailing wages [Road Sprinkler, 102 Cal. App. 4th at 778 (““This case
tenders the issue not reached by the majority in Aubry and we therefore
consider the applicability of the provisions of section 1194”)], and
interpreted Section 1194 by its literal meaning to conclude that “Section
1194 grants to an employee the statutory right to recover in a civil action
for unpaid minimum wages and overtime compensation.” See id.
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In addition to the forgoing, adopting the Court of Appeal’s
criticism that Section 226.7 “refers to the contractual rate of
compensation” would lead to unprincipled results, as the statute
codifying daily overtime compensation also refers to the contractual rate
of compensation within the language of the statute itself. See Cal. Lab.
Code § 510 (“Any work in excess of eight hours in one workday ...
shall be compensated at the rate of no less than one and one-half times
the regular rate of pay for an employee.”); c.f. Cal Lab Code § 226.7
(b) (... the employer shall pay the employee one additional hour of pay
at the employee's regular rate of compensation for each work day
that the meal or rest period is not provided.”).

Similarly, there can be no reasonable dispute that Section 226.7
establishes a mandatory wage in the very same fashion as the statute
proscribing daily overtime compensation, as the plain language of both
provisions expressly proscribe the payment of a wage in obligatory
terms. See Cal Lab Code § 226.7 (b) (“1f an employer fails to provide an
employee a meal period or rest period in accordance with an applicable
order of the Industrial Welfare Commission, the employer shall pay the
employee one additional hour of pay ....”); c.f. Cal Lab Code § 510
(“Any work in excess of eight hours in one workday ... shall be

compensated at the rate of no less than one and one-half times the

regular rate of pay for an employee.”).
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In sum, whether the wage “rate” is set by law or contract 1s
immaterial to whether a wage falls under Section 1194. That a legally
mandated wage utilizes a wage rate that is derived contractually — as is
the case with daily overtime compensation set forth in Section 510 —

does not alter the fact the law proscribes a wage that is mandatory.

III. CONCLUSION

In sum, the Third District’s analysis in Kirby did not articulate any
basis to depart from standards 1t enunciated in Road Sprinkler — standards
which previously compelled the Third District to find that prevailing
wages must be governed by Section 1194.° Giving due regard to the fact
that Section 226.7 codifies a mandatory wage which this Court concluded
in Murphy embodies all of the essential hallmarks of overtime
compensation, an action to recover Section 226.7 premium wages must
necessarily be deemed to constitute an action to recover “less than the
legal minimum wage or the legal overtime compensation applicable to the

employee” within the meaning of Section 1194(a). For these reasons,

> Importantly, principles of stare decisis required the Court of Appeal to
follow its decision in Road Sprinkler absent justification to distinguish
that authority. See People v. Birks, 19 Cal. 4th 108, 117 (1998) (*'Itis, of
course, a fundamental jurisprudential policy that prior applicable
precedent usually must be followed even though the case, if considered
anew, might be decided differently by the current justices.”).
Significantly, he Court of Appeal’s analysis in Kirby did not even
mention Road Sprinkler, let alone attempt to demonstrate that the issues
were distinct.



Amici CAOC respectfully requests that this Court reverse the Third
District Court of Appeal and hold that the one-way fee shifting provision
of Section 1194 alone governs claims to enforce the right to the meal and

rest period premium pay.
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