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Various data gaps identifi ed in the 
article are clearly related to family law. 
These gaps included both basic data, 
such as the numbers of marriage and 
divorce3, as well as data needed for 

more complex measurements, such as 
“Are Canadian Children Thriving”, and 
“Do Children with Disabilities Have the 
Services They need”.4 According to a 

follow up article, marriage and divorce 
numbers still exist in raw form (divorce 

at the Justice Department, 
and marriages at each province), 
but Statistics Canada no longer 

gathers the data, compares it across 
jurisdictions, and make it public.5

 Also in January 2019, the Family Court Review (the quarterly 
journal of the Association of Family and Conciliation Courts), 
published a short article about family law research by Professor 
Robert Emery, its departing social science editor. Titled “More 
Research Is Needed”6, the article calls for investment in high 
quality family law research and notes the tension between the 
need for immediate answers and the need for accurate answers, 
which require long-term research. One of the consequences of 
this tension is that “desperate needs” sometimes invite “overzeal-
ous, yet still wrong, answers”. However, the high prevalence and 
costs of family court cases and their profound eff ects on parties 

and their children should act as an incentive to conduct high 
quality research: 

What a huge, important, and optimistic opportu-
nity for funding careful scientifi c research! We could 
conduct large‐scale clinical trials, the scientifi c gold 
standard, to answer many essential questions. Do 
custody evaluations lead to better, worse, or maybe no 
diff erent court outcomes than cases without evalua-
tions? Do parenting coordinators keep families out of 
court and perhaps even help bitter parents to become 
a little more child focused? Do judges trained in child 
development make diff erent rulings than judges with 
no training?
Other questions could be answered with more de-
scriptive research. Can experts reliably and validly 
diagnose parent–child contact problems caused by the 
other parent's alienation? What typically happens in 
relocation cases in terms of both parents’ residence, 
their contact with their children, the quality of fam-
ily relationships, and children's well‐being? Or how 
about a simple question: What percentage of children 
(of diff erent ages) are living in diff erent contact ar-
rangements ranging from every other weekend to 
2‐2‐5‐5 to week‐on, week‐off , and dozens of possible 
arrangements in between…and what signifi cance does 
each type of arrangement have for diff erent children 
and families?
So, I am departing from my position as Social Science 
Editor of Family Court Review with a plea for more 
research. We need to convince federal agencies and/
or private foundations to fund high‐quality research 
on family courts in the United States. Fortunately, 
at least some good research on family courts is be-
ing conducted in countries like Australia, Canada, 
Belgium, and the Netherlands. I know because I 
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recently reviewed grant proposals on related topics 
from each of these countries.

Of note, one of the sources of family law research in Canada, 
the Canadian Research Institute for Law and the Family, was 
closed in August 2018 due to insufficient funding. Its publications 
on current topics and practices in family law provided research 
findings and also identified areas in which research is lacking, 
such as various aspects of parenting assessments, costs of dispute 
resolution, and parenting coordination.7 

The debate about creating a new category of alternate legal 
services providers is another area that raised the availability of 
necessary research. The debate attracted numerous responses 
to the Law Society’s consultation and elsewhere, with strong 
views both in support of and against this proposal.8 A common 
theme to both views is the need for additional research about 
key questions, including who the intended clients are, whether 
legal services more affordable for the intended population, what 
training and licencing requirements would be appropriate, and 
whether “access to justice” will actually be improved. Views also 
diverged on how and when research should be conducted: many 
responders stressed that more research was necessary before a 
decision could be made about introducing this new category; 
others suggested implementation on a small scale at first, with 
expansion after further research and evaluation. 

JUDICIAL TREATMENT OF SOCIAL SCIENCE RESEARCH
In the relocation case of Pepin v. McCormack, 2014 BCSC 

2230, the court made the following brief comments about the 
use of social science research (paras 80-82):

In D.G. v. A.F., 2014 ONCA 436 (CanLII), the 
court held at para. 34 that “[t]he best interests of 
very young children are usually best served by stable 
custody and access arrangements, and the formation 
of strong relationships with both parents”, although 
it must be noted no source or evidentiary basis for 
the statement was provided by the court.
In S.S.L., the Court of Appeal cited an Australian case 
proclaiming the sentiment “[i]t is now recognised 
as self-evidently true that, apart from some cases 
of abusive relationships, children benefit from the 
development of good relationships with both their 
parents” (at para. 26).
There could well be a body of social science research 
which indicates young children with involved fathers 
may be more sociable as infants, have a greater capac-
ity for empathy, have better peer relationships, and 
have fewer behavioral problems. But no admissible 
evidence to that effect was tendered in this case and, 
indeed, no expert evidence of any sort was tendered 
respecting the impact of any diminished parental 
involvement on the part of Mr. Pepin on Madeleine’s 
present or future development and psychological or 
emotional well-being. 

Shortly after Pepin, the relocation decision of Walker v. Maxwell, 

2014 BCSC 2357 provided extensive comments about the use of 
social science in the family law cases that require an assessment of 
the best interests of the child, noting that while the determination 
is obvious in some cases, it may also be (para 63): 

vulnerable to “common sense” assumptions informed 
by stereotype, popular but not necessarily accurate 
social science, and even myth. This may be particularly 
true respecting perceptions of “good parenting” and 
“bad parenting” and the roles of parents as a central 
variable and major predictor of child outcomes. 
There can be diverse and opposing views, often 
strongly held, on such matters, which is why the 
court often prefers for evidence respecting the unique 
development needs of very young children and social/ 
psychological science to be presented through expert 
witnesses who can be cross-examined as to the value 
and weight to be given to the research and opinions 
in question.

The court then noted the tension between evidentiary rules and 
recognition of the financial constraints of parties. While many 
parties are unrepresented and/or cannot afford the significant 
costs of expert evidence, relaxing evidentiary rules to admit social 
science requires the court to evaluate the quality and validity of 
the research without the benefit of expert opinion (para 74): 

The social research on child development and the 
impact of parenting arrangements on the socio-
psychological well-being of children is no longer 
confined to obscure journals secreted away on dusty 
library shelves but rather is readily and easily available 
on the Internet. It is also of highly variable quality. 
Some of it may pass the most rigorous academic 
peer review. Some of it, perhaps much of it, may 
be “junk science”. To what extent can or should the 
trial court have regard to this research, whether at its 
own instance or upon presentation of the parties, in 
determining the best interests of the child?

Moreover, norms and assumptions about the best interests of 
children undergo drastic changes over time, with past “common 
sense” assumptions (such as the “tender years doctrine”) being 
replaced by different ones. As different assumptions and norms 
may lead to drastically different outcomes, the court posed the 
question: “Would it be fair to the parties for this research to affect 
or determine the outcome of the case without an opportunity to 
challenge same?” (para 81). 

Although the court referred to two decisions of the Supreme 
Court of Canada in support of the use of social science in family 
law cases9, the court noted that there is little authority addressing 
its admissibility and use in family law matters, and further, that 
“social science is constantly evolving and it may be unfair to the 
parties to place undue weight on the propositions espoused” 
(para 79). 

Ultimately, the court relied on the expert evidence tendered in 
the case and did not resolve the many questions it raised about 
the use of social science. 
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Th e decision was upheld on appeal but the issue of social sci-
ence evidence was not addressed. 

Subsequently, however, in Williamson v Williamson 2016 BCCA 
87, the Court of Appeal mandated expert evidence when paren-
tal alienation allegations are made (no such claims were made 
in Walker), both to prove this serious allegation and about the 
proposed responses if alienation had been proven. Th e court must 
examine the threshold admissibility of that expert report, and if 
met, “exercise its gatekeeper function and balance the potential 
risks and benefi ts of admitting the evidence” (para 47). 

Williamson and Walker were cited in three recent cases that 
raised the diffi  cult issue of reconciling evidentiary requirements 
with fi nancial constraints and the prevalence of self-represented 
litigants. 

In Kanta v Kanta, 2017 BCSC 1428, the mother applied for 
relocation of the parties’ son to Montreal, where she lived, as a 
remedy to alienation of the son by the father, with whom he lived 
in BC. She represented herself and sought to introduce social 
science evidence about alienation in support of her contention 
that the father was alienating the child. Th e court rejected that 
evidence and determined that there was no admissible evidence 
before it for a fi nding of alienation or that relocation was the ap-
propriate remedy. Th e court did comment extensively, however, 
on the mother’s plight, (paras 45 and 51): 

While the Court of Appeal in Williamson has ef-
fectively made such expert evidence mandatory in 
alienation cases, it made no comment on the access to 
justice dilemma many such self-represented litigants 
confront in these situations.

 … 
So it is that Ms. Kane confronts insurmountable ob-
stacles for the relocation relief she seeks. Th ere is no 
expert evidence tendered in support of any fi nding of 
alienating behaviour on the part of Mr. Kanta. More 
importantly, there is no expert evidence tendered 

which supports the drastic remedy of relocating Adjy 
to Montréal and, following as I must the strictures 
outlined in Williamson, Ms. Kane's application for 
that particular remedy must be dismissed.

In this context, the court also noted the limitations and backlog 
of publicly-funded section 211 reports. 

In L.C.T. v R.K., 2018 BCSC 1016, another case with contested 
allegations of alienation, the court listed “judicially-imposed 
constrains” that impact judges in high confl ict cases with allega-
tions of alienation, the fi rst being the necessity of expert evidence, 
and the next one relating to the use of social science evidence “in 
family law cases generally, and in alienation cases in particular” 
(para 57). After reviewing the cases, including Williamson and 
Walker, the court concluded (para 62):

Based on all of the above, it remains unclear whether, 
having regard to the realities of family law litigation, 
particularly cases involving self-represented litigants, 
the court is able to take into account social science lit-
erature without the need for formal proof by way 
of expert evidence.  Some concrete guidance on the 
matter from the Court of Appeal would be helpful, 
not only to litigants but for trial and chambers judges 
called upon to determine parenting arrangements 
based solely on the best interests of the child.

Shortly afterwards, the decision of M.Y.T.C. v L.H.N., 2018 
BCSC 1174 addressed again the use of social science articles, 
which the claimant sought to rely on in his book of authorities in 
support of an allegation of alienation. Counsel for the respondent 
objected to the admissibility of these materials on the basis that 
this would constitute admission of expert evidence without the 
need to qualify the expert or the opportunity for cross examina-
tion. Following a review of case authorities (including Young, 
Willick, and Walker), the court assessed the admissibility of each 
of the proposed articles based on the admissibility criteria for 
expert evidence: “that the evidence be relevant, necessary and 
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reliable” (para 54). Using these criteria, the court declined to 
consider the articles. 

FINAL NOTES

Family law blends social, 
psychological, and economical 

phenomena with principles of law. 
Without high quality research and solid 
data, we risk operating in the dark and 
having crucial decisions with long-term 

consequences made on the basis of 
“common sense” but possibly faulty 

assumptions. This is not to suggest that 
without “perfect” data, things should 

be frozen as they are with no “trial and 
error” being allowed, but more has to 
be done, including by the members of 
the bar: calling for and advocating for 
research (including adequate funding), 
participating in research opportunities 

when they arise, and thinking 
creatively about how to contribute 
our professional knowledge and 
experience for research efforts.
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