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DECISION FROM TRIAL 

SUTHERLAND J.: 

Introduction 

[1] It was a sunny day on August 20, 2014. The plaintiff, Elaine Wabie, was driving 

northbound in her 2003 Ford Explorer on Hurontario Street in Collingwood, Ontario. She 

stopped her vehicle due to a delivery truck being stopped in the lane. Her foot was on the 

brake. Suddenly, she was hit from behind. Her body and head were moved forward and 

then backward. Her head struck the headrest. 

[2] A 2007 Cadillac was being driven by the defendant, Shirley Wilson. She was also heading 

northbound on Hurontario Street in Collingwood, Ontario. Ms. Wilson’s vehicle hit the 

plaintiff’s Ford Explorer from behind. 

[3] There is no issue that the collision was caused by the negligence of Ms. Wilson. 

[4] Ms. Wabie claims that due to the negligence of Ms. Wilson, she has suffered serious and 

permanent injuries for which she claims damages. 

http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/
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[5] The plaintiff commenced this proceeding on February 24, 2017, seeking damages in the 

amount of 2 million dollars.  

[6] The defendant denies the plaintiff’s claim that the injuries she sustained from the collision 

are permanent and serious and that Ms. Wabie is entitled to damages in the amount claimed. 

[7] For reasons that follow, I conclude that: 

(i) The plaintiff’s injuries suffered were caused from the collision, the negligence of 

the defendant. 

(ii) The plaintiff’s injuries are serious and permanent. 

(iii) Ms. Wabie is entitled to damages. 

 

The Accident 

[8] There is no factual dispute that the defendant’s vehicle hit the vehicle driven by the plaintiff 

from behind. 

[9] After the collision, the plaintiff testified that she and the driver of the other vehicle, Ms. 

Wilson exited their vehicles and then at the defendant’s suggestion, both drove their 

vehicles into a nearby laneway. The plaintiff called her insurance broker to assist on what 

to do. The plaintiff testified she did not know what to do. The plaintiff testified that she 

was asked for the information of the other driver, and she handed the phone to Ms. Wilson 

to provide her information to the plaintiff’s insurance broker. Ms. Wabie testified that she 

was advised by the broker to call the police. She and Ms. Wilson went into a nearby 

bookstore and called the police. Ms. Wabie then indicated she spoke to someone from the 

police. Ms. Wabie advised the police that she was not injured and was “shaken up.” This 

testimony is supported by the Police Dispatch recording. 

[10] At the instruction of the police person on the call, Ms. Wabie and Ms. Wilson drove their 

vehicles to the police station. At the station, as evidenced by the notes of Constable Natasha 

Stanley, Ms. Wabie indicated that her neck was feeling stiff and that her head hit the 

headrest. Both vehicles were inspected, and damage was noted by Constable Stanley in the 

back bumper of the plaintiff’s vehicle and the front bumper of the defendant’s vehicle. The 

audio of the call to the police after the collision has Ms. Wabie reporting the accident. Ms. 

Wabie does not sound confused and indicated that she is just shaken up. 

[11] After finishing with the police, the plaintiff testified that she called her insurance broker 

again and was instructed to take the vehicle to Parkway Collision (Parkway). The plaintiff, 

along with the defendant, drove their vehicles to Parkway. The plaintiff’s vehicle was 

inspected, and she then went home. Her mother took her to the hospital later that evening. 

[12] Ms. Wilson testified that she did hit the plaintiff’s vehicle from behind but that she was 

stopped, took her foot off the brake, and nudged the back of the plaintiff’s vehicle. Ms. 
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Wilson testified that there was not much damage. She also testified that she offered to pay 

for the damage for it was not significant. She also testified that she believed she paid for 

the damage to the vehicle. Ms. Wilson also testified that the vehicle she was driving could 

not have been a 2007 Cadillac for she does not keep her vehicles for more than seven years. 

[13] It is my view, the testimony of the Ms. Wilson on the occurrence of the accident and the 

actions immediately thereafter is filled with frailties. Her recollection contained several 

inaccuracies such as the year of the car she was driving, that no damage was sustained by 

her vehicle, that she paid for the damage of the plaintiff’s vehicle in the amount of a few 

hundred dollars and that she was travelling westbound when the street she was travelling 

only goes in a north and southbound direction. 

[14] These frailties in Ms. Wilson’s recollection results in the Court accepting the testimony of 

the plaintiff over that of the defendant when there is a departure concerning the accident 

and what took place immediately thereafter. 

[15] I find that the plaintiff’s vehicle was damaged by the driving of the defendant. There was 

damage to both vehicles. 

[16] The plaintiff further testified that her vehicle was written off by the insurer and she received 

monies for the value of her Ford Explorer. This is supported by the documentary evidence 

showing the payment for the Ford Explorer. 

Elaine Wabie  

[17] Ms. Wabie is a member of Timiskaming First Nation Notre-Dame-du-Nord, Quebec, and 

a member of the Wolf Clan. Her indigenous heritage is important to her and a foundation 

of her life and being. At the time of the accident, Ms. Wabie was 50 years of age. At the 

time of the accident, she was a Type 2 diabetic. She was employed at Casino Rama (the 

Casino). She never married. She held an employment position with the Casino for over 10 

years. 

[18] Ms. Wabie attended Trent University in the Native Studies Program. She did not complete 

her degree for personal reasons. She returned to the reserve to give back to her community.  

[19] She worked at the reserve as a Social Assistance Administrator and worked at the reserve 

school as a welfare administrator and a substitute teacher. She was offered and accepted a 

full-time position as an educator.  

[20] Ms. Wabie did return to university and obtained an Honour bachelor’s degree in Native 

Studies. After the degree, she worked as a researcher. She was then accepted into the 

Master’s Program and obtained her Masters.  

[21] As summer employment, she worked with Huron Resources Development Canada 

assisting students through the Native Internship Program. She also was a teaching assistant 

in various programs during her Masters. 
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[22] Then it was suggested to her by her sisters to apply for work at the Casino. She did so and 

commenced working at the Casino in October 1999 and continued working at the Casino 

until the accident. 

[23] Ms. Wabie and Ronda Evans, Ms. Wabie’s sister, testified that Ms. Wabie was an active 

and upbeat person. She played soccer, ball hockey, hiking and bike riding. She would go 

on hikes. She did many outdoor errands around the home. She lived with her mother. She 

would shovel snow which she enjoyed, raked leaves, cut the grass, along with other do 

chores and errands around the home. Ms. Wabie, along with other members of her family, 

would take care of Ms. Wabie’s mother. Ms. Wabie was articulate and had no cognitive 

issues. 

[24] After the accident, Ms. Wabie’s abilities changed. The testimony of Ms. Wabie, Ms. Evans 

and a neighbour Mark Toma indicate that Ms. Wabie’s abilities both physical and cognitive 

drastically changed. Testimony indicated that Ms. Wabie was not able to drive at first. It 

took her a long while before she was able to drive. She stopped playing active sports. She 

became very sensitive to light and was prone to wearing sunglasses all the time. During 

conversations, Ms. Wabie would stutter, speak slowly, a hesitancy in speaking and grapple 

to find words. Mr. Toma described that their conversations became less natural, not 

stuttering but a hesitancy in speaking with numerous odd pauses. 

Casino Rama 

[25] Ms. Wabie worked various positions during her more than 10 years with the Casino. She 

would drive from Collingwood, where she lived with her mother, to the Casino in Orillia.  

[26] Ms. Wabie worked as a Cage Cashier that required a lot of standing. She would move to 

different areas:  Main Cage, Poker Room, Chip Bank, Main Bank and High Roller Room. 

She would be subject to a lot of flashing lights, noise that require the ability to perform 

quick mental tasks of mathematics. Large of sums of money would pass through her hands 

and accuracy in providing the accurate number of chips for money given, paying out of 

chips along with providing accurate change was critical. In addition, the Casino was very 

technological, and cashiers had to be able, in a quick and efficient manner, work the various 

programs to complete the necessary paperwork including the use of debit and credit 

machines. Ms. Wabie required breaks every two hours due to her diabetes to obtain 

nourishment. The Casino accommodated the requirement for breaks every two hours.  

[27] Ms. Wabie testified that the work was quite physical and required the filling up of bags 

with chips and the carrying of those bags. She was presented with numerous awards at 

work for her services, her energy and the minimal number of errors including variance 

differences in amounts. She did receive a warning for misplacing her access key which 

appeared to be found by another employee. By the time of the accident, Ms. Wabie was at 

the top of the seniority list. 
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[28] Ms. Wabie’s testimony of the tasks of her work and her performance was supported by the 

testimony of her manager, Jennifer Cronk and the numerous performance reviews and 

audits presented. For example, an Annual Performance Appraisal dated September 2013 

stated that: 

Elaine consistently over the years enters items in the computer and 

completes paperwork with great care and accuracy as seen by her low Audit 

Exceptions that exceed departments expectations. She completes cash 

transactions with almost the same accuracy which results in her meeting the 

department’s variance standards for the past year. Great Job Elaine! 

[29] The performance of Ms. Wabie was very similar in 2014. The July 2014 Annual 

Performance Appraisal indicated a warning, as mentioned previously, concerning her key 

and the security of secured funds. Notwithstanding this one warning, the Appraisal stated: 

Elaine’s variances for the year are minimal. Her cumulative variances are 

only $100. Elaine has 6 Bravos files acknowledging her low variances. 

Elaine is very meticulous and precise when processing during a shift. This 

shows in the remarkably low exceptions she has received in the past year. 

Elaine only has 2 ICS exceptions on file and does not have any procedural 

exceptions at all. When Elaine does receive an exception, she takes the time 

to find out what the error was in order to correct the issues in the future. 

Elaine has received three Bravos since the department Bravo program 

acknowledging exception free months of cashiers. Elaine is efficient and 

knowledgeable when using the many difference computer programs 

required during her shift. These programs include LSI, SDS and EM320. 

Elaine requires little to no supervision during her shift. 

[30] Ms. Cronk concluded that Ms. Wabie’s work was thorough, accurate and consistent. She 

had no concerns with Ms. Wabie’s performance, and her job was not in jeopardy. 

[31] After the accident, Ms. Wabie attended back to work to see if she could perform. She was 

not able. Ms. Cronk notes that she saw Ms. Wabie a few times after Ms. Wabie’s return. 

Her performance was not the same. She had issues in performing the work required. Ms. 

Cronk indicated that the Casino was closed from March 2020 to August 2021 due to 

COVID. The Casino opened slowly with a limited number of cashiers required due to the 

fact the attendance was down when the Casino re-opened. 

[32] Ms. Wabie described her attempt to return to work in September 2015 was not very 

successful. She attempted to do her work at the Casino two hours a day, three days a week.  

[33] Ms. Wabie testified that her symptoms got worse each day she attempted to work. The 

lights and noise were too much for her. She felt very overwhelmed and exhausted. She had 

severe headaches. She was not permitted to wear her sunglasses. Her hours per day and 

days did not increase. She was assessed by Dr. Joel Andersen, the physician for the Casino. 
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In a letter dated September 23, 2015, it was concluded that Ms. Wabie was unable to 

complete the current work schedule. It was recommended that she see her general physician 

to assess work capacity. Dr. Anderson indicated that he would assess after further medicals 

becomes available.  

[34] Ms. Wabie testified that she did see her family physician Dr. Quigg, and she never did 

reattend to go to work. She did not return to employment with the Casino, except for an 

attempt to do so in September 2016 for a few weeks. Ms. Wabie has not been employed 

since the accident with any other employer. She was terminated as an employee with the 

Casino on March 9, 2017. 

Plaintiff’s Testimony of Health After the Accident. 

[35] The plaintiff stated that after the collision her health and life has significantly changed. Ms. 

Wabie stated that she has the following issues: 

(a) headaches; 

(b) sensitivity to light and noise; She is forced to wear sunglasses, indoors and 

outdoors, to lessen her sensitivity to light which results in reduced headaches. 

(c) stuttering; 

(d) loss of train of thought and inability to remember what was being discussed during 

conversations. 

(e) searching for words and delay in word retrieval; 

(f) pain in her knee, neck, back and shoulder; 

(g) inability for physical exertion be it playing sports, working outside, snow 

shovelling;  

(h) dizziness;  

(i) difficulty sleeping; and 

(j) fatigue. 

[36] Ms. Wabie testified that her enjoyment of life as been lessened. Her abilities and 

capabilities have been significantly altered since the car accident. She simply cannot do 

what she was able to do in life before the accident. This, she states, has affected her mental 

health and outlook in life. She has and does become depressed. She wants to work. She 

wants to play sports. She wants to be fully independent. As Ms. Wabie put it, she wants 

her life back. 

Experts 

[37] Numerous experts were presented at the trial. The plaintiff called: Karen Vanderbrug, Dr. 

Thomas Quigg, Dr. Yin-Hui Siow, Dr. Robert Tarzwell, Dr. William Fulton, Dr. Manu 
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Mehdiratta, and Dr. Harpreet Sangha. Beverly Cott and Gary Principe were called 

concerning assessment of damages. The defendant called: Dr. Lawrence Tuff, Dr. John 

Michael Lang, and Dr. Paul Ranalli. 

Role of an Expert Witness 

[38] Expert opinion evidence is generally inadmissible. Such evidence is admissible if it meets 

the requirements of admissibility, and it passes scrutiny at the gate keeper stage. In this 

case, generally, there is no dispute that the expert evidence provided meets the 

requirements of admissibility. Where there is a dispute concerning an expert, I will deal 

with that issue later in my reasons. 

[39] The role of an expert witness is to provide the Court with impartial objective evidence on 

issues in the action that the Court would not normally have knowledge of. The impartiality 

is that the evidence given and opined should not unfairly favour one party’s position over 

another. The expert witness owes a duty to the Court to provide fair, objective, nonpartisan 

answers within the scope of the witness’ expertise. The expert should never assume the 

role of an advocate, for the expert’s duty to the Court prevails over any duty owed to the 

litigants.1 

[40] In determining if an expert opinion is admissible, the Court is to consider a two-step 

analysis as set out in White Burgess. The Supreme Court of Canada indicated paragraphs 

23 and 24: 

      [23] At the first step, the proponent of the evidence must establish the 

threshold requirements of admissibility. These are the 

four Mohan factors (relevance, necessity, absence of an exclusionary 

rule and a properly qualified expert) and in addition, in the case of an 

opinion based on novel or contested science or science used for a novel 

purpose, the reliability of the underlying science for that purpose: J.-

L.J., at paras. 33, 35-36 and 47; Trochym, at para. 27; Lederman, Bryant 

and Fuerst, at pp. 788-89 and 800-801. Relevance at this threshold stage 

refers to logical relevance: Abbey (ONCA), at para. 82; J.-L.J., at 

para. 47. Evidence that does not meet these threshold requirements 

should be excluded. Note that I would retain necessity as a threshold 

requirement: D.D., at para. 57; see D. M. Paciocco and L. 

Stuesser, The Law of Evidence (7th ed. 2015), at pp. 209-10; R. v. 

Boswell, 2011 ONCA 283, 85 C.R. (6th) 290, at para. 13; R. v. C. 

(M.), 2014 ONCA 611, 13 C.R. (7th) 396, at para. 72. 

 [24] At the second discretionary gatekeeping step, the judge balances the 

potential risks and benefits of admitting the evidence in order to decide 

 

 
1 See White Burgess Langille Inman v. Abbott and Haliburton Co., 2015 SCC 23 and R. v. Abbey, 2017 ONCA 640 

(CanLII). The duty of an expert witness is codified in Rule 53 of the Rules of Civil Procedure. 

https://www.canlii.org/en/ca/scc/doc/2000/2000scc51/2000scc51.html#par33
https://www.canlii.org/en/ca/scc/doc/2007/2007scc6/2007scc6.html#par27
https://www.canlii.org/en/ca/scc/doc/2000/2000scc51/2000scc51.html#par47
https://www.canlii.org/en/ca/scc/doc/2000/2000scc43/2000scc43.html#par57
https://www.canlii.org/en/on/onca/doc/2011/2011onca283/2011onca283.html
https://www.canlii.org/en/on/onca/doc/2011/2011onca283/2011onca283.html#par13
https://www.canlii.org/en/on/onca/doc/2014/2014onca611/2014onca611.html
https://www.canlii.org/en/on/onca/doc/2014/2014onca611/2014onca611.html#par72
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whether the potential benefits justify the risks. The required balancing 

exercise has been described in various ways. In Mohan, Sopinka J. spoke 

of the “reliability versus effect factor” (p. 21), while in J.-L.J., Binnie J. 

spoke about “relevance, reliability and necessity” being “measured against 

the counterweights of consumption of time, prejudice and confusion”: 

para. 47. Doherty J.A. summed it up well in Abbey, stating that the “trial 

judge must decide whether expert evidence that meets the preconditions to 

admissibility is sufficiently beneficial to the trial process to warrant its 

admission despite the potential harm to the trial process that may flow from 

the admission of the expert evidence”: para. 76. 

[41] There are different categories of experts. There is a participant expert and a litigation 

expert. A participant expert is a witness who was a participant in the factual matrix of the 

proceeding and has a special knowledge that is useful to the Court. Such an expert is 

exempt from the requirements of litigation experts under Rule 53 of the Rules of Civil 

Procedure.2 A participant expert is providing expert opinion evidence on their special 

skills, knowledge, training or experience in the events in issue in the proceeding while 

observing or participating in such events.3  A litigation expert is engaged by one of the 

litigants to provide an expert opinion on specific issue(s) in the proceeding  based on their 

special knowledge, skills, training or experience and were not involved in observing or 

participating in such events. A litigation expert is subject to the requirements of Rule 53.4 

[42] Whether the expert is a participant expert or a litigation expert, the Court’s gatekeeping 

function applies. This is an important task of ensuring the experts do not exceed their proper 

role and if they do, that there is strict compliance with Rule 53.03. With participant experts 

that is an opinion that exceeds their observations and participation in the events. If such 

occurs the participant expert must comply with Rule 53.03. With litigation experts, their 

opinion is restricted to the scope of their opinion that they were engaged to provide and 

qualified by the Court to present.5 

[43] I will now briefly summarize the qualification, scope and opinion provided by each of the 

experts presented. 

 

 

 

 
2 Westerhof v. Gee Estate 2015 ONCA 206; Imeson v. Maryvale (Maryvale Adolescent and Family Service), 2018 

ONCA 888 (CanLII) 
3 Ibid. Westerhof, at para. 60 and Imeson, at paras. 61-63. 
4 Imeson, supra, note 2, at para. 60. 
5 Supra, note 3. 
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Karen Vanderbrug 

[44] Ms. Vanderbrug is an occupational therapist who provided occupational services to Ms. 

Wabie.6 She has worked as an occupational therapist with various employers since 1997. 

She was worked at Complex Injury Rehab. Inc. since July 2021. Her skills highlights 

pertain to brain injury rehabilitation, paediatrics, and Neurorehabilitation. There was no 

contest that Ms. Vanderbrug is a participate expert in the field of occupational therapy with 

highlights in brain injury rehabilitation. The scope of Ms. Vanderbrug’s opinion is her 

observations, opinions, and treatment as an occupational therapist for Ms. Wabie including 

treatment from diagnosis recorded from other medical practitioners. 

[45] Ms. Vanderbrug indicated that she commenced treatment with Ms. Wabie in November 

2015 when she was employed at Georgian Bay Family Health Team. The referral came 

from Ms. Wabie’s family physician, Dr. Quigg from a diagnosis by Dr. Quigg of post 

concussion syndrome. 

[46] After an assessment in November 2015, Ms. Vanderbrug’ s analysis was that Ms. Wabie 

“continues to experience many symptoms of a concussion. Her recent RTS appears to have 

exacerbated symptoms and she currently has a VERY low cognitive and physical activity 

threshold...She is not fit to return to work until activity threshold improves.” 

[47] In March 2016, Ms. Vanderbrug noted that Ms. Wabie was still having difficulty with 

balance, lower thinking, ringing in ears (tinnitus), light sensitivity, and headaches. A plan 

was discussed to get Ms. Wabie active including exercises, reading for 30 minutes with a 

book over the use of a screen, the use of a timer to limit exercise and a plan to volunteer to 

slowly engage in work like activities. 

[48] In August 2016, Ms. Vanderbrug indicated that Ms. Wabie is continuing to volunteer with 

the legion, with increased frequency of volunteering to two to three times per week for one 

to two hours per time. Ms. Wabie was engaged in daily exercise and walking, pacing 

herself. Her duties at the legion expanded. Issues concerning the ability to do some of the 

functions of the volunteering, such as wrapping sandwiches in cellophane arose. Learning 

new tasks were difficult. Trouble with thinking was noted and memory recall. This has 

affected Ms. Wabie’s difficulty in telephone conversations. A suggestion was using a note 

pad to remind herself of the contents of the call and ask for written confirmation of the 

contents of the call with critical individuals such as her doctor or the insurance company.  

[49] In 2017, Ms. Wabie had eight to nine appointments with Ms. Vanderbrug while attempting 

to attend classes at Georgian College for communications and continuing to attend Brain 

Injury Services group. Pain in shoulder and neck was noted and lessen use of right arm. A 

 

 
6 Mr. Vanderbrug Received a Bachelor of Science (Honours Kinesiology from Waterloo University in 1995 and 

bachelor’s of health sciences in Occupational Therapy from Mc Master University in 1997. She has worked as an 

occupational therapist with various employers since 1997. She was worked at Complex Injury Rehab. Inc. since July 

2021. Her skills highlights pertain to brain injury rehabilitation, paediatrics and Neurorehabilitation. 
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break occurred from college due to a strike but once over, Ms. Wabie returned to do a 

biology course. Ms. Vanderbrug indicated that Ms. Wabie had good insight on coping plans 

and what works and what does not. Ms. Vanderbrug observed that Ms. Wabie’s symptoms 

make her ability to go back to work at the Casino, at this time, not possible. Ms. Wabie is 

improving but not where she can function at work. 

[50] Ms. Wabie had around 10 appointments in 2018. In January 2018, cognitive deficiencies 

continue to be noted. Ms. Vanderbrug noted that Ms. Wabie is having good insight in 

cognitive deficits and able to plan/advocate as necessary to make learning and evaluation 

successful. For 2018, Ms. Wabie continues to have issues with stuttering, word retrieval, 

“going blank,” sensitivity to bright light, struggles with noise behind her and headaches. 

Ms. Wabie has neck, back, shoulder and knee discomfort. She commenced attending 

speech therapy and attended Georgian College and craft art shows. A concern Ms. 

Vanderbrug stated with Ms. Wabie is her tendency to overextend herself on a daily basis 

which results in symptomatic issues. 

[51] In 2019, Ms. Vanderbrug indicated that Ms. Wabie continues to have pain in her neck, 

shoulder and knee and continues to attend physical therapy for those symptoms. She still 

exhibited issues of sensitivity to bright light, memory, stuttering, word retrieval, fatigue 

and noise. Ms. Wabie is to start vision therapy. 

[52] In 2020, the symptoms persisted. In January 2020, Ms. Wabie conveyed an incident in the 

grocery store where she was exhibiting difficulties with visual stimuli which gets her 

sidetracked. Issues with visual scanning, tracking, concentration to focus on items required 

and to find and collect. Suggestions were made on attending when some grocers have 

sensory reduced shopping hours. Management strategies were made of making and taking 

shopping lists and notes of location of items in the store. Pain to her neck, back and 

shoulder were exacerbated when taking care of her mother, in aiding her mother in bathing 

and getting in and out of bed. With the occurrence with COVID many support services and 

medical assistance appointments were performed by Zoom. This presented to be a problem 

with Ms. Wabie’s ability to focus and concentrate. She had problems getting on Zoom and 

when on, leaving the call. Activity for Zoom calls is at a maximum of 10 minutes per 

activity. In her assessment for 2020, Ms. Vanderbrug noted prolonged and persistent post 

concussions symptoms. 

[53] For 2021, Ms. Vanderbrug testified that Ms. Wabie’s symptoms continued. These 

symptoms continued to be assessed and were assessed as prolonged and persistent post 

concussions symptoms. Ms. Wabie continued to use management strategies and techniques 

to cope with her symptoms: stuttering, word retrieval, memory, fatigue, headaches and 

light/noise sensitivity. In October 2021, a valuation was performed at Ms. Wabie’s home 

to observe her functioning at home. It was noted that modifications were made at her home 

to promote function and reduce effects of symptoms. During the daily sessions, Ms. Wabie 

requested two breaks and preferred to conduct the interview portion of the assessment 

outside in the backyard. The assessment observed that Ms. Wabie is “symptomatic on a 
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daily basis-following same patterns with previous assessments where she requires weeks 

of recovery time.” 

[54] The Occupational Therapy Initial Assessment Report of Ms. Vanderbrug dated October 

20, 2021, indicates that Ms. Wabie continues to experience ongoing cognitive “difficulties 

with reduced concentration, memory, information processing abilities and high levels of 

cognitive fatigue. She continues to demonstrate significant limitations in overall cognitive 

tolerances.” She continues to have back, shoulder, and knee pain. She exhibits stuttering, 

difficulties with memory retrieval, sensitivity to light and noise, work retrieval, difficulty 

processing and comprehending verbal information, poor memory, difficulty learning new 

information and meeting new people, poor concentration and memory fatigue.  

Dr. Thomas Mark Quigg 

[55] Dr. Quigg is the family physician of Ms. Wabie.7  He has been her family physician since 

2009. 

[56] Dr. Quigg is presented as a participant expert to provide his observations and opinion on 

his medical treatment of Ms. Wabie, as a family physician. There was no contest on the 

medical expertise of Dr. Quigg as a family physician and his presentation as a participant 

expert. 

[57] Dr. Quigg stated that Ms. Wabie’s health prior to the accident was overall fine. He saw her 

very infrequently. She had Type 2 diabetes and she decided to treat with natural remedies. 

She had orthopedic injuries from sports. She did not smoke and had no substance abuse to 

his knowledge. On June 15, 2012, Ms. Wabie had a knee injury, a left MCL strain from 

playing ball hockey. That injury appeared to heal for there were no complaints to him after. 

[58] Before the accident, Ms. Wabie did not stutter. She had no pain, no cognitive issues, no 

frequent headaches and no issues with light sensitivity. 

[59] On August 20, 2014, an emergency department report diagnosed her with a whip lash 

injury. The emergency report did not note any knee pain, numbness or tingling and no 

nerve root injury. A mild headache was noted.  

[60] He saw Ms. Wabie on August 25, 2014. Ms. Wabie described neck pain, lower back pain 

and right knee pain. Given her anaphylactic reaction to acetylsalicylic acid (ASA), it was 

 

 
7 Dr. Quigg graduated from University of Toronto Medical School in 1987. He performed Family Practice 

Residency at the University of Toronto from 1987-1989. He participated in the University of Toronto Siow Lookout 

Program, a First Nations Health Initiative, a program with special emphasis on First Nations mental health. He is a 

past lecturer in Family Medicine at the University of Toronto. He is a past active staff member at Collingwood 

General and Marine Hospital and Co-Chief of Family Practice. He is a fellow of the College of Family Physicians of 

Canada from 2015-2015. 
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discussed that she takes Tylenol. She was given a slip for massage therapy from the 

emergency doctor and Dr. Quigg gave her a slip for extended period off work. 

[61] Dr. Quigg saw Ms. Wabie again on September 2, 2014 and Ms. Wabie expressed back, 

knee and neck pain. A referral was provided for more physiotherapy. Ms. Wabie also 

expressed problems with word finding, sensitivity to light, tinnitus. Ms. Wabie exhibited 

classic symptoms of a concussion and she was referred to concussion clinic. 

[62] In his testimony, Dr. Quigg confirmed his notes and records, considering the complaints 

of Ms. Wabie and from his assessment using the Subjective Objective Assessment Plan 

(SOAP),  Ms. Wabie suffered whiplash like injuries to her neck, back, shoulder, along with 

injury to her right knee and mild head injury.  

[63] He ordered an Xray for the pain in the neck and shoulder area. Georgian Radiology 

completed the Xray and the result was that the Xray read as normal.  

[64] In January 2015, Dr. Quigg was of the opinion that due to Ms. Wabie’s symptoms and from 

his assessment, she was not able to return to work. 

[65] An MRI was ordered concerning her head injury and the result of the MRI was normal. Dr. 

Quigg indicated that this result with mild head injuries is not unusual. From his experience, 

a lot of mild head injuries do not show up on MRIs or CAT scans. Further, he testified that 

swelling of the brain, which a concussion is essentially bruising to the brain, takes time to 

occur.  

[66] In August 2015, Dr. Quigg agreed that Ms. Wabie may attempt to return to work on 

modified duties of a maximum two hours per day, three days per week commencing 

September 1, 2015, for four weeks. A reassessment was booked for September 28, 2015, 

to monitor the progress at work. Ms. Wabie’s attempt to return to work was not successful. 

[67] Dr. Quigg confirmed the contents of his letter dated January 30, 2017 stating that Ms. 

Wabie was unable to return to work due to her present brain injury status. Her ability to 

return to work was unknown at that time. 

[68] Ms. Wabie had a SPECT brain imaging conducted in August 2018. The reported summary 

indicated: 

MRI demonstrates brain is unremarkable and is non contributory except 

demonstrates no anatomic abnormalities to account for the brain SPECT 

findings. This is not unusual in traumatic brain injury. 

Brain SPECT demonstrates perfusion abnormalities in the anterior temporal 

lobes and right inferior frontal lobes. These are the most common locations 

for traumatic brain injury to be seen on brain SPECT. 
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In addition, the focal nature of the perfusion defects in the anterior pole left 

temporal lobe and interior right frontal lobe is the most common appearance 

for traumatic brain injury can be seen on brain SPECT. 

Thus, in the balance of probabilities, the above-mentioned findings 

represent previous traumatic brain injury.  

[69] After the SPECT scan, Dr. Quigg testified that the care was managed mostly by the Family 

Health Team with Ms. Vanderbrug. He saw Ms. Wabie from time to time to mange her 

diabetes. 

[70] Dr. Quigg indicated that he believes that Ms. Wabie has a brain injury and is still suffering 

from that brain injury. 

Dr. Yin-Hui Siow 

[71] Dr. Siow has held a Dual Royal College certification in Radiology and Nuclear Medicine 

since June 1999.8 He is a member of the Canadian Association of Nuclear Medicine 

(CANM) and assisted in the drafting and publication of the CANM guidelines. He has been 

reviewing Single Photon Emission Computerized Tomography (SPECT) imaging for 22 

years. 

[72] Dr. Siow is presented as a participant expert providing opinion on radiology and nuclear 

medicine on the test conducted with the report to Ms. Wabie provided to her family 

physician, Dr. Quigg. Dr. Siow provided the report interpreting the SPECT imaging of Ms. 

Wabie. 

[73] There was no contest to the qualifications of Dr. Siow’s expertise and ability to provide an 

opinion in the areas of his expertise. As the trial proceeded, a contest arose concerning the 

SPECT imaging and its admissibility. I will deal with the usefulness of the SPECT scan 

imaging as evidence later in this Decision. 

[74] Dr. Siow conducted the imaging on the referral from Dr. Quigg. He works for the Hospital. 

He was not paid by the plaintiff or her counsel. He has no idea who paid for the imaging 

and his report.  

 

 
8 He received his Doctor in Medicine from University of Toronto in 1993. He completed a diagnostic imaging 

residency from the University of Toronto is 1998. He completed a nuclear medicine fellowship from the 

University of Toronto in 1999. Dr. Siow has been on many Boards, written numerous papers, co author of 

two publications and implemented numerous projects at Southlake Hospital in radiology and nuclear 

medicine, including the SPECT imaging. He is presently the Director of Nuclear Medicine at Southlake and 

with the department of diagnostic imaging at York Central Hospital. 
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[75] Dr. Siow explained that SPECT imagining completes a 3D image of the brain. Through the 

use of radiopharmaceuticals put in the blood stream through an IV, the imaging measures 

the flow of blood to the brain-perfusion. The computer program used and the colour of the 

imaging measure the perfusion of the brain in the areas scanned. 

[76] The MRI scan was within normal parameters. No findings to suggest cause of the 

headaches. No tumour, stroke, or bleeding in the brain. The SPECT images were very 

abnormal. They showed decreased function in the anterior pole left temporal lobe and 

interior right frontal lobe and abnormalities in the anterior temporal lobes and right inferior 

frontal lobes. The remedial portion was the middle of the brain on the left outside area. The 

colour of the left lower area and the bottom of the right frontal lobe of the brain was blueish 

and greater darkness. One would expect to see a bright orange colour in normal result. A 

darkness colour signifies less blood flow (perfusion) and abnormality. 

[77] Dr. Siow indicated that the SPECT imaging is one of the tools that can be used to show a 

traumatic brain injury (TBI). He opined that taking into consideration the medical history 

of Ms. Wabie, the SPECT imaging results of abnormality, Ms. Wabie suffered a TBI. After 

analyzing the imaging and providing his opinion, he was not involved any further in Ms. 

Wabie’s care.  

[78] Dr. Siow agreed that SPECT scan imagining is controversial and that not all in the medical 

field agree with its usage. Nuclear radiologists agree with it. Some neurologists agree, and 

some do not. There two camps on the issue. SPECT scan imaging is not a novel science. It 

has been used and accepted in the USA since 1999 and in Europe since 2009. All imaging 

scans are viewed in conjunction with clinical information. The review and opinion of 

SPECT scan imaging is a judgment decision. To come to his opinion, he was provided with 

the clinical symptoms, history of the MVA and post concussion symptoms following the 

MVA. He agreed that SPECT scan imaging is the primary tool for diagnosing brain injury, 

using sheer numbers. An MRI for brain injury does not show anything with a mild to 

moderate category brain injury. He testified that he has performed review of SPECT scan 

imaging for patients that show no sign of a TBI. 

Dr. Robert Tarzwell 

[79] Dr. Tarzwell is a psychiatrist and nuclear medicine physician.9 

 

 
9 He received in medical degree in 2002 from University of Manitoba. He completed his psychiatry residency 

at Dalhousie University in 2006 and his psychiatry certification from the Royal College of Physicians of 

Canada in 2006. He completed his nuclear medicine residency from UCS in June 2002. He completed his 

Clinical Fellowship in Nuclear Medicine at UBC in 2011-2012. He received his Nuclear Medicine 

Certification, Royal College of Physicians of Canada in May 2012. He has previous employment as a 

psychiatrist, a nuclear medicine physician and in psychiatry: telemedicine consultations combining brain 

imaging with clinical assessment. He has been the Medical Director with INITIO Medical Group since 2019 
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[80] Dr. Tarzwell was presented as a litigation expert. He is providing opinion evidence on 

nuclear medicine. Dr. Tarzwell’s qualifications to provide such an opinion was not 

contested.  

[81] The admissibility of the SPECT scan imaging for the purposes of showing TBI is not 

conceded and is disputed. 

[82] Dr. Tarzwell testified that the while a SPECT scan shows how an organ functions, a CAT 

scan or MRI allows one to view the anatomy/structure. SPECT scans are a secondary test 

tool. He agreed on a cautionary warning that a SPECT scan should not be used as a primary 

test tool. SPECT scans show flow of the blood or perfusion. The SPECT scan analysis that 

he uses will show blue as normal. Purple is not normal. Purple-pink shows more not 

normal. If the colour is pink, it indicates abnormal function. The rate of perfusion will 

signify the level of functionality. The perfusion is studied using tracers, which is a tiny 

amount of radioactivity that is injected into the blood stream. The tracers concentrated 

inside neurons display where blood flow is highest and stays trapped within. The escaping 

radiation from the brain creates a 3D map of brain perfusion. This creates a brain perfusion 

SPECT scan. This colouring is showed through the computer program and is used to 

analyze the perfusion in the areas of the brain scanned. 

[83] Dr. Tarzwell concluded from the imaging, the measurement of perfusion, along with the 

medical history that Ms. Wabie’s brain function is an abnormality. He based this 

conclusion on the imagery that shows pink and purple in the areas described, along with 

the clinical notes history and assessment contained in the medical file. He conceded that 

there are mistakes in the report that he submitted and that he should have more carefully 

reviewed the report before it was released and should have read the medical record more 

carefully. These mistakes included facts concerning Ms. Wabie’s ability to complete 

paperwork at the police station, that she was repeating questions concerning the paperwork, 

that she was diagnosed with a concussion at the ER and that he did not include in his report 

that Ms. Wabie suffers from Type 2 diabetes. But such mistakes, he testified, does not 

diminish his conclusions and the findings described by the SPECT scan. Ms. Wabie suffers 

from a mild TBI and parts of her brain as he described show less activity and are abnormal. 

 

 

 
and Nuclear Medicine Physician-FDG Neurologist and Oncological PET Reader with INITIO Group since 

2016. He has been an Associate Member in the Department of Radiology, Faculty of Medicine at UBC since 

2013 and Clinical Assistant Professor in the Department of Psychiatry, Faculty of Medicine at UBC since 

2007. He has published peer reviewed numerous papers, book reviews, has presented at numerous lectures, 

on numerous podcasts, radio appearances, film and video productions, has been the subject of numerous print 

articles. Dr. Tarzwell was involved in the drafting of the peer reviewed Guidelines in Nuclear Medicine with 

other nuclear medicine specialists that was published in July 2021. 
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Dr. William Fulton 

[84] Dr. Fulton is a licensed Psychologist-neuropsychology.10 He has been in practice for 32 

years.  

[85] Dr. Fulton was presented to provide an expert opinion on clinical neuropsychology and 

clinical psychology. There was no opposition to Dr. Fulton being so qualified and permitted 

to provide such opinion evidence. Dr. Fulton complied with Rule 53.03. Dr. Fulton was 

permitted to provide the Court with expert opinion evidence on clinical neuropsychology 

and clinical psychology. 

[86] Dr. Fulton assessed Ms. Wabie on two occasions and prepared five neuropsychological 

evaluation reports dated August 28, 2018, September 25, 2018, January 16, 2021, May 3, 

2021 and August 23, 2021. 

[87] Dr. Fulton indicated that with a minor concussion one expects most symptoms to fully 

resolve in 12 weeks. Ms. Wabie remained symptomatic beyond the 12-week period. She 

exhibited pain that after a two-year period became chronic pain disorder. Pain is perceptive, 

all perceived in the brain. The whiplash pain will not go away. It will diminish but it will 

still exit. 

[88] The psychological testing revealed impairment. This testing was performed by Dr. Tuck, 

of his office, on November 24, 2015. 

[89] At the time of his first assessment, three and a half years have passed since the accident. 

After a 12-hour assessment with a battery of tests, Dr. Fulton found no indication that the 

level of impairment was in a functional status. An attempt to return to work was not 

successful. Ms. Wabie was an enthusiastic participant. She had a positive attitude and 

wanted to get back to work. But her TBI impacted her day-to-day function and her ability 

to work. 

 

 
10 He received his PhD. In clinical psychology from the University of Winnipeg in 1988. In 1989, Dr. Fulton 

received his Certificate of Registration as a Psychologist from the Ontario Board of Examiners in Psychology 

from the Province of Ontario. He completed a post-doctoral internship in Neuropsychology from McMaster 

University and Chedoke-McMaster Hospitals in 1991. He received his certificate of registration with the 

Canadian Register of Health Services providers in Psychology in 1990. Dr. Fulton further received a post-

doctoral internship in the legal aspects of Neuropsychology from McMaster University in 1990. As of 2012, 

Dr. Fulton is as Assistant Professor of Psychiatry and Behavioural Neurosciences at McMaster University 

and was an adjunct professor from 1990-2012. Dr. Fulton has consulted and worked at hospitals and in private 

practice in neuropsychology and psychology since 1986. He has published or presented numerous papers and 

presentations on neuropsychology. 
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[90] Dr. Fulton concluded after his initial assessment, testing and review of Ms. Wabie’s 

medical file: 

 Considering all available sources of information including not only current 

test profiles and information obtained on interview but also behavioural 

observations recorded throughout the examination and the present 

Neurobehavioural Functional Ratings it is evident that Ms. Wabie is 

experiencing persistent psychological symptoms which while generally mild 

in severity have a substantial functional impact on her day to day living. 

She fulfills diagnostic criteria for an accident related Adjustment Disorder. 

While she does not appear frankly depressed or acutely anxious there is 

indication of somatic preoccupation behavioural inhibition social 

withdrawal apathy anergia suppression of psychological symptoms with 

occasional hyperemotionality and pervasive losses in sense of self efficacy. 

While non disabling in and of themselves such psychological symptoms 

interact with her subtle but nonetheless persistent pain non restorative sleep 

and cognitive impairment contributing to permanent disability.  

With regard to long term prognosis, it must be recognized that Ms. Wabie 

is now four years post MVA. Her condition has evolved to chronicity and 

prognosis for any change in the future is guarded.  

With regard to disability the combined impact of her physical cognitive 

psychological emotional social and behavioural deficits excesses render 

employment resumption untenable at the present time and for the 

foreseeable future. Current test results objectively confirm Ms. Wabie’s 

expressed subjective concerns which have been present from the time of her 

accident onward. While improvements have been gained through rehab, 

there has never been a self sustained degree of functional improvement 

which realistically would support return to work planning. 

[91] Dr. Fulton in his report dated May 3, 2021, was asked to comment on Dr. Dowhaniuk’s 

reports dated December 24, 2021, and March 5, 2021. Dr. Fulton disagreed with the 

opinion of Dr. Dowhaniuk that the degree of concussions sustained in the accident would 

be very mild and unlikely in a neurological basis to result in any permanent losses in 

cognition. Dr. Fulton was of the view that: 

Appended to this report are over 100 references which support the 

contentions put forth in the original neuropsychological report prepared in 

this office in August 2018, four years post injury regarding Ms. Wabie. In 

some ways this only serves to demonstrate that there are numerous 

references in the literature to support either side of an argument. It is thus 

up to the clinician to take into consideration all available information in 

arriving at a final diagnosis prognosis and disability determination. In Ms. 

Wabie’s case it remains my opinion that she is suffering from accident-
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related Cognitive Somatoform and Adjustment Disorders. Her condition has 

evolved to chronicity. Her symptoms are thus chronic, permanent, serious 

and disabling. To suggest that Ms. Wabie will suddenly recover if she could 

be disavowed of the notion that she sustained a concussion is absurd and 

goes against virtually all long-term outcome literature on chronic 

conditions. My previously provided comments critiques and criticisms of 

Dr. Dowhaniuk’s report remain unchanged. 

[92] Dr. Fulton assessed Ms. Wabie again in June-July 2021. He noted that Ms. Wabie’s 

symptoms have become worse over time. Her speech deficiency worsened. It was harder 

to complete the testing with her. Dr. Fulton concluded that Ms. Wabie remains unable to 

access and apply any of her innate abilities towards task completion at a rate of speed and 

level of proficiency which would allow her to resume competitive employment either on a 

full or part time basis. Dr. Fulton concluded that Ms. Wabie is “wholly and permanently 

disabled from a neuropsychological perspective.” She will require supports to make her 

life comfortable. 

Dr. Harpreet Sangha 

[93] Dr. Sangha is a doctor of physical medicine and rehabilitation.11   

[94] Dr. Sangha is currently a full time Assistant Professor and lecturer, Division of Physiatry, 

Medicine at the University of Toronto. Dr. Sangha has been involved in several research 

projects, manuscript reviews and numerous administrative duties with the University of 

Toronto division of physiatry and Canadian Association of Physical Medicine and 

Rehabilitation.  

[95] Dr. Sangha was presented to provide an expert opinion on physical medicine and 

rehabilitation. There was no opposition to Dr. Sangha’s qualifications and presentation to 

provide expert opinion in his specificality. There also was no dispute to the admissibility 

of Dr. Sangha’s report and testimony. Dr. Sangha was qualified and permitted to provide 

an expert opinion on the areas of his expertise. Dr. Sangha complied with the requirements 

of Rule 53.03. 

[96] Dr. Sangha presented an initial report dated August 22, 2019, from an initial assessment 

on July 11, 2019, an addendum #1dated January 18, 2021, and addendum #2 dated May17, 

2021. 

 

 
11 He received his medical degree from Western University in 2005. And his FRCPC, Royal College of 

Physicians and Surgeons of Canada in 2010. He was a Fellowship in Pain Medicine for University of Toronto 

and completed his residency in Physical Medicine and Rehabilitation at the University of Western Ontario 

in 2005-2010. 
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[97] Dr. Sangha testified that the general complaints at the assessment was headaches, neck, 

shoulder, chest pain, lower back pain, right knee pain, issues with sleep, feeling 

overwhelmed at times, cognitive issues, light and noise sensitivity, stuttering, and 

dizziness, though the dizziness was almost completely resolved. 

[98] Ms. Wabie has had a lot of occupational therapy and local brain injury group support and 

is not seeing a lot on “unnatural improvement.”  Her past medical history shows nothing 

relevant to her situation. She is not on any medication. She has type 2 diabetes, but her 

diabetes is not relevant to her symptoms. All that can be related to her health situation is 

the accident. 

[99] His general examination found that she had light sensitivity and was wearing sunglasses 

which is not unusual in the post concussion population. She exhibited stuttering and 

difficulty with word retrieval. His examination of Ms. Wabie was largely normal. She had 

range of lateral motion and had neck tenderness in a few areas. He found a knot in right 

upper trapezes. Pain of a soft tissue pain was observed. The lower back demonstrated a 

lessened range of motion. Hips were normal. Some pain in the right knee inside joint line 

in two regions. Left knee was fine. Ankle and foot were normal. 

[100] He reviewed all the medicals provided and he agreed with the diagnosis of post concussion 

syndrome from a closed head injury. His assessment was five years after the accident. Ms. 

Wabie still has significant symptoms related to the TBI and he was of the opinion that the 

symptoms are permanent. She has multiple spheres involved. That is difficult to treat since 

each interact with each other. Dr. Sangha categorized her prognosis as poor. Treatment will 

improve her quality of life but the symptoms will not be resolved. Dr. Sangha concluded: 

…Unfortunately, there is a subset of individuals who suffer these types of 

sequalae from these accidents. Her presentation is not unlike many 

individuals that I see in my hospital based physiatry practice who suffer 

event and/or injuries. I have not identified any other factors that would 

explain her symptomatology. There has been a clear deterioration in her 

condition from a physical, psychoemotional and cognitive perspective since 

the accident. There does not appear to be any other interceding factors that 

would explain her presentation and it is my opinion that the motor vehicle 

accident in question is therefore the direct and causative factor with respect 

to her ongoing impairments as outlined above and the resultant functional 

limitations. 

[101] Dr. Sangha’s addendum #1 was a request to review further medical documentation namely 

the Independent Medicolegal Physiatry Assessment by Dr. J. Michael Lang. Dr. Sangha 

emphatically disagreed with much of the report and conclusions of Dr. Lang. Dr. Sangha’s 

methodically indicates the areas and points that he disagrees and suggests that Dr. Lang 

grossly mischaracterized his report regarding disability. After review of Dr. Lang’s report, 

Dr. Sangha had no reason to change his opinion concerning Ms. Wabie. Dr. Sangha 

confirmed his conclusion and opinion as stated in his Initial Assessment Report. 
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[102] Dr. Sangha’s addendum #2 is a response to the addendum report of Dr. Lang dated March 

9, 2021. This addendum answers the criticisms in Dr. Lang’s March 9, 2021, response to 

addendum #1. It is clear that there is a significant and critical difference of opinion between 

the two doctors on the injuries sustained by Ms. Wabie from the accident and the long-term 

effects of those injuries. I will deal with the difference of opinion later in my decision. 

Needless to say, there was nothing in the March 9, 2021, report of Dr. Lang that changes 

Dr. Sangha’s opinion and conclusions. 

[103] Dr. Sangha disagreed with the suggestion that a low-speed collision could not cause a TBI. 

He further disagreed that because a head rest is cushioned and there was no loss of 

consciousness that a TBI could not have happened. He indicated that speed and loss of 

consciousness is a poor correlation to out come and especially with TBI. There have been 

individuals who have been in severe accidents and have no TBI while others have been in 

minor accidents and have TBI. Medical science does not know why. The data does show 

that vast majority of whiplash cases and TBI are at low speeds. Dr. Sangha testified that 

75-90% of mild concussions get better after 12 weeks but there is a subset that do not 

resolve after 12 weeks. There are many factors such as age, gender, position of head and 

position of the head rest. Ms. Wabie’s case is not typical at all. The majority of TBI and 

whiplash cases resolve. 

Dr. Manu Mehdiratta 

[104] Dr. Mehdiratta is a neurology specialist.12  

[105] Dr. Mehdiratta was presented to provide expert opinion on neurology with respect to the 

injuries sustained by Ms. Wabie from the accident. There was no opposition to the 

qualifications of Dr. Mehdiratta and his ability to provide the expert opinion for which he 

was engaged. There also was no opposition to the admissibility of his expert opinion and 

the reports that he presented. Consequently, Dr. Mehdiratta was qualified as an expert in 

 

 
12 He obtained his medical degree from McMaster University in 2001. In 2006, he was a resident in neurology at 

University of British Columbia (UBC). In 2007, he was a fellowship, stroke and cerebrovascular diseases at Harvard 

Medical School in Boston Massachusetts, USA. Dr. Mehdiratta is a current member in neurology at the College of 

Physicians and Surgeons of Alberta, Nova Scotia, British Columbia and Ontario. His current academic appointments are 

a part-time Assistant Professor, Division of Neurology, Faculty of Medicine at University of Toronto and Assistant 

Clinical Professor, Adjunct, Division of Neurology, Faculty of Medicine, McMaster University. His current clinical 

appointments include co-founder and medical director, iScope Concussion and Pain Clinics, Mississauga, Ontario, co-

founder and medical director, Trillium Health Brain and Spine Institute, Mississauga, Ontario and Staff physician, clinical 

investigator, Trillium Health Partners, Mississauga, Ontario. Dr. Mehdiratta has received numerous medical awards and 

honours. He is a member of numerous medical associations, such as the OMA and CMA. He has numerous 

administrative and peer reviewed activities dealing with TMI and neuroimaging, neurology and strokes. Dr. 

Mehdiratta has numerous publications dealing with nuclear medicine including SPECT, strokes, and the 

circulatory system. 
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neurology and to provide an opinion of the injuries sustained by Ms. Wabie. Dr. Mehdiratta 

complied with Rule 53.03. 

[106] Dr. Mehdiratta was provided with the medical records of Ms. Wabie including the medical 

notes and records of Dr. Quigg, Dr, Schell, Ms. Vanderbrug, Reports from Dr. Fulton, Dr. 

Hallman, Dr. White, Dr. McKenzie, Dr. Tuff, Dr. Yamad, the occupational therapy report 

of Zsofia Zolton, the SPECT scan images, the employment file, the accident benefits file, 

educational records. He indicated that SPECT scans are useful. He stated that if you look 

at the recent data and research, the use of SPECT imaging should not be controversial. He 

agreed that SPECT imaging cannot be used on its own and should be used with other 

clinical information and judgment such as the patients’ symptoms, and medical history. 

[107] He also had an in-person physical examination of Ms. Wabie. Dr. Mehdiratta provided two 

reports dated August 20, 2019 and June 12, 2021. Dr. Mehdiratta, in his August 20, 2019 

report, opined that Ms. Wabie’s presentation is most consistent with: 

(a) TBI /Post Concussion Syndrome; 

(b) Chronic Migraines; 

(c) Post-Traumatic Vestibulopathy; 

(d) Post Traumatic Vision Syndrome; 

(e) Tinnitus in both ears. 

[108]  Dr. Mehdiratta concluded: “After reviewing the file material, interviewing and examining 

Ms. Wabie, it is my opinion, from a neurological perspective, on the balance of medical 

probabilities, she sustained a closed head injury resulting in a concussion. Her 

symptomatology and presentation are consistent with the pathology. In my opinion, but for 

the accident, she would not have sustained this impairment.” 

[109] Dr. Mehdiratta notes that data and research has shown, and it is known that approximately 

25% of individuals may experience prolonged symptoms of post-concussion syndrome and 

this is the case with Ms. Wabie. And 53% of patients with TBI have symptoms a year later 

and have limitation of occupation, recreation and social activities. 

[110] He observed in his assessment that Ms. Wabie suffers from: headaches, - head and eye 

pain, sensitivity to light, significant neck pain, memory difficulties, sensitive to background 

noise, decreased memory, dizziness, ringing in both ears, difficulty in sleeping and 

stuttering. He also stated that Ms. Wabie’s Type 2 diabetes is not an issue concerning the 

TBI. The TBI is a result of the motor vehicle accident. 

[111] Dr. Mehdiratta indicated that given the length of time that has elapsed with minimal 

improvement, there is little likelihood of recovery. Ms. Wabie’s injuries have impacted on 

her life and livelihood. Due to the cognitive issues and the physical nature of her working 

at the Casino, she will not be able to return to her employment. She will be able to mange 
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with support her daily activities and self care, but she will not be as she was before the 

accident.  

[112] In his June 12, 2021 report, after receiving reports from the insurer, Dr. Mehdiratta 

reiterated his findings and opinions in the previous report. He did not agree that Ms. Wabie 

would be able to work as a receptionist, scheduling clerk, a general office clerk customer 

service representative or salesclerk due to her cognitive issues, her inability of memory and 

concentration. Her ongoing cognitive limitations prevented this capability of employment. 

Thus, Dr. Mehdiratta concluded: “Therefore, it is my opinion that she suffers a complete 

inability to engage in any employment for which she is reasonably suited by education, 

training, and experience as a direct result of the injuries sustained in the subject motor 

vehicle accident.”  

Dr. Lawrence Tuff 

[113] Dr. Tuff is a psychologist and was engaged by the defendant.13 

[114] Dr. Tuff was presented as a litigation expert. However, Dr. Tuff failed to comply with Rule 

53.03 and specifically failed to comply with Rule 53.03(2.1). The plaintiff objected to Dr. 

Tuff being qualified as a litigation expert. Based on submissions heard, by oral reasons, 

the Court ruled that Dr. Tuff may be a non-party litigation (participatory) expert based on 

his observations and assessments of the plaintiff. 

[115] There was no opposition to the qualifications of Dr. Tuff nor the admissibility of his 

opinion evidence and his reports. Dr. Tuff was therefore qualified as a non-party expert to 

provide opinion evidence based on his assessment of the plaintiff in the areas of psychology 

and neuropsychology. 

[116] Dr. Tuff performed two assessments. The assessments were on December 10, 2015 and 

December 21, 2016. 

[117] The purpose of the assessments was to address the income replacement benefit with respect 

to the injuries sustained by Ms. Wabie from the accident. 

 

 
13 Dr. Tuff received his Ph.D. in psychology from McMaster University in 1982. He was board certified in 

1983. He was an Assistant Professor in the Department of Psychiatry and Behavioural Neuroscience from 

1987-2011. An Adjunct Professor with the Department of Psychology at University of Windsor from 1999-

2011 and University of Guelph from 2005-2011. He is a member of the College of Psychologists for the 

Province of Ontario from 1982 to present and Canadian Society of Medical Evaluators and Canadian 

Academy of Psychologists in Disability and Assessment since certification in June 2018. Dr. Tuff has been 

in private practice since 2011 and previous with McMaster Children’s Hospital in the Department of 

Psychology and Neuropsychology. 
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[118] The psychological assessment lasted two to four hours which encompassed interview and 

questionnaire on mood anxiety. The neuropsychological assessment lasted four to six 

hours. In this portion, all neuropsychological testing and questions along with cognitive 

function questions were performed. 

[119] During the December 10, 2015 assessment, Ms. Wabie complained about neck pain and 

stiffness and brain problems. These problems included problems with word retrieval, 

putting her thoughts in words and concentration difficulties. She also noted that at times 

she stutters. She also noted later she has headaches and takes Tylenol for the headaches. 

[120] Dr. Tuff notes that there is no pre-accident history of neurological or psychiatric disorder. 

The assessment was performed one year and 3.5 months after the accident.  

[121] After completing the tests and questions put to her and the assessment completed, Dr. Tuff 

opined that no neuropsychological diagnosis is applicable. There was no evidence of any 

accident-related neurocognitive disorder/disability. Dr. Tuff further stated: 

From a neuropsychological perspective, it is unlikely that Ms. Wabie 

sustained even a minor concussive event in the August 20, 2014 accident. 

Of the pre-accident neurotrauma markers for acquired brain injury (loss of 

consciousness, retrograde/anterograde amnesia, confusion) there are 

effectively none. Her neuropsychological profile does not reflect difficulties 

related to underling central nervous system dysfunction. Rather her profile 

reflects cognitive correlates of fatigue and somatization… 

[122] Dr. Tuff also opined that there is no evidence of neurocognitive disorder limiting 

employment. 

[123] Dr. Tuff did conclude that Ms. Wabie has a mild Somatic Symptom Disorder and is 

casually related to the motor vehicle accident. The disorder is characterized by persistent 

fatigue, headache and neck pain that these symptoms do constitute a substantial inability 

to perform essential tasks of her pre-accident employment. He suggested a supported and 

graduated work re-entry program will likely be required. 

[124] From the December 21, 2016 report, Dr. Tuff concluded that Ms. Wabie has moderate 

Somatic Symptom Disorder where a primary symptom is fatigue “of unclear etiology.” He 

also concluded that that from a purely psychological perspective Ms. Wabie does not suffer 

a complete inability to perform any occupation to which she “is reasonably suited by 

education, training and experience.” Dr. Tuff did note that no neuropsychological 

assessment was undertaken. 

[125] Dr. Tuff disagreed with Dr. Quigg of the diagnosis, 12 days after the accident of post 

concussions syndrome. Dr. Tuff acknowledged that he is not a trained or licensed physician 

and that he was not present when Dr. Quigg did the examination. Nonetheless, he 

absolutely disagrees with Dr. Quigg. Such a diagnosis could not be made unless all the 

markers are present, that is, a period of loss of consciousness, any loss of memory before 
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or after, any alteration of mental stability, dazed, disoriented, or confused. None of these 

markers were apparent at the scene of the collision. 

Dr. John Michael Lang 

[126] Dr. Lang is a neurophysiologist.14  

[127] Dr. Lang was presented as a litigation expert to provide an opinion on physical medicine 

and rehabilitation. Dr. Lang complied with Rule 53.03. It was not opposed that Dr. Lang 

be qualified to provide expert opinion in physical medicine and rehabilitation, and he was 

accepted to do so. 

[128] Dr. Lang presented an Independent Medicolegal Physiatry Assessment dated December 

18, 2020, and an Addendum Report dated March 9, 2021. He was referred by Assess Med 

Lawyers, a service for insurance companies who are seeking a specialist opinion. He 

prepared his Report for Aviva Trial Lawyers. 

[129] For the 2020 report, Dr. Lang assessed Ms. Wabie on October 28, 2020. He saw Ms. Wabie 

six years after the accident, and she was having constant daily headaches, tinnitus, nausea, 

intermittent neck and right chest pain. Localized lower back pain and right knee was 

wobbly. There was also dizziness and cognitive issues. 

[130] Dr. Lang indicated that the assessment was quite long in time. Ms. Wabie requires a break 

after 90 minutes. She required 15 minutes before he could restart. He noted some limitation 

of active movement in the neck. No tenderness in back of skull. Neurological exam nerve 

root was normal most likely a pinched nerve. 

[131] There was muscle tension in upper trapezoids. A knot was present, lower back was 

functional range of motion. Had some difficulty of 25% reduction of motion back 

extensions and lateral flex. Chest was normal except tenderness in pectoral muscle, found 

no abnormality for that pain. Left knee was normal. Right knee a subjective report of strain 

on the right knee. Dr. Lang did not do a neurological exam and did not do a cognitive 

assessment. 

 

 
14 He received his Doctor of Medicine from University of Western Ontario in 1999. He completed his 

residency in Physical Medicine and Rehabilitation at University of Alberta in 2004 and completed his 

certification exams in June 2004 for Canadian Society of Clinical Neurophysiologists and Royal College of 

Physicians and Surgeons of Canada in physical medicine and rehabilitation. He has had a medical staff 

position with Halton Healthcare Services since 2004 and is a senior staff on physical medicine and 

rehabilitation. The inpatients he sees include inpatients suffering from strokes, brain injury, complex medical, 

polytrauma and acute pain. He also has a general physiatry outpatient practice. He is an adjunct professor at 

McMaster University. 
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[132] In conclusion Dr. Lang stated: 

As a result of the subject motor vehicle accident Ms. Wabie sustained a 

musculoligamentous soft tissue sprain and strain injury affecting her 

cervical region most notably the right upper trapezius muscle. She probably 

also sustained a minor occipital contusion when the back of her head struck 

her headrest. She is manifesting today with minor pain, limited range of 

motion in the neck and tender muscle tension in the right upper trapezius. 

Not from a musculoskeletal perspective. Ms. Wabie does not demonstrate 

any objective medical evidence of an accident related impairment that 

would cause a substantial interference with her previous activities of daily 

living both vocational and avocational provided the employment of 

appropriate pacing and postural strategies. I cannot account for her reported 

level of disability on the basis of the relatively minor accident related soft 

tissue injury. In my medical opinion she does not demonstrate objective 

medical evidence of a permanent and serious impairment of an important 

physical function. Comment on mental and psychological function is 

outside my area of expertise and deferred to the most appropriate medical 

expert. 

[133] Dr. Lang suggests the use of trigger point injections such as Botox in muscles to relax and 

reset the muscle. He also suggests exercise with gradual increasing in activities. If exercise 

works, can cease the injections. If exercise does not work, injections every thee to four 

months. The injections are covered by OHIP except for Botox. 

[134] Dr. Lang’s addendum concerns the disagreement in opinion between him and Dr. Sangha. 

Dr. Lang takes much exception to Dr. Sangha’s opinions and characterization of his Report. 

There is nothing in the Addendum that reflects on any new information that changes or 

effects his opinion on Ms. Wabie that is not already captured in his Report. 

Dr. Paul Ranalli 

[135] Dr. Ranalli is a neurologist and neuro-ophthalmologist. 15   

 

 
15 He obtained his medical degree in 1979 from the University of Toronto. He obtained his Fellowship of the 

Royal College of Physicians and Surgeons of Canada (neurology) (FRCPC) in 1984 from the University of 

Toronto and Neuro-ophthalmology fellowship from the University of Toronto in 1987. He is licensed under 

the College of Physicians. He is an active staff in the Department of Medicine at Humber River Hospital and 

Associate Staff, Department of Medicine (Neurology) at Toronto General Hospital. He is a lecturer in 
Neurology and Ophthalmology and Otolaryngology at the University of Toronto. Dr. Ranalli has numerous 

lectures, presentations and presentations concerning neurology and ophthalmology. 
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[136] Dr. Ranalli was presented as a litigation expert to provide an opinion in the areas of 

neurology and neuro-ophthalmology. There was opposition on Dr. Ranalli providing an 

opinion of issues that are not in his report. His report only provided an opinion of issues of 

neuro-ophthalmology. Dr. Ranalli was qualified as an expert to provide an opinion on 

issues contained in his report only. He was confined to the contents of his report and 

accordingly confined to provide expert opinion on neuro-ophthalmology. Dr. Ranalli 

complied with Rule 53.03 concerning his report and opinion. 

[137] Dr. Ranalli provided a Medicolegal Neuro-Ophthalmology Assessment Report dated 

December 30, 2020, from an assessment that occurred on October 13, 2020. 

[138] Dr. Ranalli noted issues of: 

(a) Ringing in ears; 

(b) Headaches; 

(c) Neck pain; 

(d) Low back pain; 

(e) Right knee pain; 

(f) Stuttering; 

(g) Insomnia; 

(h) Fatigue. 

[139] After examination, Dr. Ranalli concluded: 

In summary, the neuro ophthalmological examination shows age 

appropriate near refractive error (presbyopia) previously recognized and 

fully corrected with her current set of reading glasses. The exam is otherwise 

normal. 

[140] Dr. Ranalli opined that from a neuro-ophthalmological perspective, Ms. Wabie has not 

sustained a permeant serious impairment of important physical function. He further stated:  

While Ms. Wabie continues to complain of persistent and unchanging post 

traumatic photosensitivity and photosensitivity as well, no significant visual 

or neuro ophthalmological impairment is observed in Ms. Wabie over six 

years after her rear impact MVA. While photosensitivity detracts from an 

optimum state of health, it does not represent a significant impairment of 

her physical function of vision and neuro ophthalmological function. 

[141] Dr. Ranalli also pointed out that at times AssessMed edits his reports. Usually, he is not 

concerned with edits as long as the intent of his opinion is not changed. For example, he 

noted that on page 8 of his Report under Specific Questions, number 2, there was an edit. 



 

27 

 

It is not his style, and he does not write by saying “I have not….” Those are not his words. 

This was edited by AssessMed. Having said this, Dr. Ranalli indicated that the edit did not 

change the meaning of his text. 

Issues 

[142] The issues for the Court to adjudicate are: 

(a) Should the evidence pertaining to the SPECT scan and images be disregarded? 

(b) Does Ms. Wabie suffer an impairment of an important bodily function that is 

permanent and serious? 

(c) If so, what damages, if any, should be awarded to Ms. Wabie? 

Should the SPECT scan evidence be disregarded? 

[143] During the presentation of the SPECT evidence, the defendant did not indicate that she 

objects to the evidence of the SPECT scan and specifically the evidence of Dr. Siow and 

Dr. Tarzwell. This objection of the defendant occurred after the SPECT scan images, the 

report of Dr. Tarzwell, notes and records of the SPECT scan conducted by Dr. Siow and 

the testimony of both Dr. Siow and Dr. Tarzwell were presented and formed part of the 

evidentiary record of the trial. 

[144] The defendant contends that the Court should disregard entirely this evidence. The 

defendant relies on the decision of Bale J. Meade v. Hussein.16  Meade was a personal 

injury trial where there was a claim for damages for an alleged TBI from a motor vehicle 

accident. At the outset of that trial, the defendant moved for an order excluding all evidence 

referring to a brain SPECT administered to the plaintiff and the evidence of Dr. Siow 

interpreting the SPECT scan images. Bale J. determined that even though the SPECT was 

not a novel science, what is novel was the use of SPECT “to prove that a patient has 

suffered TBI, particularly where it is necessary to differentiate TBI from anxiety disorders 

and depression.”17 Bale J. concluded that the SPECT evidence is not reliable for he was 

not presented with any evidence that SPECT can be used to distinguish TBI from 

depressions or anxiety. 

[145] The defendant argues that SPECT scans evidence does not meet the four criteria for 

acceptance of the reliability of expert evidence, the reliable foundation test.18 And as such, 

this Court should reach the same conclusion as Bale J. and disregard this evidence in its 

entirety. 

 

 
16 2021 ONSC 7850. 
17 Ibid. para 17. 
18 R. v. J-L.J., 2000 SCC 51, at para.33. 
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[146] The plaintiff argues that SPECT scan evidence has been accepted by Canadian Courts for 

30 years.19 The plaintiff contends that the SPECT scan images are used in the 

circumstances of this mater as a factor to support a finding already made by Dr. Quigg and 

others that Ms. Wabie suffers from a TBI, post concussions syndrome. The decision of 

Bale J is distinguishable on its facts. Nowhere with Ms. Wabie is there a claim for 

depression or anxiety. The SPECT scan images and findings, as testified by Dr. Siow and 

Dr. Tarzwell, were used to support the diagnosis. As the plaintiff’s counsel stated: “This 

case neither rises nor falls on SPECT evidence.” 

[147] I believe that to determine whether the SPECT scan evidence can be used in this case, we 

must first determine what is a SPECT scan and what is the purpose of the evidence in this 

case. 

[148] SPECT scan is a measurement of blood flow, perfusion, in the brain. As testified by both 

Dr. Siow and Dr. Tarzwell, the imagining completes a 3D image of the brain. Through the 

use of radiopharmaceuticals put in the blood stream through an IV, the imaging measures 

the flow of blood to the brain. From the measurement of the blood flow to areas of the brain 

can be measured as to the functionality and whether there is some abnormality to a part of 

the brain. The SPECT scan looks at the function as opposed to viewing the anatomy/ 

structure as with a CAT scan or MRI. SPECT scans are a secondary test tool. It should not 

be used as a primary assessment tool. 

[149] In this situation, the SPECT scan evidence was obtained after a diagnosis was made. It was 

used to assist with the diagnosis and the support for the complaints of and observation 

made on the behaviour of Ms. Wabie. 

[150] I agree with the plaintiff that the factual situation that was before Bale J. was significantly 

different than the case before this Court. Ms. Wabie is not using the SPECT scan evidence 

as a primary diagnostic tool. She is not using the SPECT evidence as a means to diagnosis 

or distinguish depression and anxiety that is caused by the accident then depression and 

anxiety generally. 

[151] Ms. Wabie is using SPECT scan evidence as a secondary tool as evidence to support or not 

the diagnosis made, and the symptoms known prior to the SPECT scan. 

 

 
19 See e.g. Conn v. Conn, 1992 CarswellBC 2594 (S.C.) at para. 16; Young v. Wellesley Hospital, [1994] O.J. No. 

1341 (Gen. Div.) at paras. 132-135; Kuiack v. Babcock Estate, [1994] O.J. No. 16 (Gen. Div.) at para. 12; 

Coulombe (Lit. Guard.) v. Beard, [1995] O.J. No. 893 (S.C.J.) at para. 39; Ioannidis v. Hawkings, [1998] O.J. No. 

1421 (S.C.J.);  Hornick v. Kochinsky, [2005] O.J. No. 1629 (S.C.J.) at paras. 175-176; Czombos and Wawanesa 

Mutual Insurance Co., [2017] O.F.S.C.D. No. 332 (F.S.C.O. arb.) at paras. 131-139; Foster v. Aviva General 

Insurance, 2021 CarswellOnt 12979 (ON LAT) at paras. 3036; and Legree v. Origlieri, 2021 ONSC 7650 paras. 

55-57.  
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[152] Both Dr. Siow and Dr. Tarzwell testified that they have analyzed SPECT scan images in 

cases where they found no supporting evidence of a concussion. 

[153] I agree with the reasoning of Thomson J. in Hornick v. Kochinsky20and Fowler Byrne J. in 

Legree v. Origlieri21 

[154] The SPECT scan is a secondary tool. It is not a primary tool for diagnosis. It is a means to 

review the functionality of the brain. It is to be used in concert with other medical 

techniques and observational tools.  

[155] SPECT scan imagining is not a novel science. It is used in Europe and the United States. It 

has a history of being used as a tool for the diagnosis of brain affect elements for 30 years. 

[156] It is a further piece of evidence that the Court may use or not to determine the injuries 

sustained by Ms. Wabie, the extent of those injuries and whether the injuries are a result of 

the collision. The SPECT scan evidence can be used in concert with other evidence 

presented to reach a conclusion on the issues outlined.  

[157] I do not agree with the contention of the defendant that the SPECT scan evidence should 

be disregarded in its entirety. I find no support for such a contention in the reasoning of 

Bale J. Thus, I conclude that the SPECT scan can be used by this Court in its determination 

of the issues as it relates to Ms. Wabie and her injuries claimed. 

Does Ms. Wabie suffer from an impairment of an important bodily function that is serious? 

Legal Framework 

[158] Section 267.5(5) of the Insurance Act22 states: 

Non-pecuniary loss 

(5) Despite any other Act and subject to subsections (6) and (6.1), the owner of an 

automobile, the occupants of an automobile and any person present at the incident 

are not liable in an action in Ontario for damages for non-pecuniary loss, including 

damages for non-pecuniary loss under clause 61 (2) (e) of the Family Law Act, from 

bodily injury or death arising directly or indirectly from the use or operation of the 

automobile, unless as a result of the use or operation of the automobile the injured 

person has died or has sustained, 

(a) permanent serious disfigurement; or 

 

 
20 Supra, note 19 at para, 176 and Legree v. Origlieri 
21 Supra, note 19, at paras.55-57. 
22 RSO 1990, c. I..8. 
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(b) permanent serious impairment of an important physical, mental or 

psychological function. 1996, c. 21, s. 29; 2011, c. 9, Sched. 21, s. 3 (3). 

[159] Section 4.2 (1) of the Regulation23 states: 

4.2 (1) A person suffers from permanent serious impairment of an important 

physical, mental or psychological function if all of the following criteria are met: 

1. The impairment must, 

i. substantially interfere with the person’s ability to continue his or 

her regular or usual employment, despite reasonable efforts to 

accommodate the person’s impairment and the person’s reasonable 

efforts to use the accommodation to allow the person to continue 

employment, 

ii. substantially interfere with the person’s ability to continue training 

for a career in a field in which the person was being trained before 

the incident, despite reasonable efforts to accommodate the 

person’s impairment and the person’s reasonable efforts to use the 

accommodation to allow the person to continue his or her career 

training, or 

iii. substantially interfere with most of the usual activities of daily 

living, considering the person’s age. 

2. For the function that is impaired to be an important function of the impaired 

person, the function must, 

i. be necessary to perform the activities that are essential tasks of the 

person’s regular or usual employment, taking into account 

reasonable efforts to accommodate the person’s impairment and 

the person’s reasonable efforts to use the accommodation to allow 

the person to continue employment; 

ii. be necessary to perform the activities that are essential tasks of the 

person’s training for a career in a field in which the person was 

being trained before the incident, taking into account reasonable 

efforts to accommodate the person’s impairment and the person’s 

reasonable efforts to use the accommodation to allow the person to 

continue his or her career training; 

iii. be necessary for the person to provide for his or her own care or 

well-being; or 

 

 
23 O.Reg.461/96. 
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iv. be important to the usual activities of daily living, considering the 

person’s age. 

3. For the impairment to be permanent, the impairment must, 

i. have been continuous since the incident and must, based on 

medical evidence and subject to the person reasonably participating 

in the recommended treatment of the impairment, be expected not 

to substantially improve; 

ii. continue to meet the criteria in paragraph 1; and 

iii. be of a nature that is expected to continue without substantial 

improvement when sustained by persons in similar circumstances. 

O. Reg. 381/03, s. 1. 

(2) This section applies with respect to any incident that occurs on 

or after October 1, 2003. O. Reg. 381/03, s. 1. 

[160] The Ontario Court of Appeal24 addressed the test to be proven, on the balance of 

probabilities, that the injuries claimed meet the requirements set out in the previous 

Insurance Act by the answer of three sequential questions. The legislation was changed 

after the Court of Appeal’s decision. The three questions have been modified to reflect the 

changes in the legislation. The three questions as modified are: 

1. Has the injured person sustained permanent impairment of a bodily function 

caused by continuing injury which is physical, mental, or psychological in 

nature? 

2. If the answer to question number 1 is yes, is the bodily function, which is 

permanently impaired, an important one? 

3. If the answer to question number 2 is yes, is the impairment of the important 

bodily function serious? 

[161] Needless to say, the onus of proof lies with the plaintiff. The onus is on the balance of 

probabilities. Each case must then be assessed based on their own unique facts.25 The 

plaintiff must prove on the balance of probabilities that the injuries claimed, and the 

impairments alleged are directly or indirectly a result of the use or operation of a motor 

vehicle. The evidence required may be from the plaintiff, or family members or medical 

partitioners.26 

 

 
24 Meyer v. Bright, 1993 CanLII 3389 (Ont. C.A.) 
25 Ibid. 
26 Legree, supra, paras. 77-79. 
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Has Ms. Wabie sustained permanent impairment of a bodily function caused by continuing injury 

which is physical, mental, or psychological?27 

[162] Ms. Wabie alleges that her impairments are in all three categories, physical, mental, and 

psychological. Ms. Wabie claims she has sustained injuries to her neck, shoulder, back and 

right knee, chronic pain, and a TBI.  

[163] The defendant contends that the injuries sustained were minor from an insignificant 

collision. The injuries alleged are not serious nor permanent. 

[164] For the reasons to follow, I disagree with the contention of the defendant and determine 

that the injuries sustained are permanent. 

[165] From the evidence presented at the trial, I determine that injuries to the plaintiff’s neck, 

back, shoulder, right knee and TBI are permanent injuries from the collision. 

[166] Dealing with the neck, back, and shoulder, the evidence indicates that Ms. Wabie did not 

have a pre-collision history of any issues with her neck, back, right knee or shoulder. The 

evidence indicates that since the collision, Ms. Wabie has consistently had pain following 

from her back, neck, and shoulder area. Dr. Quigg notes and evidence in conjunction with 

Ms. Vanderbrug’ s evidence shows a constant and consistent complaint of pain in these 

areas. Dr. Lang’s evidence is that Ms. Wabie has neck pain that is caused directly from the 

collision which he suggests injections to alleviate the pain when necessary. He was of the 

opinion that the lower back pain and right knee pain was inconsistent and were not related 

to the accident. 

[167] I prefer the evidence of Dr. Quigg, Ms. Vanderbrug and Dr. Sangha. It appears to me that 

the pain suffered by Ms. Wabie on her neck, shoulder, lower back, and right knee are 

injuries that are consistent with a person that was involved in a rear end collision. 

Particularly, Dr. Sangha conducted a thorough examination of Ms. Wabie. He described 

Ms. Wabie’s presentation as being multi -actional that each of her problems affect the other 

in an interplay cumulating in a permanent injury. I accept this opinion that one has to 

review the whole rather than each injury separate from the others. Thus, I do not accept the 

opinion of Dr. Lang which separates the injuries from each other and further that the neck 

pain was clearly caused by the collision but the shoulder, back and knee were not. 

[168] Concerning the TBI, I conclude from the evidence that Ms. Wabie did suffer from a TBI 

and is suffering from post-concussion syndrome and that impairment is permanent. 

[169] The evidence is that a TBI can occur when a person does not lose consciousness, not have 

amnesia, or display confusion at the time of the event. The swelling of the brain can take 

time to develop. A TBI is not directly related to the severity of the collision or the speed of 

 

 
27 Note, Meyer was decided under the previous legislation which limited injuries to bodily functions physical in 

nature. 
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the collision. Minor damages to a vehicle is not indicative of whether a person has suffered 

a TBI, a concussion. 

[170] Moreover, the evidenced indicated that there is a percentage of individuals who do not heal 

from such a traumatic injury to the brain, though the vast majority do resolve within three 

months. A small percentage, around 15-25%, do not recover for reasons that medical 

science cannot thoroughly explain. But taking consideration the pre-injury medical history 

of the person along with the substance complaints and behaviours, the length of time and 

consistency of such complaints and behaviours, one can conclude that a person has or has 

not suffered a TBI. 

[171] In determining whether Ms. Wabie has suffered a TBI that has become permanent, I prefer 

the evidence and opinions of Dr. Quigg, Dr. Fulton, and Dr. Mehdiratta.  

[172] Dr. Quigg was the physician that has seen Ms. Wabie from the time of the collision and 

through the years. He has firsthand knowledge and observation of her behaviour and 

conditions. There is nothing provided in the evidence of this trial that persuades this Court 

that the diagnosis of a concussion and post-concussion syndrome of Dr. Quigg was in error. 

[173] In addition, the evidence of Dr. Fulton is highly persuasive to this Court. His detailed 

examination and testing of Ms. Wabie, the breadth of his examination and observations of 

Ms. Wabie on three separate occasions in contrast to the examination of Dr. Tuff results in 

this Court preferring the opinion of Dr. Fulton. 

[174] The evidence and opinion of Dr. Mehdiratta is also highly persuasive to this Court. There 

was no evidence provided that contradicts the opinion or testimony of Dr. Mehdiratta. He 

was the only neurologist that testified on the TBI and post-concussion syndrome of Ms. 

Wabie. This Court does not accept the defendant’s contention that Dr. Mehdiratta is biased 

because he provides an instructive podcast to personal injury lawyers, the plaintiff’s 

lawyers. I do not accept that Dr. Mehdiratta is biased and did not adhere to his duty and 

provide fair, objective and non-partisan opinion. I find that the opinion provided, and the 

testimony given by Dr. Mehdiratta to be objective, fair, and not biased. 

[175] Dr. Tuff categorically disagreed with Dr. Quigg’ s diagnosis, even though he did not 

examine Ms. Wabie until years after the accident and does not have the medical history 

and years of observation of Ms. Wabie as Dr. Quigg. Dr. Tuff’s opinion that a concussion 

does not happen if there is no loss of consciousness or amnesia does not seem accurate, 

given the present medical literature. The opinion of Dr. Fulton and Dr. Mehdiratta on when 

a concussion may occur is more favoured and accepted by this Court in that a trauma or 

force to the head may cause a concussion whether there is or is not a loss of consciousness 

or amnesia. This is supported by recent literature, as testified by Dr. Mehdiratta. Taking 

together, the Court prefers the opinions of Dr. Fulton and Dr. Mehdiratta.  
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[176] The SPECT scan imaging, the evidence of Dr. Siow and Dr. Tarzwell support the findings 

that Ms. Wabie has a TBI. Though not conclusive on its own, the SPECT scan images gives 

additional evidentiary support to the determination that Ms. Wabie suffers from a TBI. 

[177] Hence, given the pre-collision medical history of Ms. Wabie, the uncontracted evidence of 

Dr. Mehdiratta, the evidence and opinion of Dr. Fulton and Dr. Quigg, the constant and 

consistent injuries of Ms. Wabie, the evidence of Dr. Sangha, along with the SPECT scan, 

I conclude that Ms. Wabie has suffered a permanent physical and mental injury due to the 

collision. 

Is the bodily function permanently impaired an important one? 

[178] I determine that the injury to Ms. Wabie’s neck, back, shoulder, right knee and head are 

important bodily functions. The evidence indicates that the injury to her neck, shoulder and 

back is important to her functioning. These injuries affect her ability to move, lift, walk, sit 

for long periods of time, do outdoor and indoor chores. She is unable to be as active in 

sports and recreational activities as she was prior to the collision. All theses bodily 

functions are important to the daily living of Ms. Wabie and further affect her ability to 

work and her enjoyment of life. 

[179] The TBI clearly affects an important bodily function. The evidence shows that the TBI has 

affected Ms. Wabie’s thought processing: word retrieval, memory, recollections and 

continue with a train of thought. The TBI has resulted in Ms. Wabie having sensitivity to 

light and noise. Her ability to concentrate and focus has been negatively affected.  

[180] Taking all together, Ms. Wabie’s permanent impairment has affected numerous of her 

bodily functions. 

Is the impairment serious? 

[181] I will first deal with the neck, back, shoulder, and right knee. I am persuaded that the injury 

to the neck, back and shoulder are serious. I am not convinced that the injury to the right 

knee is serious. The injuries to the neck, shoulder and back are interrelated. These injuries 

are serious as they affect Ms. Wabie’s ability to work, be active in her life, to her daily 

activities including indoor and outdoor chores. The evidence is that these injuries affect 

her functions and are serious. 

[182] However, the evidence of the right knee is less certain. The evidence does not indicate that 

the injury to her right knee affects her daily life and enjoyment of life, as the injuries to her 

neck, back and shoulder. On the evidence presented, I am not persuaded that the injury to 

her right knee is serious. 

[183] I have no doubt that the injury to Ms. Wabie’s head, the TBI, is serious. The evidence, as 

already stated, clearly shows that the TBI has affected many facets of Ms. Wabie’s life, her 

daily life and work life, and is serious. 
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[184] Hence, I conclude that the injuries to Ms. Wabie’s neck, shoulder, back and head are 

serious. 

Damages 

[185] Generally, the test for causation is the “but for” test. This test requires the plaintiff “to show 

that the injury would not have occurred but for the negligence of the defendant.”28 

[186] The Supreme Court of Canada in Clements v. Clements explained the “but for” test as 

follows: 

[8] The test for showing causation is the “but for” test. The plaintiff must 

show on a balance of probabilities that “but for” the defendant’s negligent 

act, the injury would not have occurred. Inherent in the phrase “but for” is 

the requirement that the defendant’s negligence was necessary to bring 

about the injury—in other words that the injury would not have occurred 

without the defendant’s negligence. This is a factual inquiry. If the plaintiff 

does not establish this on the balance of probabilities, having regard to all 

the evidence, her action against the defendant fails.29 

[187] There is no dispute that if the Court finds injuries of Ms. Wabie as claimed that these 

injuries are a result of the collision. There is no dispute on liability. Thus, if the Court finds 

that Ms. Wabie has suffered injuries then those injuries found are due to the negligence of 

Ms. Wilson in colliding into the rear of Ms. Wabie’s Ford Explorer. 

[188] The issue for the Court to determine is the quantum of the damages suffered by Ms. Wabie 

due to the conceded negligence of Ms. Wilson. 

[189] Ms. Wabie is claiming damages for: 

(a) General damages for pain and suffering; 

(b) Damages for loss of income past and future income; 

(c) Damages for future care costs; 

(d) Damages for out of pocket expenses. 

[190] I will deal with each category separately. 

Pain and Suffering. 

[191] The injuries suffered by Ms. Wabie has significantly affected her enjoyment of life and has 

forced her to drastically change her activities of her life. She has lost her freedom and 

 

 
28 Ibid, para. 14 
29 2012 SCC 32 (CanLII), at para. 8 
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ability to partake in physical activities. Her enjoyment of sports, ball hockey, snow 

shoveling, outside work has been, if not lost, greatly reduced. She is subject to fatigue and 

has been forced to curtail social functions, such as family and friend functions, due to her 

inability to converse due to inability to focus, word retrieval, stuttering and focus. Ms. 

Wabie is embarrassed by her present inabilities and has developed a shyness in social 

settings. A shyness the evidence indicates she did not have prior to the collision. 

[192] Her sensitivity to light and noise has further exacerbated her activities of life.  

[193] Activities that she was easily participating in prior to the collision. 

[194] Further the medical evidence that this Court accepts, indicates that the effects upon Ms. 

Wabie will be in all likelihood permanent. Given the length of time that as past since the 

collision, and that the injuries sustained have not resolved, and will not likely ever resolve, 

the injuries are permanent. 

[195] Ms. Wabie is now compelled to use coping techniques and mechanisms to allow her to 

partake in some of the activities she did prior to the collision. These include taking 

measured walks and rides on her bike. She must monitor the time spent on these type 

activities. Her driving to her reserve in Quebec has changed. This activity has been 

decreased and she must plan to take breaks and stay overnight to complete the drive when 

was able to take the trip with no breaks except for fuel or pit stop before the accident. Her 

trip to Quebec, based on her testimony, has become more complicated and longer in time.  

[196] She cannot work at the employment she enjoyed at the Casino. Her sensitivity to light and 

noise, her inability to focus and concentrate, and her proneness to fatigue has made her 

employment skills and capabilities greatly diminished. She has tried and is unable to 

perform the duties of her employment prior to the collision. Duties that she was able to 

perform admirably, as evidenced by her performance appraisals and testimony of Ms. 

Cronk.  

[197] I accept the testimony of Ms. Wabie concerning the affects the collision has had on her life 

and the injuries she sustained. I found Ms. Wabie to the straightforward, thoughtful, and 

open in her testimony. I do not accept the defendant’s argument that Ms. Wabie’s testimony 

was fanciful and exaggerated. Her testimony was also supported by the testimony of Ms. 

Cronk, Mr. Toma and Ms. Evans. I also found their testimony to be candid, straightforward, 

and thoughtful. I accept their testimony on their observations of Ms. Wabie before and after 

the collision. 

[198] In addition, there was no evidence that Ms. Wabie had any preconditions that would have 

affected her life. She was diagnosed with Type 2 diabetes. But the medical evidence 

provided concluded that her diabetes had no correlation to her injuries suffered from the 

collision or affected her enjoyment of life or her ability to work at the Casino. 
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[199] In assessing the general damages claim for pain and suffering, I am cognizant of the Ontario 

Court of Appeal decision in Koukounakis v. Stainrod30 where the Court indicated that in 

reviewing previous cases on quantum of damages: “Comparative analysis, however, offers 

only limited assistance. The assessment of general non-pecuniary damages ultimately 

depends on a mix of factors, many of which are peculiar to a particular plaintiff.” 

[200] Ms. Wabie has directed the Court to numerous cases with awards for general damages for 

pain and suffering from injuries sustained in motor vehicle accidents.31 The cases provided, 

taking into adjustment for inflation, range from $166,705 to $233,983. The factual matrix 

in Rolley v. MacDonell is very similar to Ms. Wabie’s factual matrix. Mr. Rolley suffered 

from a mild TBI, post concussion syndrome, headaches, chronic pain, and post traumatic 

visions syndrome. Corthorn J. assessed general damages for pain and suffering at $190,000 

in 2018. 

[201] Taking into consideration the injuries sustained by Ms. Wabie, the affects those injuries 

have had on her life and the cases provided, I assess general damages to Ms. Wabie in the 

amount of $200,000. 

Loss of Income Past and Future 

[202] Ms. Wabie is seeking damages for loss of present and future income. In support of the 

calculation for damages, Ms. Wabie presented a litigation expert, Gary Principe. Mr. 

Principe is a partner of Principe Nafekh Ltd. He is a Chartered Professional Accountant, 

Chartered Accountant and Chartered Business Valuator whose practice in focused on the 

quantification of economic damages. 

[203] His qualifications were not disputed. His acceptance by the Court to provide an expert 

opinion on accounting and quantification of economic damages was not challenged. Mr. 

Principe complied with Rule 53.03. Mr. Principe was accepted to provide the Court with 

an expert opinion on accounting and quantification economic damages. 

[204] Mr. Principe provided an updated report of Ms. Wabie’s loss of income to November 15, 

2021. 

[205] Mr. Principe calculated Ms. Wabie’s loss of income at 70% to November 15, 2021, as 

being $101,076, plus the incorrect deduction for income supplement benefits of $51,428, 

totals $152,505. 

 

 
30 [1995] O. J. No. 1369 (CA); 
31 Hansen et al. v. Williams, 2014 ONCA 118 - $200,000 award in 2013 adjusted for inflation to $233,983 

today; Chinsang v. Bridson, 2008 CanLII 67408 (Ont. S.C.J.) - $150,000 award in 2008 adjusted for inflation to 

$188,515 today; Rolley v. MacDonell 2018 ONSC 6517 at paras. 242-252 - $190,000 award in 2018 adjusted 

for inflation to $203,885 today; Hornick v. Kochinksy, [2005] O.J. No. 1629 (S.C.J.) - $125,000 award in 2005 

adjusted for inflation to $166,705 today.  

 

https://www.canlii.org/en/on/onca/doc/2014/2014onca118/2014onca118.html?autocompleteStr=hansen%20v%20williams%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2014/2014onca118/2014onca118.html?autocompleteStr=hansen%20v%20williams%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2014/2014onca118/2014onca118.html?autocompleteStr=hansen%20v%20williams%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2008/2008canlii67408/2008canlii67408.html?autocompleteStr=2008%20CanLII%2067408%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2008/2008canlii67408/2008canlii67408.html?autocompleteStr=2008%20CanLII%2067408%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2008/2008canlii67408/2008canlii67408.html?autocompleteStr=2008%20CanLII%2067408%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2008/2008canlii67408/2008canlii67408.html?autocompleteStr=2008%20CanLII%2067408%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc6517/2018onsc6517.html?autocompleteStr=2018%20ONSC%206517%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc6517/2018onsc6517.html?autocompleteStr=2018%20ONSC%206517%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc6517/2018onsc6517.html?autocompleteStr=2018%20ONSC%206517%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc6517/2018onsc6517.html?autocompleteStr=2018%20ONSC%206517%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc6517/2018onsc6517.html?autocompleteStr=2018%20ONSC%206517%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc6517/2018onsc6517.html?autocompleteStr=2018%20ONSC%206517%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc6517/2018onsc6517.html?autocompleteStr=2018%20ONSC%206517%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2005/2005canlii13784/2005canlii13784.html?autocompleteStr=Hornick%20v.%20Kochinsky&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2005/2005canlii13784/2005canlii13784.html?autocompleteStr=Hornick%20v.%20Kochinsky&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2005/2005canlii13784/2005canlii13784.html?autocompleteStr=Hornick%20v.%20Kochinsky&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2005/2005canlii13784/2005canlii13784.html?autocompleteStr=Hornick%20v.%20Kochinsky&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2005/2005canlii13784/2005canlii13784.html?autocompleteStr=Hornick%20v.%20Kochinsky&autocompletePos=1
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[206] He further calculated Ms. Wabie’s loss of future income using two scenarios. 

[207] Scenario I with an estimated annual earning before the collision of $43,649 at a retirement 

age factor of 65, the amount is $307,197. 

[208] Scenario II is with estimated annual earnings before the collision of $52,173 with same 

retirement factor to age 65, the amount is $367,188.  

[209] The annual income in scenario I was the average income earned by Ms. Wabie with 

inflation adjustment. In scenario II, the annual income was that of a general office worker. 

Ms. Wabie was earning less than her skill set could obtain. Mr. Principe concluded that 

Ms. Wabie was not earning to her full capacity. She was underemployed with her skill set. 

[210] For calculation of Ms. Wabie’s future income I am inclined to use her actual income32 

figures. These figures are: 

 a. 2010 - $36,056.78 

b.  2011 - $36,777.97 

c. 2012 - $40,576.91 

d. 2013 - $36,309.95 

e. 2014 - $22,513.13 

f. 2015 - $417.93 

g. 2017 - $7,599.47 

h. 2017 - Total income Replacement Benefits to February 19, 2017 was $51,428 

[211] Ms. Wabie may or may not have been underemployed given her skill set. But she indicated 

in her testimony that she liked her job and wished she could have continued to work at the 

Casino. There was no evidence presented that Ms. Wabie desired to work at another job 

making more money. Thus, I find that scenario I is attributable to the factual foundation of 

Ms. Wabie. I also conclude that given the affects of the injuries suffered by Ms. Wabie 

from the collision and the medical evidence accepted, that Ms. Wabie is unemployable. I 

prefer, as indicated previously, the advice of Dr. Fulton, Dr. Mehdiratta and Dr. Sangha. 

[212] I accept their opinions that Ms. Wabie’s injuries prevent her from working at the Casino 

and that she is unemployable at her previous job. 

[213] I am not persuaded by the evidence of Dr. Tuff that Ms. Wabie could be employable as a 

receptionist, salesperson, or office manager. I find that the injuries sustained by Ms. Wabie, 

especially the TBI, prevents her from working as a receptionist, salesperson, or office 

 

 
32 Ms. Wabie as a member of Termiskaming, First Nation, working on First Nation Land, her income is not taxable. 
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manager. Her inability to concentrate, her stuttering, her memory difficulties, her inability 

of word retrieval, her headaches, her sensitivity to light and noise, I conclude inhibits her 

working as a cashier at the Casino, prevents her from working as a receptionist, 

salesperson, or office manager. I accept the conclusions of Dr. Quigg, Dr. Fulton and Dr. 

Mehdiratta on the ability of Ms. Wabie to return to employment. 

[214] In reviewing the calculations of Mr. Principe for loss of income up to November 21, 2021, 

I accept that Ms. Wabie income to be used is her average actual income adjusted for 

inflation. Further, the evidence provided as that the Casino was closed for approximately 

two years due to COVID. Mr. Principe did not include income during the period of March 

2020 to November 15, 2021. Ms. Wabie, even if able, could not have worked for the Casino 

during that period. The calculation without the deduction for total income replacement 

benefit received ($51428), is the $152,504. I accept this calculation of loss of income up 

to November 2021. 

[215] For loss of future income, mandatory retirement in Ontario is 65 years of age. I find using 

that age as the retirement age is reasonable. There was evidence presented that Ms. Wabie 

would retire earlier or later than 65 years of age. 

[216] I also find the using of Ms. Wabie’s last three years of income average and adjusted for 

inflation is reasonable. 

[217] Taking the average income adjusted for inflation and with the present value factor of 65 

calculates to a figure of $307,197. I find the calculating methodology reasonable. 

[218] Accordingly, I accept the calculations of Mr. Principe for present loss of income and future 

loss of income under scenario I and award Ms. Wabie $152,504 and $307,197, 

respectively. 

Damages for future care costs. 

[219] Ms. Wabie presented Mr. Principe as the expert to calculate future care costs and Beverly 

Cott to present the specifics of future care costs required. 

[220] Ms. Cott is an occupational therapist and a certified Life Care Planner.33 As a Life Care 

Planner, Ms. Cott uses a published standard of practice documents to set out and design 

care plan for the future needs of a person that is individualized to the needs of that person.  

 

 
33 Ms. Cott is a qualified occupational therapist and graduated from the University of Toronto in 1980. She also is a 

Canadian Certified Life Care Planner completing her studies through the University of Florida and certified through 

the International Commission on Health Care Certification. She has been working in the area of personal injury 

since 1996 and has provided assessments on individual’s abilities to perform their daily activities and provided 

opinion with respect to health care needs. She has been qualified as an expert witness in the Ontario Courts both as 

an Occupational Therapist and Canadian Certified Life Care Planner. 
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[221] Ms. Cott was presented to provide the Court with an expert opinion as a Life Care Planner 

a Life Care Plan for Ms. Wabie based on her individual needs. 

[222] There was no objection to the qualifications of Ms. Cott or that she has the expertise to 

provide the Court with an expert opinion of the Life Care Plan of Ms. Wabie. 

[223] Ms. Cott provided the Court with a Future Care Costs Analysis/Life Care Plan for Ms. 

Wabie dated November 11, 2019, with a date of assessment of September 10, 2019. 

[224] Ms. Cott assessed Ms. Wabie and reviewed medical and expert reports. She reviewed the 

notes, records and report of Ms. Zoltan and Ms. Vanderbrug. Ms. Cott provided 

recommendations along with estimated costing for the future care costs recommended. 

[225] Mr. Principe calculated the future care costs as detailed in Ms. Cott’s report. 

[226]  The future care costs being claimed with costing is: 

(a) Rehabilitation - $56,772 

(b) Medication - $2,481 

(c) Housekeeping and Home Maintenance - $124,883 

(d) Equipment and Supplies - $3,616 

(e) Vocational - $1,497 

(f) Transportation: $2,978 

For a total of $192,227 

[227] I will deal with each claim separately. But before I do so, I wish to deal with legal 

principles. In assessing damages for future care costs, the Court is cognizant that it is the 

plaintiff’s burden on the balance of probabilities to prove  but “it is not necessary for him 

to prove, on the balance of probabilities, that future loss or damage will occur, but only 

that there is a reasonable chance of such loss or damage occurring.”34 The future loss or 

damage must be supported by the evidence presented at trial, such as by expert or other 

cogent evidence.35 Thus, the Court must assess whether with the future care costs 

requested, there is a reasonable chance that these care costs will be necessary. 

Rehabilitation 

[228] Ms. Cott has opined the need for future rehabilitation which includes physiotherapy, 

occupational therapy, and brain injury services. 

 

 
34 Schrump et al v. Koot et al [1977] OJ No. 2501; 1977CanLII 1332 (CA). 
35 Ibid 
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[229] Ms. Cott recommended continued physiotherapy for three years 2019, 2020 and 2021. This 

included for her physical issues of shoulder, back, knee, neck, pectorals and cognitive. She 

suggested that for the first two years should be biweekly and the last year monthly. Wabie 

has been attending physiotherapy since December 2018. 

[230] Ms. Cott recommended a gym membership for life. 

[231] Ms. Cott recommended occupational therapy for three years every two to three weeks in 

the first year and four to six weeks in the second year. In the third year and thereafter 

bimonthly to four to six times per year. Wabie has been attending occupational therapy for 

approximately two years. 

[232] On the evidence presented, I determine that: 

(a) Ms. Wabie requests physiotherapy for three years. There was evidence presented to 

indicate that Ms. Wabie would require physiotherapy and that such therapy would 

reasonably be necessary due to the injuries she suffered. There is a recommendation 

for core strengthening, active exercises, to assist in coping with mental/cognitive 

stressors. I am persuaded that the amounts claimed for three years is reasonably 

necessary to assist and educate Ms. Wabie to strengthen and cope with stressors 

resulting from her injuries. 

(b) A gym membership is requested for life. I find this reasonable given the 

permanency of the injuries. A gym membership would be required for the long 

term. I find that the gym membership as requested is reasonable and necessary. 

(c) Occupational therapy is recommended for life and rehabilitation support services 

for two years. It is recommended that due to Ms. Wabie’s permanent injuries and 

particularly, her TBI that she requires occupational therapy for life. The evidence 

reveals, however, that Ms. Wabie has been attending occupational therapy for years 

with minimal improvement. There was no evidence presented that would support 

occupational therapy for life. I do recognize that further occupational therapy may 

be required for a short term to provide Ms. Wabie with support and means to find 

measure to cope with her injuries for the remainder of her life. But given the success 

to date, I am not persuaded that such therapy should continue for life. I find that 

occupational therapy for a further two years, following the recommendation for year 

one and year two is reasonable. There is no compelling evidence provided that such 

a rehabilitation support worker would be reasonable if Ms. Wabie is provided 

occupational therapy. I therefore find such a worker in these circumstances not to 

be reasonable given the injuries and the past history of minimal improvement. 

Medication 

[233] Ms. Wabie has indicated that she does not take medication. This was confirmed by Dr. 

Quigg. Ms. Wabie indicates that she does take Tylenol at times but not often. Hence, I am 

not satisfied that a claim for medication in these circumstances is reasonable. 
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Housekeeping and Home Maintenance 

[234] There is a recommendation of house keeping of $3,056.62 annually and home maintenance 

of $3,325.18 annually. 

[235] Concerning house keeping, the evidence was that Ms. Wabie is able to do housekeeping 

but to do so takes more time than usual. There was evidence that she may require assistance 

for heavy lifting or heavy cleaning such as in spring and fall cleanings. I do not find 

reasonable that Ms. Wabie requires weekly house cleaning, but I do find reasonable that 

heavy cleaning twice a year is appropriate given her permanent injuries.  

[236] I allocate two cleanings of six hours per year. 

[237] Home maintenance I find reasonable in the circumstances. The heavier work of lawn 

maintenance, snow removal, I determine that Ms. Wabie is unable to perform due to the 

injuries sustained, mainly the TBI. The evidence was consistent as Ms. Wabie performed 

theses duties prior to the accident. I find the amounts allocated for house maintenance 

reasonable and award the amounts claimed. 

Equipment and Supplies, vocational and transportation 

[238] In the circumstances and given the allocation for physiotherapy and occupational therapy 

I do not find reasonable an allocation of funds for vocational services. Further, the 

limitation of future costs found in contrast to the costs requested, I am unable to determine 

the costs for transportation, therefore I do not conclude that the amounts requested are 

reasonable. 

[239] Dealing with equipment and supplies, the amounts requested are for pain management aids. 

This includes a knee brace of $300 every three years. Given my conclusion that the right 

knee was not serious, I do not allow this claim. 

Calculation 

[240] Accordingly, I find that for future care costs, Ms. Wabie is awarded: 

(a) Physiotherapy - $4,305 plus $ 981 = $5,286  

(b) Occupational therapy - $9,120 and $5,612.74 

(c) Gym membership - $19,144 

(d) Housekeeping - $9,400 (6 hours at $31.19 an hour twice a year for 25 years) 

(e) Home Maintenance - $46,421 

Total of $85,863.74 
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Out of Pocket Expenses 

[241] Ms. Wabie seeks reimbursement of out-of-pocket expenses in the amount of $10,147.39. 

[242] These costs are for Physio and Wellness Clinic treatments, Complex Injury Rehab, 

rehabilitation and Speech and Language treatment. 

[243] Having reviewed these expenses, I determine that these costs are attributable to Ms. 

Wabie’s injuries suffered and are reasonable in the circumstances. I therefore allow the 

amounts claimed. 

Calculations 

[244] For the reasons above, I find that Ms. Wabie is entitled to: 

(a) General damages-Pain and Suffering: $200,000, subject to any statutory deductible 

under the Insurance Act. 

(b) Present Loss of Income: $152,504 - $52,428 = $101,076. 

(c) Future Loss of Income: $307,197. 

(d) Future Care Costs: $85,863.74. 

(e) Out of Pocket expenses: $10,147.39. 

Disposition 

[245] The Court grants judgment in favour of the plaintiff as set out in paragraph 244 above. 

Costs, Pre-Judgment Interest and Deductible 

[246] If the parties cannot resolve costs, prejudgment interest and statutory deductible, the Court 

will accept written submissions. The plaintiff is to serve and file their submissions within 

21 days from the date of this Decision, and the defendant will have 21 days thereafter to 

serve and file its submissions. The submission is to be no more than five pages, double-

spaced, exclusive of any cost outline, case law and offers to settle. All case law to be 

hyperlinked in the submissions. Submissions are to be filed with the Court. There is no 

right for reply. If no submissions are received within the time set out herein, an order will 

be made that there will be no costs. The Court will determine pre-judgment interest on the 

submissions or costs based on the submissions, if any, filed. 

 

 

_____________________________ 

    Justice P.W. Sutherland 

Released:  July 28, 2022 
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