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RULING ON USE OF SPECT SCAN 
 

[1] This ruling addresses a dispute between the parties on the admissibility of a SPECT scan 
report prepared by Dr. Siow, a doctor of nuclear medicine. I set out the report below. 



 

[2] The Plaintiff delivered a Notice of Intention dated June 3, 2020 to admit this report either 
as a business record pursuant to section 35 of the Ontario Evidence Act or as an opinion 



under section 52. The Plaintiff also served a Request to Admit a number of documents 
including the SPECT scan report on the same date. By letter dated June 4, 2020, the 
Defendants agreed to include the SPECT scan report in the Joint Trial Brief. By Response 
to the Request to Admit dated March 3, 2022 the Defendants omitted the SPECT scan 
report in its response to the Request to Admit and it became a deemed admission (rule 
51.03(2) of the Rules of Civil Procedure). 

[3] After that time, however, it became clear that the Defendants were not willing to admit any 
part of the SPECT scan and challenged its admissibility on the basis that it was being relied 
upon for a novel use. It was not included in the parties’ joint trial brief and the Defendants 
moved to exclude it all together. I ruled on June 8, 2022 that the SPECT scan report was 
not novel science and could be relied upon by Dr. Mehdiratta, the Plaintiff’expert 
neurologist who ordered the scan in the first place. However, I did raise the issue of the 
admissibility of the report itself because it contains clear opinion evidence on the part of 
Dr. Siow on a central issue in the litigation. The parties advise that Dr. Siow is on a cruise 
and not available to testify. 

[4] There are two issues. The first is whether the SPECT scan report is a business record under 
section 35 of the Ontario Evidence Act. The second is whether it is admissible under any 
common law exception to the hearsay rule of section 52 of the Ontario Evidence Act. 
Regardless of the Defendants’ early, and apparently mistaken failure to formally challenge 
its admissibility, it is my role as gatekeeper to ensure that the jury is furnished with the 
proper evidence required to fulfill their duty, and to weigh the probative value of the 
SPECT scan report versus its prejudicial effect. The parties anticipate that Dr. Mehdiratta 
will refer to the SPECT scan as one of the bases of his diagnosis of traumatic brain injury. 
The question is whether the report will be put in front of the jury as is, in a redacted form 
or at all. 

[5] I conclude the SPECT scan report is not admissible under section 35 as is. It clearly asserts 
an opinion in the section entitled “Summary”. It is not simply a writing made of an act, 
transaction, occurrence or event made in the usual and ordinary course of business as 
contemplated by that section. It is a blend of observations and diagnosis and opinion with 
the latter being wholly the product of the application of specialized skill and experience.  

[6] This is not the type of record codified as an exception to the hearsay rule in section 35 nor 
at common law. Indeed in Ares v. Venner, it was the court’s concern with calling doctors 
and nurses to testify about the day to day entries about a multitude of patients that lead to 
the permissibility of allowing routine clinical notes and records to be admitted without the 
benefit of the authors (see for example the court’s discussion at paragraphs 356 and 357, 
Ares v. Venner, 1970 CanLII 5). Dr. Siow’s analysis is not a day-to-day entry. He clearly 
recognizes his role as something more when he ventured to provide a balance of 
probabilities opinion. I do not accept Ms. Dahab’s assertion that Dr. Siow had no idea that 
the requisition from Dr. Mehdiratta was made in order to prepare a medico-legal neurology 
report. In the absence of Dr. Siow’s evidence, or anyone’s evidence to the contrary, his use 
of “balance of probabilities” indicates that Dr. Siow knew that he was not conducting a 
routine scan for Dr. Mehdiratta for the purposes of treating a patient. 



[7] The parties have discussed entering a redacted version of the report. One option is to redact 
the entire summary. Another is to redact all but the second paragraph under the summary 
section that explains that the abnormalities found are in locations common to brain injuries. 
In my view, a full redaction of the summary is appropriate. Despite my ruling that the 
SPECT scan is admissible and passes the legal test for novel science, it is nevertheless a 
controversial diagnostic tool amongst the neurological community. One of the 
controversies is whether the scan can identify traumatic brain injuries with sufficient 
specificity. Dr. Siow’s statement that the areas of abnormality are common indicators of 
traumatic brain injury goes to the heart of this dispute within the neurological community. 
Whether the Plaintiff has a brain injury goes to the heart of the dispute between the parties. 
The stakes are simply too high to allow any opinion of Dr. Siow to be admitted this way at 
this time. 

[8] Dr. Mehdiratta is free to explain his reliance on the report and the scan itself. To the extent 
that he has relied on Dr. Siow’s diagnosis or interpretation of the scan, he can refer to Dr. 
Siow’s views that the areas of abnormality are the most common locations in traumatic 
brain injuries. It is well established that experts can refer to other reports they relied on and 
have accepted as true in forming their opinion (Reimer v. Thivierge, 199 CanLII 9303 
(OCA)) It may also be that after Dr. Mehdiratta’s evidence and cross-examination another 
version of the SPECT scan report (with fewer redactions) may be made a subsequent 
exhibit. It remains my role to re-evaluate and weigh the probative value and prejudicial 
effect of another version of the report going in after Dr. Mehdiratta’s oral testimony, not 
as proof of the truth of Dr. Siow’s analysis, but as proof of the underlying information that 
Dr. Mehdiratta relied on. For now, only the redacted version removing the full summary 
section of the SPECT scan results is admissible. 

[9] I preserve the option to expand on these reasons in a formal decision at a later date. 
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