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I. Introduction
n I'he applicants challenge the constitutional validity of the recent change in Ontario
law that will retroactively open confidential adoption records and allow access Lo identifying

information without the consent of the person being identified.

2] Under the old law, adoption information could only be disclosed to adoptees or
birth parents, health or salety reasons aside, with the consent of both parties.  Under the new
law, which is set out in a new sub-part lthat has been added to the Fited Sraristics Act’ (“the
VSA™, personal identifving information will now be disclosed without the consent and even

contrary to the wishes of the affected adoptee or birth parent.

[3] The applicants arc threc adult adoptees and a birth parent.  They are in their 40s
and 30, They have lived their lives w dale on the assumption that their birth and adoption
records would remain confidential and would not he “retroactively™ opened, revealing their

personal identifying information without their permission,

[4] The applicants challenge the validity of g5, 48.1, 48.2 and 48.11 of the recently-
amended VSA, the key provisions that provide for the disclosure of the identifying information.

The applicants submit that the impugncd provisions violate 5. 7 of the Canadian Charter of

VRS0, 1990, ¢, V.4, The new law was fully proclaimed in foree on Seplember 17, 2007

* Strictly speaking, as counsel for the inteevener corrcelly poinled oul, the new law is not retroactive but
retrospective, Retroactive legislation is backward-looking and takes cffeet as of a dale prior 1o the datle of enactment,
Retrospective legislalion 14 forward-looking and attaches new consequences for the future (e.g. adoption records will
now be opened) (o events that took place bulvre the new law was enacted {adoption records had been sealed). See
the discussion in Epdciers Linis Metro-Rickeliew Ine., division "fcorogros" v. Colfing [2004] 3 5.C.R. 257 al para.
46, The oew law 15 therefore retrospective, 1 will, however, continoe to use the word “retroactive™ in thase reasons
because this is the wore commeon expression and is more easily inderstood, 1Tis is the ward that was used in the
Ontario Legisiature when the new law was enacled. N is alse the word that is used in the adoption literature and in
rublic discussion, The gist of the applicants’ concern is that even though the new law will not take effect in the
past, it reuches back and “retroactively™ opens up confidential records that for decades have been inaccessible and
provides for the release of identilying information that until now required the consent of the party being identified.
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Rights and Freedoms® (“the Charter™) in a manner not justified by s. 1 and are therefore of no

foree or effect.

[5] The issues raised in this lawsuil can be stated broadly as follows. Is it a breach of
the Charter for the government to retroactively disclose confidential birth and adoeption
inlormation to a searching birth parent or adoptee without the other’s consent? Is (here a
Charter-protected right te privacy in the disclosure of this personal information? Has this right
been denied o the applicants? [s the government’s denial of this right a reu.;mnablc limit that can

be justificd in a fiee and democratic society?

(6] For ease of reference, [ will refer to the recent amendments to the VSA as “the new
law,” to the three sections that are being challenged herein as “the impugned provisions” and to

the previous legislative regime as “the old law.”

Ik, The legislation
{1) The old Jaw

17] Adoption orders. The history of adoption legislation in Ontaric was summarized
by this court 1n Mearchand v Onterie.”  In 1921, Ontario enacted the Tirst Adoption Act”® The
Act gave judges the power to make adoption orders, which extinguished the birth parents” rights
respecting the child and made the child, for all intents and purposes, the child of the adepting
parcnt. Judpees had discretion to give the adopled child the surname of the adoptive parent 1n the

adoption order. The 1921 Adoption Act provided that adoption applications would be heard in

f’ Part 1 of the Capstitition Aci, 1982, being Schedule B to the Conada Act 1982 (UK, [982, ¢ 11.
* (2006}, &1 QR (3d) 172 (Sup. CL Jus.) at paras. 6-186,
TS.00 1921, ¢. 55
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chambers, but did not otherwise impose secrecy over adoption or records. A copy of every

. . . §
adoption order was 1o be forwarded 1o the Repistrar General to be recorded.

(8] Six years later, adoplion records were made confidental. Section 9(3) of the 1927
Adoption det 7 provided that papers used for an adoption application “shall be sealed up and shall
not be open {or inspection save upon the direction of a Judge or the Provineial Office.”™ The
1927 Act aiso required the Registrar General to establish a register of adoption orders and to
mark the birth regisirations of adopted children with the word “adopted.” In 1954, the Adoption
Act was repealed and adoption became repulated under the Child Welfare Act.? the PIECUTSOor 10

the Child and Famihy Services Act?

Bl The Child Welfare Act was amended in 1978 to establish the “voluntary disclosure
registry,™” 1{ buth the adult adoptee and his or her birth parent registered, and both parties as
well as the adoptive parents consented. then identifying information would be disclosed and a
reunmton could take place. The registry accepted voluntary registration but did not actively search

[or unregistered individuals. "'

[10] In 1685, the Ontario Minister of Community and Social Services appointed a
special commissioner, Dr. Ralph Garber, to make reecommendations regarding the disclosure of
adoption information.’ The pravisions of the Child Welfare Acr were amended to incorporate

most of the recommendations in the Garber Report. Notably, the legislature did not accept a

fMarchamd, Stprre ol d At para. 6.
TR0, 1927, ¢ 53,

Y500 1954, ¢ &

PRS0, 1990, ¢ C. L [*CTFSAM
5.0, 1978, ¢. 45, ss. S0-81

I Muarchand, supra note 4 at para. 9.
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recommendation that adult adoptees be provided with identifying information about their birth
parents wilhout the birth parents’ consent. The reason given by the Minister for this decision

was the protection of the birth parent’s confidentiality and privacy. '3

[11] The post-Garber amendments 1o the disclosure provisions of the Child Welfare Act

*1* ‘I'he disclosure register became an aclive search

established the “adoption disclesure register.
systern whereby adopted persons and certain categories of birth relatives could be located even if
they had not registered in the passive registry. The identifying information of located persons
could be exchanged only if both parties agreed. The Registrar had discretion to permut disclosure
of identifying information without this consent when the disclosure was required for the health,
safety or welfare of any individual.’® Policy guidelines, under which the Registrar’s discretion
wag exercised, stated that this section was “intended primarily for ‘true emergency’ siluations,
arnd not to circumyvent the normal disclosure process and consent requirement where time 15 not

- W |
of the essence™. ™

[12] The form of the adoption order has changed somewhat over time. During the time
period that affects the applicants, an adoption order contained the pre-adoption sumame of the

adopted child {typically the birth mother’s surname), the names of the adoptive parents and the

17

adopted child’s post-adoption surname.”” The adoption order thus containg information that

2 Dr. Ralph Garber, Dean of the Faculry of Social Work at the University of Toronto, delivered his report
Disclozure of Adopeion Infurmation (o the Minister of Community and Social Services in Movember 1983 [“the
Garber Beport™).

'Y Varchand, suprg note 4 ar para, 19,

" OFSA. supra note 2, 55, 162-174,

¥ fhid, 5. 168.

'* Ministry of Community and Social Services, Policy and Guidelines for the Discloswee of Adoption Information
(Fehruary [983).

Y Chiled Welfare Act, 8.0, 1954, ¢, 8, 5. 71 {as amended by 5.0, 1958, ¢, 11); An Act 10 revise the Child Welfure det,
500 1978, ¢ BS, 5 B0(2Y, Chitd wnd Family Services Adee, RSO 1980, ¢, 11, 5, 162{3): see also 5. 165(23a).
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would help a searching adoptee find his or her birih mother and help a birth paremt find his or her
binlogical child.

[13] Birth registrations. Parents in Ontario have been under a legal obligation since

1868 10 register the births of their children with provincial authorities.”®  During the time period

that aflects the applicants, a registration of birth has contained the following information: the
child’s name, the date and place of birth, and the birth mother’s particulars (her namc, age,
marital status, and residence at date of child’s hirth}. If the mother was marricd, (he registration
of birth also contained the husband’s particulars. If the mother was unmarried, the birth father’s

particulars were not recorded unless the father had acknowledged patermity, 2

[14] In 1058, (he VSA was amended to allow the adoptive parents to apply for a
substituted birth registration as if the adopted child had been born to the adoptive parcnts,m
When a substituted registration of birth was crealed, the original regisiration was withdrawn

from the repistration files and sealed !

[15] As a result of the 1958 amendments, about sixty per cent of adopted persons in
Ontario have two registrations of birth: a sealed original birth registration containing the

information noted above and a substituted birth registration containing the post-adoption name

and the particulars of the adoptive [:rsn"erﬂ:s,22

¥ gn Act to provide for the Registration of Hirths, Marriages and Deaths, 5.0, 32 Victotia, 1868, The Supreme
rourt of Canada has held that the accurate and prempt recording of births is & pressing and substantial legislative
oblective: Tracink v. British Cotumbia fAntorney General), [2003] 1 S.CR. %15 ul para. 33

bt Starisiios Act, 5.0, 1948, ¢, 97,5 6, O, Rep. 217/4%, Form 2; Vitaf Statistics Aer, R.5.0 1980, ¢ 524, 5 &
I}.R.O. 1580, Reg. 842, Form 2.

I onid and Family Services Statute Low Amendment Act, 2006, S.00. 2006, ¢. 5, 5. 33,

2 4w Act 1o amend the Vil Statistics Act, 5.0, 1958, ¢, 122; 0. Reg. 739, 85, 1-4; RO, 1980, Reg. 942, 5. 14 and
Form 6; ¥5A & 28(2).

2 Aarehand, supre ote 4 gt para, 26
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[16] In sum, adeption records in Ontario have heen confidential since 1927. A
searching adoptee was not entitled to a copy of his or her adoption order or eriginal birth
registration in order to learn the name of the birth mother and possibly the birth father. A
scarching birth parcnt was not entitled to a copy of the adoption order in order to learn the
adopted name of his or her biological child. "The adoption records system In Ontario, subject to
the health and safety cxceptions noted above, was a closed system that permitted disclosure

{abscnt rue cmergencies) only in cascs of mutual consent.

(171 The “old” system has been upheld by Ontario courts as striking a reasonable
halance among the different and ofien competing mtercsts of the members of the adoption triad -

birth parents, adoptees and adoptive parents.

{2) The new law

[1%] In November 2005, the Ontario Tegislature enacted the Adoption Information
Disclosure Aot {“MD.%”)."”‘ The AIDA, in essence, replaced the closed records system with a
more open system by adding a new sub-part to the VSA titled “*Disclosure re Adopted Persons™
at ss. 48,1 to 48.12. The full text of the provisions that are being challenged on this apphcation,

55, A% 1. 48.2 and 48.11, is set out in an appendix attached to these Reasons.

REl Section 48.1(1) of the amended VSA provides that an adopted person may apply to
the Regisirar (ieneral for a copy of his or her birth registration or adoplion order.  Section
48.2(1) provides that a birth parent may apply for copies of the adopted person’s birth

registration, substituted birth registration and adoption order. Section 48.11 authorizes the

% fhid at para 105,
8.0, 2005, €25
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Registrar General to “unseal” any file that has been sealed to date for the purposes of any

requests made pursuamt to the above-noted sections.

[20] An adopted person who is 18 years old or older will now be abie to oblain copics
of his or her adoption order and original birth registration. With this information, (he adult

adoptee will be able to identify his or her birth mother, and possibly birth father.

[21] A birth parent will be able (o obtain the information contained in the birth
rogistration and the adoption order il the adoptee has reached 19 vears of age. The adoption
order will provide identifving information about the adoptec, specifically his or her adopted

pame.®® With this information, the birth parent may be able to locate his or her biological child.

[22] The new law also provides that birth parents and adult adoptees who do not wish to
be contacted can file a “no contact™ nitice with the Registrar General. If a “no contact” notice
has been filed, the scarching birth parent or adoptee must agree in writing not 1o contact the
person who registered the “no contact” notice before they can obtain a copy of the birth
registration or adoption order. Anyone who violates a “no contact” notice may be subject 1o

crinlinal prosecution and fined up to $50,000. 2

[23] For persons who do not wish to have their identifying infuormation disclesed, ss.
48.5 and 48.7 ol the VSA provide that birth parents and adult adeptees can apply to the Child
and Family Services Review Board (“the Board™) for a “non-disclosure order.” Scetions 48.5(7)

and 48.7(3} of the VSA requires the Board to grant a non-disclosure order if it is satisfied that

* Any information about the adoptive parents would be removed: s, 48.2(1).
M WEA 55 4.4 and 56.1.
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“hecause of cxceptiopal circumstances the order is appropriate to prevent sexual harm or

"™

significant physical or emotional harm to [the adopted person or birth parent]

[24] In sum, the new law opens past and future adoption records to scarching adult
adoptees and hirth parents. Mutual consent js no longer required beforc the identifying
information can be released. There are two safeguards in the new law to protect those who do
not want their identifying information disclosed - first, the “no contact”™ notice, and scoond, the
right 1o apply to a government Board for a non-disclosure order that will be issued if certain pre-

conditions are satisficd.

{3) Scction 7 of the Charter

125] Section 7 of the Charter provides that everyone has the right (o lifc, liberty and
security of the person and the right not to be deprived thercof except in accordance with the

principles of fundamental justice.

[26] The analysis under 5. 7 involves a two-step process: the applicants must show first,
that thete has been a deprivation of their right 1o life, liberty or security of the person, and
second, that this deprivation was not in accordance with the principles of lundamental justice.‘ﬂ
If a breach of <. 7 has been established by the applicants, the burden then shifts to the
government respondent to show, under s. 1, that the breach of s. 7 is nonetheless a reasonable

limit on the 5. 7 right and can be demonstrably justified in a free and democratic society.™

P Chavkooui v, Canada (Clrizenship ard hnmiprations, [2007) S.C.0 No. 9 at para. 12; Slencoe v. BC (Human
gfigi:rrs Commisgiond, |2000] 2 5.C18. 307 ot para. 47.

™ Section 1 of the Charter provides that the rights and freedoms set out in the Chavter are guaranteed “subject ooly
to such reasooable limits preseribed by law as can be demonstrably justificd in a free and democratic society.”
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111. The parties’ positions
{I) The applicants’ position

[27] The applicants do not oppose the new law on a going-forward basis. They do not
argue that the repistrations and records of future adoplions must be sealed. Rather they object to
the retroactive application of the legislation — that the new law now allows searching birth
parents and adoptess 1w access identifying information that up to now has been sealed or

otherwise inaceessible.

|28] The applicants submit that this is not a case where both sides in the dispute have
Charter-protected rights. The opening of confidential adoption records on a retroactive basis and
the removal of the consent requirement violates the applicants’ right 1o privacy under s. 7 of the
Charter in a manner that cannot be justilied under 5. 1. On the other hand, the night of searching
adoplees or birth parents to gain access to confidental adoption information, although important
and heart-[elt, i3 not a Charter-protected right. Neither the no-contact veto nor the ability o
apply to the Board for a non-disclosure order, say the applicants, can save the impugned
provisions. In order for the new law o be constitutional, Ontario should do as the other
Canadian provinces have done - either keep the mutual consent system in place or, if adeption
records gre W be opened retroactively, provide a disclosure vete to adoptees and birlh parents

who do not want 1o have their identifying information disclosed.

[29] Personal privacy is a matter of great impertance for each of the applicants, I'er the
purposes of this litigation, each of them took steps to safeguard their privacy. Two of the

applicants obtained courl orders allowing them to usc their initials in the notice of application.
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All of them were careful 1o exclude information from the public record that could identify them,
such as birthdates or places of hirth, None of them want to be found by a birth parent or an

adoptee unjess it is with their consent.

130] Joy Cheskes, the first named applicant, s a school tecacher. She was adopted
shorily after her birth through a private adoption agency in Ontario. She has four siblings, one of
whom was also adopted. All five of the children grew up as part of a “close-kuit” and
“suppartive” fanily. She describes her adoption experience as “wholly positive™ for both herself

and her family.

[31] Ms. Cheskes believes very strongly that the decision 1o diselose her identifying

information to her birth parents 15 hers alone 10 make:

By identity and lecation and the genetic relationship with my biological
parents are intimate and perscnal matters of fuindamental persenal
imporlance. .. [this] i3 my personal information that 1 should have contral
over, 50 | can decide f and when. Recause. personally, T can’t see
anylhing more fundamental than deciding for myself rather than having
somecne else decide for me.”

132] Ms. Cheskes is aware that she had (he right (o register her name on the adoption
registry, which would have allowed her personal identity to be disclosed to her birth mother. She
has given “great consideration to my emotional and psvchological needs as well as the needs of

my famitly” and decided against it:

Remisterning 1o allew my identilving infurmation 1o be disclosed 1o a
hirth-parent would have an enarmous impact on the people closest 1o me
in my life including my parents, my siblings and my daughter. By
disclosing my identity, | am disclosing theirs, too. My family structure is
very stable, sirong and supportive and they have abways encouraped me
to make my own decision whether or not 1o seck or allow disclosure of
persenal information, 1 believed that [ had made the choice (that was right
for me, that mect my personal needs and that would be of he greatest
benefit to my personal emotional well-being as well as that of my family.
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[33] The prospect of having to apply to a government board for a non-disclosure order

that will only be granted in very limited circumstances i$ upsetting:

My reasons for not wishing to seek out my birth family and wanting to
keep my family information privale are my own...l do nat see why |
should be forced 1o reveal this information or go through the stress and
emational turmoil of having to divulge these [eelings to a board in the
hope of then being allowed to keep my personal information private.

534] Denbigh Patton, the second named applicant, is a computer consultant. He was
adopted shortly after birth and has enjoyed an “extremely supporting and happy lifc” with his
adoptive family. Mr. Patton has considered whether or not to list his name on the adoption

registry and allow his identifying information to be released 1o a birth parent:

My present decision is that 1 do not want my personal information that s
in my adoption file to be disclosed 1o my hirth parents. I am not currently
willing to risk travma to my life as it is, to my family, to my laving aging
parents, 1o my identity. This is a weighty decision that 1 have carried all
rmy adult life and will centinue to ponder, Bul it is for me to ponder and
it is I wha will suffer or benefit as a consequence of this decision.

[35] Mr. Patton is conecerned about the impact the disclosure of his name would have,
particularly on his adoptive parents. He is worricd about his parents’ reactions “late in lifc after
raising me with such Jove and commitment, to the disclosure of my name 10 one of my hirth
parents.” He finds no comfort from the option of filing a no-contact preference. The no-contact
provision would not prevent the disclosure of his identity and with that identifying information,

aavs Mr. Paton:

1t would not be hard (o use the Internet or do some simple investigation
and research in order to learn myriad details about my life and whe 1
am... [t causes me stress and anxiety thal someone with a particular
interest in my identity and who [ am could then find my address and
learn about my interests and associations. 1o me, that is much worse
than a birth parent being able to “meet”™ me. The loss of contral over that
decision weighs heavily on my mind every day.
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I'm very concerned about dissemination and sharing. I am most
concerned and  centrally concerned about the disclosure of the
information, period.

[36] Mr. Patton is also distressed by the procedure of having to go before a povernment
board. 1le describes the notion that the privacy sceker should have to supply a justification 1o a

government hoard to maintain Lis privacy as “protesque.”

[37] The imminent loss of control over the rclease of the identifying adoption
mformation that has been collected by the governnent has caused Mr. Patton considerable stress
and anxicty. He has sought medical treatment for symptoms that include tighiness in the chest
and irritable bowel syndrome. For Mr. Patton, “part of what is so stressful... 15 not knowing

what will happen next or when”

[38] C.M. is a social worker. She was adopted shortly alter her birth.  She is happily
martied with four children. She sees herself as having “benefited from the adoption process™ and
believes that “being adopted is part of who [ am.” She recalls being asked years ago, “don’t you
want to [ind your real mother?” $he replied that “my adoptive parents are my real parents” and
she explains that “this short but dramatic interaction has remained with me ever since and my

convietion remains the same. It is a fandamental part of how I define myself.”

[39] CM. has worked with families going through the adoption process and has
counseled them to be awarc of the changes in adoption policy favoring increased openness.
Nevertheless, she *“{irmly beligved that safeguards would continue to uphold a person’s cheice in
(he matter. The existence of safeguards were explained to birth parents and adopted parents as

part of the adoption process.”
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[40] Fourteen wears ago, C.M. first became aware of ads appearing m her local
newspaper looking for a child who had been relingmshed for adoption. The ads began appearing
on her birthday with sufficient identifying information that C.M. knew that the ads were directed

al her, She decided against making contact with her birth parent:

When the first such ad appeared, 1 had lost my father only two years
before. [ did not want to have any correspondence or comimunication
with the other party partly out of respect for my father and out of
consideration for my mother, My mother old me 1o do what was best for
me and [ made a very well thought out decision. My main reasons for
refusing contact was my satisfaction with my life, and the concern of
introducing 1o my family a stranger for whom | had ne emotional
connection.

|41 C.M. responded 1o the ad with some general information about her life and a
request that any further communication go through the registry. Ower the next six ycars, the ads
continned to appear. C.M. wrole again, explaining her desire not to have any contact or
communication, and asking that the ads be stopped. Given the persistency of her searching birth

parent, C.M. doubts that a no-contact preference would “have any meaningful effect.”

Given that my birth parent disregarded the personal request | made in my
response to the first Tetter nol to seek any further contact from me unless
through the appropriate chantcls and that this person instead continued
1o pursue me publicly, | do not believe that a simple “no-contact™ request
will be of any use in protecting me, my children or my sibling and
parenls,  The prospect of having my name made available tw one of my
birly parents, along with the actioms of my birth parent to date in
attempting to contact me cguses me great anxisty and stress.

The no contact 1s wtally irrelevant to me, because no contact will nol
mean that they cannot wateh me, they can’t drive past my house. This
persan could get my name and give this to children that she has, to other
friends, to relatives, It...does not provide me any comfort whatsoever -
whatsoever, other than 1 could be stalked,
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142 C.M. is also concerned that the Board procedure sel out in the new law would
force her to reveal deeply personal information about herself “and plead for someone else’s

permission 1o keep my life private™ She goes on as {ollows:

I have no evidence as to what kind of people my birth parents are and 1
do not want 10 have 1o gather such evidence 0 persuade a government
Ministry or Board that they should safeguard my privacy. T have noe i]l-
will whatsoever towards my hirth parents, but | do want to be left to
make my own cholee about disclosing my  identity to them.

[43] Despite her fears about the disclosure of her identity as an adopted person, C.M.

agreed 1o join as a party to this litigation. She described the reasons for taking this risk when

cross-examined on her affidavit:

I feel that I have no choice hut to plead to the court. T'm hoping that by
pleacding to the court that this enlice process can then be avowled for
myself and for anvbody else who daes not want to go in front of a review
board and have to plead for our privacy.

We are not an organized group. There is nohody 10 speak for us. TTve
arme through a process where T was searched Tor so many vears, and |
knaw the Teclings that T went through wiwn 1 was being searched. It fell
like: I was being hunted, And if 1 can help another person not have to go
through those feeling, 1 feel - - T do feel a responsibility.

[44] The fears and anxieties that C. M. previously experienced, when she first hecame
aware of the ads being placed on her birthday, have begun to reappear. The emetional stress had
gased over time when she realized with cach advertisement that the birth parent had not
uncovered her identity: “Each passing year made me feel more confident that they would not be

able to find me.” However, the new law, says C.M., has renewed these fears and anxicties.

[45] D.S., the fourth applicant, is a business development director {or & research fum,
Ie has two daughters from his first marriage and has been married for over 27 vears to his

second wife, In the early 19705, when he was 20, he had a brief sexual relationship with a young
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woman. Approximately nine months later, I2.8. was telephoned by a government official who
1old hitn that he was the father of an unborn ¢hild and asked him how he intended to deal with
the situatiom. D.8. denied paternity. He was then advised by the government official that he had
nothing to worry about and would not be identified as a father sincc he had denjed paternity.
“They made it very, very clear to me... that this would not go any further... they assured me at

the time that was the last [ would ever hear ol it.”

j46] Several years later, 12,8, learned from a third party that the young woman's baby
had been adopted. He heard nothing further for more than twenty years. Sometime in 2001 or
2002, D.8. received a letter from an Ontario government ministry informing him that records
indicate he is a birth father and asking whether he would consent to contact with the adopted
person. 1.8, believes it was “sheer luck”™ that he received the letter instead of his wife who does
nol know about the adoption.  The unexpected letter has Jeft DS, “fearful of the eftect that an

unexpected revelation would have on my relationships, especially with my wife.”

[47] Aller receiving the letter, I3.5. became more vigilant but “took great comtort from
knowing that the records were inherently private and would requirc my consent before any
identifving information would be revealed.” D.S. says that the assumption on which he has built
his Jife has been “destroved”™ by the new disclosure regime. 118, believes that to tell his wife
only now about the adoption would “sever” their emotional connection. After 27 years of
marriage, savs 125 “l love her too much to put her through this or to threaten the life we Lave

together.”

[48] The availability of the no-contact feature provides no comfort. D.S. feels

compelled to protect his identifying information, rather than live with the [rightening possibility
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ol lus {amily being torn apart by a breach. Even 1f data shows that a breach of the no-contact
agreement 15 rare, says D.S., that i{s small comfort to anyone whase rclationships would be

shattered by such a breach.

[49] For D.8., the Board review procedure is likewise useless and upsetting. D.S. does
not feel that appearing before a Board to justify his desire t0 maintain confidentiality over his
personal identifying information offers him any protection over his privacy or reduces his

cmotional turmoil:

[ cannct risk having any phone calls or communications sent to my
home. Nor do I want to have to reveal my identity in order to protect it or
share my deepest fears with strangers in the hope that they may atlow me
to keep my privacy. This cxposure would reader me even morg
powerless. humiliated and vulnerable. Such an experience would cause
me enormous emotional and psychological stress and T am very worried
of what effect that would have on me and on (he maintenance of my
famnily relationships.

[5(N D.5. states that he made a cholee many vears ago about how he would deal with
the fact of the adoption and order his famiiy life. “These choices have been made,”™ he concludes,

“and I cannet alter them now at the expense of my family.”

[§1] The four applicants speak with one voice. Their position is straightforward, They
say that their right to Itberty and security of the person as guaranteed by s. 7 of the Charter is
infringed by the impugned provisions bocause their personal identifying information will now be
disclosed against their consent and contrary 10 their desires for personal and family privacy.
They suy these infringements are in violation of their right to privacy which in these

circumstances, they argue, is a dental of a principle of fundamental justice.
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[52] The no-contact option, they say, is meaningless becausc the concemn is not about
contact but ahout the disclosure of identifving information. The requircment to go before a
government board to justify one’s ripht 1o privacy, only to be denied this right uniess ene can
show “cxceptional circumstances” relating to his or her personal safety, is harsh and humilating.
It is certainly mot a rcasonable procedurc in a free and democratic socicty that values the
individual’s right 10 keep his or her personal information private. The violation of their Charter-
protected right under s. 7, they say, cannet be justified under s. 1. The applicants ask that the

impugned provisions be declared unconstitutional and of no force and effect.

{2) The respondent’s position

| 23] Ontario’s position is also relatively straightforward. The Attorney General submits
that any system for the disclosure of information relating to adoption must make difficult chowces
between the competing and often irreconcilable demands of those who seek access to
infarmation and those who seck protection of privacy. Among the members of the adoption triad
- adopted persons, adoplive parents, and birth parents -- there is a bread divergence of views on
how the balance between these competing demands should be struck. Ontario’s new adoption
disclosure legislation, says the Attorney General, balances the legitimate needs of all parties by
permitting the disclosure of adoption tecords within a framework that protects the privacy and
well-being of the triad members, The approach in the new law is supported by expert opinion
that favours openness in adoption records and by the positive experience of other jurisdictions
that have opened their adoption records, Onlario says the new law is carefully balanced and does

nol infringe the applicants’ right to liberty or security of the person under 8. 7 of the Charer.
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|54] Even if the applicants can establish this infringement, argues Ontario, they cannot
show that this infringement is contrary o any accepted prineiple of fundamental justice. On the

contrary, savs the Attorney General, the new law is carcfully tailored to protect the privacy of
adopted adults and birth parents as much as is reasonably possible, while providing individuals
with information that 15 ol signilicant persunal imporiance 10 their seli-identity and self-esteem.
Section 7 of the Charter has not been breached. And, even if it has, the breach can be justified

under 5. 1.

{3) The intervencr’s position

[55] The Coalition for Open Adoption Records {“COAR™) represents “searching”
adopted adults and birth parents that favour open adoption records and retroactve access. It does
not speak for “non-searching” adoptees or birth parents, such as the applicants, who opposc the

retroaciive aspect of the new law.

[56] COAR belheves that adopted adults and theiwr barth parents have a right to know
cach other. COAR argues that when Cntario started to seal adoption records in 1927, social
attitudes were very different from what they are today. Tt was considered shameful to have a
baby outside of marrtage. Sealing adoption records was considered necessary as a protection
from the cmbarrassment of “bastardy.” But the times have changed, says COAR. The new law
reflects society’s currert wview, which no longer deems illegitimacy or infertility to be shameful
and which iz based on the premisc that adopted adults should have the samie sccess to ther

medical and personal history that non-adopted people have.

[57] Counsel for COAR supports the submissions of the Attorney General and urges

this court 1o find that s. 7 of the Charter has not been breached, and if breached, that the now law
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is [ully justifiable as a reasonable limit under s. 1. The new law, says COAR, reflects current
norms and social beliefy and containg a carefully balanced scheme that protects the interests of

birth parents, adopted adults and adoptive parents, and is therefore constitutional.

IV. Some additional background points

[58] The written submissions of the parties were extensive. | have reviewed a wide
array of relevant evidence, including the {iled afiidavils and cross-examinations of the parties
and their experts, the history of adoption legislation in Ontarnio, the legislauve debates leading o
the epactment of the new law, and the legislatve approaches that have been taken in other

jurisdictions.

(59] From this small mountain of paper, I have distilled a number of key points that [

"

set out below as additional “background facts.” Some of (hese “background facts™ arc self-
cvident. Others were disputed to some degrec by one side or the other. [ ani, however, satisfied

that the following points have heen established on the evidence before me and provide a helptul

{oundation for the legal analysis that follows. There are ten such points,

[60] One, the movement tor open adoption records is prompled in large part by the fact
that social alitudes have changed. The Garber Report reviewed the assumptions underlying the
need for secrecy in adoption information, including the stigma of illepitimacy, the shame of the
birth mother, and the shame of mnfertility for the adoptive parents, The Report found that these
assumptions, which prevatled in 1927 when adoption records were sealed, arc no longer

supported by modern practice or by the public’s changing attitudes of morality. According 1o the
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Garber Report, these changes in social attitudes “have combined to create increasing public

. . a4
pressure for more openness in adoptien.”

[61] Two, the birth and adoption information that is at 1ssue in this lawsuit 1s intensely
private information and may well be, as the federal Privacy Commissioner has noted, “some of
the most sensitive information in our society.™” Societa] attitudes may have changed over the
years, hut the birth and adoption records that are about (o be opened were gathered during a time
when the stigma of an unwanted or out of wedlock pregnancy or the shame of infertility was
very real and secreey was the norm. Even decades later, the release of sensitive birth or adoption
information may still causc preat harm. The fact that adoption information remains intensely

. o 31
private has been recogmized i our courts.

[62] Three, the protection of privacy is a fundamental value in modemn democracies ™
This is particularly so in Canada where the last scveral decades have seen the enactment of
federal and provincial privacy laws, the appointment of privacy commissioners and the
cmergence of a national consensus that the protection of privacy 1s indeed a fundamental
Canadian value.” The individual's ability to control the dissemination of personal inforrmation is

4

an element of the right to privacy* The Supreme Court has confirmed that all information

aboul a person 1s 10 a fundamental way his own, for him to communicate or retain for himself as

'j"} Gearbar Report, supra note |2 at pp. 234-241,

* Jenmifer Stoddart, the Privacy Commizsioner of Canada, im a letrer to the Ontario Government on May 11, 2005:
“The information at play 15 abselutely some of the most sensitive information tn our society and it was gathered
under the assurance of the uimost confidentiality. Reckless release of this information even 80 years after the event
could cerlainly damape relations within families, and haem individoals ™

T Recep Bov Wo/DD ) (1997), 114 C.C.C{3d) 506 {B.C.C.A) per McEachern C.J.B.C. at para. 43; *T doubr if
there could be any higher privacy right than that enjoyed by an adopled child at least until such time as she, having
attained the age of majority, migit decide o seck owut her natural parents or one of them” Chief Justice
helachern's reasons on this poinl were adopled by the Supreme Courl of Canada in £ ovw. B /D0, [1998] 2
SR 681

¥ fovipne v. Canada (Commissioner of Official Languages), [2002) 2 5.C.R. 773 at para. 24,

¥ See the discussion, balow, para. 114 ef seq.
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he sees fit?™ In Duarte, La Forest 1. stated that “privacy may be defined as the right of the
individval 10 determine for himself when, how and to what cxtent he will release perscnal

information about himsel{,*

[63] Four, the opening of government adoption records is not the only way that
identilying information can be oblained, but it is the most efficient and most rcliable route.
Other methods are also available. Since 1958, for example, an adoptive parent has been entitled
to obtain the original adoption order relating to his or her adopted child. There is no legal reason
why the adoptive parent cannot share this information with his or her adopted child or with
anyone else, Searchers can also register with [nternet search sites and sclf-help search agencies.
They can check city directories, court records, historical town documents, chureh baptismal and
martiage records, gravestoncs, schoul vear-books and newspaper files. Some searchers have
interviewed neighbours, teachers, doctors, clergy and pharmacists who they believe may know
the adentity of the person being sought.  Ads can be placed in newspapers. Accessing
information from government adoption records, however, is the preferred and most efficient
method. This no doubt explains, in large part, why COAR, Parent Finders and many other such

oroups continue to lobby for open adoption records legislation.

j6d] Five, the demand for more openness in the disclosure of adoption information is
based on cxperiences and arguments that arc compelling and heart-feit. The adoption literature
is replete with studies that show that many adopted adults and biological parents expericnce an
extraordinary level of grief, anxiety, and stress becausc they lack personal and family

information. The efforts of these “searching” adoptees and birth parents, and of organizations

MR v Mills, [1999] 3 $.C.R. 668 at para. 80.
R v Dvment, [1988] 2 S.C.R. 417 at para. 33.
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lobbying on their behalf, are rocied in feelings and beliefs that are genuine and completely
understandable. The primary motivating factor (or each group, according to the hiterature, is the
desire to reconcile personal uneertaintics created by adoption. Whether an adopted adult Jacks
biological background mformation or a biolegical parent is denied details on a birth child’s lifc
circumstances, each party considers access to this knowledge as a way to reclaim hidden parts of
his ar herself. Simply put, both adopiees and birth parents interested in finding the other have

- . - 17
compelling reasons for doing so.

[63] Six, the Teelings and the lears of the “non-searching™ adoptees and birth parents
who da not want to be found are no less legiimate and no less compelling. The impact on their
lives and those of their familics is just as significant. The dilference here is that there are few, if
any, clinical studics documenting this impact because the non-searching population prefers
anenymity and is henee unorgamized. Unlike the searching population, it does not have lobby
aroups working on its behalfl Butl the evidence before this court is clear that opening records
relroactively will be harmful to the non-scarching members of the adoption triad. Lives could be
shattered. 'The evidence 1s also clear that some adoptees and hirth parcnts are not interested in
being reunited, They do not want to revisit the past. And, as one adoption expert noted, these

feclings and these individuals are completely normal ™

"R, Duarte, [1990] 1 $.C.R. 30 al para. 27,

" Studies have shown thut the top five reasons why adepted adults have wanted to find their birth parents are as
follows: they were curiows about their genealogical background; they wanted medical history; they wanted to answer
the question, “wha do [ lock [ike® they wanted nore detailed information about their ‘routs’; and they felt ‘out of
place’ in their adoprive family. The wp five reasons why bielogical parents reporled thal they were searching was
because they wanted o establish a relationship with their child; they needed to know the child was well; they hoped
to tnd inner peace or some Kind of healing through contact; they wanted to el the child they loved him or her: and
they wanted to explain their placement decision, The literature on biclopical parents reveals that both genders report
chronic anxicty over the fate of thelr birth children, as well as diminished selfiesteern, depression, feelings of
unworthiness, and cecurent emotions of grief and loss from placement.

** Dr. Anne-Maric Amberd, a professor of sociolopy at York University; sce discussion below and note 39 at 3,
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[66] Seven, because there has been little to no study of the non-searching population,
the social science evidence can only be described as inconclusive in terms of appropriate
legislative design. In making this finding, I rely on a study published by the Information and
Privacy Commission ol Onlario that reviewed the lierature on adeption-related research.”” This
IPC study reecived the approval of Dr. Annc-Marie Ampert, a sociclogy professor at York
Universily, who provided an independent expert review. According to the Vamer Institute of the
Family in Ottawa, Dr. Ampen 13 .the miost informed general expert in the area of family studies in
Canada. One of her areas of expertise is in the field of adoption. Dr. Ampert concluded that the
IPC Study is “the best informed and lcast biased paper [ have ever read on the topic and would
be accepted for publication by any scholarly journal with bigh standards... It is cxtremely well

1
hadanced, >

[67] The TPC Study reviewed the three kinds of rescarch that have been cited to support
open adoption records: search and reunion studies, studies of the impact of open adoption
records legislation in other jurisdictions, and survey rescarch on attitudes about the unsealing of
adoption-related records. The Study found that a close analysis of the research design and
methodology used in the bulk of these studics reveals a significant number of shortcomings
which cast serious doubt on the peneralisability of the results and the validity of some of the
conclusions. First, almost all of the research has been conducted using seif-selected samples of
adoplees, birth parents and adoptive parents, thus biasing the rescarch in favour of positive
outcomes; second, much of the research has been conducted on adoptees and birth parents who

have sought out and attempted te reunite with a birth relative, further biasing the results of the

" Office of the Information and Privacy Commissioner of Ontario, "4 Review of the Literature on Adeption-Related
Research: The lmplications for Proposed Legislotion " {2006).
" Ihid, at 2-3.
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research; third, no studies have been conducted on the long-term cffects of contact vetoes, and
finally. there are no systematic surveys of adoptees, birth parents and adoplive parents on their
attitudes towards ungqualified access to adoption records. As a result, the overall conclusion of
the IPC Study was that “the body of research provides no conclusive evidence to support one

legislative approach over another.™

[6E] Fight, the applicants are very much in the minority in the debate about open
adoplion records. Most adoptees want to know somelthing about their birth parents and even
make contact with them, and mosi birth parcnts want to know something about the whereabouts
and well-being of the child that was adopted. The applicants, however, are part of a small
minority of “non-scarching™ adult adoptees and birth parents who would not consent 1o the
releasc of their identifying information. The data indicates that the size of this non-searching and
non-consenting minority is very small in percentage terms. Only about 3 to 5% ol adopteces and
birth parents would not consent to the disclosure of their identifying information and would

exercise a disclosure veto if it were avajlable.

[69] Nine, the applicants have established a reasonable expectation of privacy — a
reasonable expectation that their adoption or birth registration information, absent health or
safely reasons, would remain private and would not be disclosed without their permission. |
make this finding on several grounds. Since 1927, the statutory [ramework in Ontario has been
predicated on confidentiality. Over the years, as is plain from the evidence, birth and adoptive
parents have been reassured by private adoption practitioners, children’s aid societies, social
workets, lawyvers and sometimes government officials that the adoption records would be scaled
and no identifying information would he released without consent.  As this court concluded n

Marchand, “their understanding and expectation was that their confidentiality would be
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maintatned.”™’  The Supreme Court of Canada has agreed that a rcasonable expectation of
privacy exists with respect to adoption records: sec the Court’s approval of the reasons of the
13.C. Cowrt of Appeal in #.¢/D D)™ and in its recognition in Mills that the expectation of privacy
in certain records such as counseling or adoption records is at a different and higher level than,

43
sav, school attendance records.

[70}] The tenth and final background fact is this: Ontano is the only jurisdiction in
Canada, indeed in Worth America, that gives a retrozchive, unqualified nght to obtain
confidential identifying information of an adopted person or birth parent without the consent and
even over the objections of the individual whose personal information is being disclosed.*® No
other Canadian province allows the disclosure of personal identifying information, absent 1ssues
of health or safety, without the consent of the person being dentified. The provinces that have
amended their Jegislation to improve access to adoption records have ensured that individoals
who choose 0 maintain absolute privacy over their identifying information may do se through

the use of a disclosure veto,
V. The issucs
[71] Two preliminary maiters were raised at the putset of the hearing:

1. Whether the application is premature hecause the applicants have not yet

cxhausted all of their statutory remedies; and

" Marchand, supra note 4 at para, 95,

* Supra note 31, In his decision at the Court of Appeal, McEachern C.1.B.C noted the “reasonable expectation of
the cluld and ber parents” that the adoption information would not he disclosed (para. 13).

¥ Afille, supra oote 34 al para. 136 “with respect to the privacy interest in records |held by third parlies] the
expectation of privagy in adoption or counseling records may be very different from that in school attendance
records,”

1 will discuss the lepislative approaches in the other provinges, the LS. the TLK. and Australia later in thess
reascns as part of the 5. | analysis,
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2. Whether D5, has standing.

[72] The Charter issues are these:

1. Do sections 48.1, 48.2 and 48.11 of the VSA deprive the applicants of their

right to liberty as guaranteed by s. 7 of the Charter?

2. 1o sections 48.1, 48.2 and 48.11 of the VSA deprive the applicants of their

right to security ol the person as puaranteed by s. 7 of the Charter?

-

3. If the impugned provisions deprive the applicants of their nght 1o hberty or
security of the person, is the deprivation in accordance with the principles of

fundamental justice?

4, T not, can the breach of 5. 7 be justified as a reasonable limit under 5. | of the

Charter?

V1. Analysis

{1} Is the application premature?

[73] The Attorney General submits that the application is premature because the
applicants have not exhausted their statutory remedies. More specifically, the Attorney General
notes that the applicants {apart from Ms. Cheskes) have not applied for a nen-disclosure order
from the Board and that Ms. Cheskes™ application to the Board is still pending. The Attorncy
General argues that 1115 a basic principle of constitutional law that a court should only make a
constitutional determination if the case cannot be resolved on other grounds. 1f the Board makes

an order prohibiting the disclosure of the applicants’ information, then the constitutional issue in
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this application will not arise.  More [acts are needed, says the Allomey General. The

application should be dismissed as premature.

| 74] 1 do not agrec. The remedy that 15 being sought on this application, that the
impugned provisions be declared unconstitutional and set aside, 1s being sought under the
“supremacy clause.” s. 5201} of the Constitution Act ¥ hot under s. 2401 of the Charter. The
case Jaw Is clear that if the constitutional challenge 15 brought under s. 52(1), there is no
requircment that all available statutory remedies must first be exhausted.*® The issues raised and
the relicf being sought can be adjudicated on the lacts that are before the court.” In my view,

the application is not premature.

(2} Duoes D.8. have standing?

[¥5] When this application was beard, ! asked counsel if DS, had standing to
participate in this constitutional challenge. 1 was concerned about the fact that he was not an
acknowledged irth parent, onty a possible birth parent. [ queried whether B.S. could simply
contact Ministry officials and have the erroncous information on the applicable birth record
corrected.  Since he had denied paternity, he should not have been listed as a birth lather. In
other words, [ was asking if there were other and better birth parent applicants, i.e. birth tothers
who were concerned about the release of their private information to scarching adoptees or hirth
fathers who bad acknowledged paternity and had been correctly identified as having done so on

the birth record.

¥ Beetion 52(1) of the Constitution Aet provides that “The Constitution of Canada is the supreme law of Canada,
and any baw thut is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no
force or effect.™

*f Falkiner v. Ontarin (Ministry of Community and Secial Services) (1996), 140 DLR 4™ 115 at para. 7.

¥ See Milly, supra note 34; Khadr v, Canada, [2004] F.C) No. 20681: 8 v Morgentaler, [1988] 1 S.C.R. 30 B ».
Hitzeg (20037, 177 C.C.C. (3d) 4489 (Ont, CAL), leave o appeal o 5.0.C. refused, |2004) S.C.C A No. 5.
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[76] Counsel for both D.S. and the Attormney General urged me 1o grant standing.
Counsel for the Attorney General said she was consenting to D.S. having standing for three
reasons: one, L8, has a reasonable belief, based on his two contacts with the government, that
he may be affected by the impugned provisions, i.e. he is not a busy body; two, it would in fact
be very difficult for 3.8, to locate and verify the inlopmation in the relevant birth record because
he ts unable to recall the name of the birth mother: and three, it would not promote judieial
ceomomy of a different birth parent had (o bring the same challenge, particularly since the

fovernment's cvidence, said counsel for the Attorney General, would be the same,

|77] Given these submissions and, in particular, the request from the Attorney General
that the issues in this constitutional challenge relating to birth parents not be deferred and then
re-litigated on the same evidence, T find that DS, has standing to challenge the impugned

Provisions.

(3) Has there been a breach of the applicunts® right to liberty?

178] This case, in essence, is about the applicants’ right o privacy. The basic issue is
whether the applicants have a Charfer-protected ti ght to privacy in circumstances such as these
where confidential, personal information is about (o be released by the governmenl, retroactively
and without their permission, to the persons whom they would least want to have it. The issue js
not whether the applicants’ privacy has in fact been mfringed by the impugned provisions —
clearly it has — but whether this infringement constitutes a breach of thejr rights under the

Charter and is therefore unconstitutional.
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[79] Unlike other bills of rights, there is no freestanding right to privacy in the
Charter™ Wari ght to privacy exists under the Charter, it has to he found in the provisions thal
touch on matters of individual autonomy. For example, the case law is clear that there is a
constitutional basis for the protection of privacy in situations involving unrcasonable search and
seizure. The Supreme Court has recopnized that the primary purpose behind the right set out in
5. 8 of the Charter — the right to be securc against unrcasonable search and seizure - is the

pratection of the privacy of the individual.*

[RO] The Supreme Court has also indicated in several cases that “cerlain privacy
interests may also inhere in the s. 7 right to life, liberty and security of the pCISGﬂ.“Sﬂ The
Ontario Court of Appeal referred 1o some of this case law in a recent decision and pronounced
what should now be beyvond dispute — that the protection of privacy as a fundamental value is
“enshrined” not only in s, 8 but also in s, 7 of the Charter.’! In other words, Privacy intcrests are
not only protected in search and seizure cases under s. 8, but also in certain circnmstances under

5. 7. The guestion. however, 15 whether any s. 7 privacy interest has been infringed in this case.

[81] The Supreme Court has tended o {ind the protection of privacy within the 5. 7
liberty inlerest more oflen than within the security of the person guarantee. There are cases that

sugpest the latter, but most of the Court’s jurisprudence focuses on the liberty interest. The Court

A Entensior v. Lee (2006), 77 QR (3d) 621 (C.A) al para. 63, The inlervener argues that if Parliament bad wanted
ta protect privacy as a free-standing right in the Chareer, il could have dang so expressly. For example, section S off
the Quebee Charter of Human Rights and Freedoms, B5.0Q ¢ C-12, enacted in 1975, provides cxplicilly thart
“every person has a cight o respect for his private fife”

* Dheweny, supra note 35 al para. 26; Drarte, supra nole 36 at para. 33: “our right under s. 2 of the Charter cxtends
to a right to be free from unreasonable invasions of our right W privacy.”

R v Hehers, |1990] 2 S.CR. 151 and £ v. Broples, [1991] 3 S.C.R. 593, cited in Dagg v. Cowada (Minister of
Fhienree), [1997] 2 S.C.R. 403 at paras. 65-66. Sec also O'Conaor, infra note 33 at pare, 0 and M (AL v Kpar,
(199774 C.R.(5") 220 (5.C.C)

" Cash Converters Canada Inc. v Oshawa (Cing, 2007 ONCA 502 at para. 29 — 30; also see Eutenier v, Lee, supra
note 48,
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has noted (hat these privacy interests are at their strongest where aspects of one’s individual

identity are at stake.™

[82] The clearest statemcnt that a privacy interest inhetes in the right to liberty in s. 713
probably found in & v (rConnor”? 1t was here that the Supreme Court stated that “respect for
individual privacy is an essential component of what it means o be free” and, as a corollary, that
“the infringement of (his right undeniably impinges upon an individual’s *liberty” in our Iree and
democratic society.”? Even more pertinent to this litigation is what the Court said about the

disclosure of private information and its impact on a person’s liberty under 8. 7 of the Charter:

When a private document or record is revealed and the reasomnable

expectation of privacy therein is therehy displaced, the invasion is not with

respect to the particular document or record o question. Rather, it i3 an

ittvasion of the dignity and sell-worth of the individual, who enjovs the right

to privacy as an casential aspect of his or her liberty in a free and democratic

society.”
[83] Tn this case, to track the language of the Supreme Court in the O Connor cxcerpt
above, the disclosure of the birth and adoption records under the new faw, In clrcumstances
where a reasonable expectation of privacy has been created (recall the finding of fact above)
constitutes ap invasion of the dignity and self-worth of each of the individual apphcants, and

their right to privacy as an essential aspect of their right to liberty in a Iree and demuocratic

society has been violated.

[84] Neither the no-contact provision nor the non-disclosure procedure tempers this
breach of the applicants’ liberty interest. The no-contact provision does not prevent the release

of the information. As for the nen-disclosute procedure, as | have already noted, the Board will

5f Milis, yupre note 34 at para 80
119954 S.CR 411
* thid per L'Heursx-Tube 1. at para, | 4.
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grant a non-diselosure order only in exceptional circumstances and only to prevent sexnal harm
or “significant” physical or cmotional harm. The non-disclosure order will not granted simply te

prolect one's privacy.

[85] ! thercfore have no difficulty concluding on the evidence before me that the
applicants’ right to liberty as set out in s. 7 and as interpreted by the Supremc Court of Canada in

O'Connor has been infringed.

[86] There is another basis upon which the right to Iiberty may have been infringed. I
say “may have been™ because it is not necessary for me o make a finding on this alternative

ground. T will, however, add these comments,

187] The casc law is clear that the liberty interest protected by s. 7 of the Charrer
includes more than freedom from physical restraint. The liberty interest also protects the rights of
citizens to make fundamental life choices without interference from the state. Or, to put it in the
language used by the Supreme Court in Malmo-Levine, the right to Jiberty in 5. 7 includes the
“right to an irreducible sphere of personat autonomy wherein individuals may make inherently
private choices free from state interference.” The only caveat is that the decisions being made
must be fundamentally or inherently personal such that, “by their very nature, they implicate

basic choices going 10 the core of what it means (o enjoy individual dignity and independence.

[88}] For example, the courts have found that a person’s decision where to live and

locate one’s home is a fundamentally personal decision going 1o the very essence of what each

** Ihid at para, 120

Mg v Malmo-Levine, [2003] 3 S.C.R. 571 at para. 85, quoting Godbour v, Longueni! (Fille), [1997]3 8.C.R. 844 al
para, 66, Alse see Rlencos v Aritivh Columbia (Hfuman Rights Commissian), [2000] 2 S.CR, 307 at para. 83, at
mara. 49, B.{R; v. Children's Aid Societv of Metropolitan Toronto, {1995] 1 S.C.R. 315 at 363-9;, Morgentaler,
supra nole 47 per Wilson 1. {concurting); and Hitzig, swgra note 47at para 92,
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individual values in ordering his or her private affairs, and that the state should not to be
permitted to interfere in this private decision-making process absent compelling reasons for
doing so.” The courts have also found that the decision to usc marihuana, for those with a
medical need to use marihnana to treat the symptoms of their scrious medical conditions, is also
one of fundamental personal impnrtancc.sﬂ How then, ask the applicants, can an individual’s
decision about the disclosure of identilying adoption information that could profoundly alter his
or her life be anything other than a fundamentally personal decision that is also protecied by the

liberty interest in s, 77

[B9] The decision whether or not to permit the disclosure of onc's identifying
information to one’s birth parent or adopted child, say the applicants, 15 a fundamentally personal
decision with enormous implications. Their affidavit evidence on this point is clear. It is a
decision that the applicants have considered over the course of their adult lives, and Tor various
personal reasons they have decided not to allow the government to release this inlormation,

They may decide diiferently one day but that decision, they say, 1s theirs alone to make.

|40 The Attorney General submils that the ‘fundamentally personal decision” line of
cases does not apply because here the private information is under the control of a govermment
ministry. Strictly speaking, the decision whether or not to release the identifying information is
the government’s, not the applicants®. [ accept this distinetion but 1 am maore persuaded by the
following two points ~ the first point was made by a Supreme Courl judge and the second by an

expert on adoption. First, that all information about a person is in & fundamental way her own,

?

Ooelboer, ibid. at paras. 67-3,
* Hitcig, supra note 47 at para. 93,

e Ln
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for her o communicate or retain lor herself as she sees fit,” and sccond, that the facts
surrounding an individual’s adoption beleng to thal person regardless of where and how that
information is stored.’™ Furthermore, to say that the information is in the “control” of a
government ministry begs the very question that’s before me. The applicants argue that though
the government posscsscs their identifving information and could physically transfer 1t to any
party. 8. 7 ol the Charrer protects their ability to choose whether the government may make such
a transfer, | can see no reason why the government’s collection of personal information permits
it to intrude on fundamental personal choices that would otherwise fall within the ambit of the

liberty interest.

|51 In short, the line of cases that streiches from Morgenialer to Malmo-Levine may
well support a second ground for hinding a breach of the right to liberty in s, 7 of the Charter.
However, as I have already noted, it is not nceessary for nie to resolve this issue. [ have found a
~ breach of the right to liberty by focusing on the informational privacy interest and applying the

reasonng in €' Conror as set out above,
{4) Has there been a denial of security of the person?

[92] Having found that the right to liberty has been inlringed, there is no need to find
that the applicants’ right to security of the person has alsoe been infringed. Ior the sake of

completeness. however, [ will add these brief comments.

[43] The right under s. 7 1o securily of the person has been held to protect both the

physical and psychological integrity of the individual. Serions state-imposed psychological

* Dyment, supra nole 35 at para. 33
" Garber Repors, supra nate 12 at 27,
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o' However, the state action

stress can amount 10 a breach of the security of the person guarantee.
that is being challenged must have had a serious and profound effect on a person’s psychological
intcerity. It is not enough that & law simply upsets a particular claimant. The right to sceurity of
the person does not protect the individual from the ordinary siresses and anxieties that a person
of reasonable sensibility would suffer as a result of government action. In order to copstitute a
deprivation of security of the person under s. 7 of the Charter, the state action complained of

must be shown, on an objective standard, to cause a serious and profound effect on the

' - - T a2
psvchological integrity of a person of reasenabie senmbﬂuy_ﬁ‘

[94] Here there is no medical evidence thal states definitively that any of the four
applicants have been seriously and profoundly affected in terms of their psychological integrity.
None of the applicamts has been examined by a psychiatrist or a psychelogist. However, in my
view, in the circunistances of (his case, individual medical examinations may not be needed to

find that scrious state-imposed psychologicat stress has been sufficiently established.

195] One of the applicants’ cxpetts, Dr, Nitza Perlman, states in her affidavit that given
the intensely personal nature of adoption information, any scheme that favors disclosure over
privacy “puts the emotional and psychological well-being of the affected individuals al senious
risk.” The risk of harm is not merely the actual disclosure of the information, she says, “but also
the contemplation that such disclosure could take place at any time without their consent or prior

approval.”

[98] In circurnstances such as we have here, where the alfidavit evidence of the

applicants is uncontradicted, and the traumatic implications of disclosure are corroborated by the

Y Blencoe, supra note 56 at para. 83
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expert and uncontradicted opinion of an experienced climcal psychologis, it may well be
possible for a court to find the necessary level of state-imposed siress and a resulting
infringement of the right to sceurity of the person, even in the abscnce of individualized medical
assessments. | simply offer these comments. 1 do net have to make this finding because I have

already found a breach of the right to liberty.

(5) Has there been a violation of a principle of fundamental justice?

[97] The sceond stage of the s. 7 analysis, on the facts of this case, is to ask if the
infringement of the applicants’ right o liberty is in violation of a principle of fundamental
justice. The applicants say that two separate principles of fundamental jusbice have been
contravened — the right to be protected against laws that are “prossly disproportional” and the
right to privacy, or at least a formulation of the right to privacy as it applies in the circumstances

of this case.

[58] 1 will deal first with what 1 consider 1o be the stronger submission, that the right to
privacy. in some appropriate formulation, is a principle of [undamental justice and that this

principle of fundamental justice has been contravened,

{59] Scvera) points should be made abeut the meaning of the phrase “principles of
fundamental justice.” First, the principles of fundamental justice that underpin s. 7 are not
limited to procedural justice, but cover principles of substantive justice as well.? Courts have
identified the following as principles of fundamental justicc even though they go beyond
procedure and deal with the substantive content of the law: {or example, the need for mens rea or

guilty mind, the principle of gross disproportionality, the need for reasonably clear laws, and, of

% Mew Brunswick (Minisier of Health) v, G, (4), [1999] 3 5.C.F. 46 at paras. 59-61.
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course. the various rights and guarantees set out ss. 8 to 14 of the Charrer™ which have been
judicially described as cxamples or illustrations of the principles of fundamental justice protected

X
under 5.7.%

[106] Second, like other Charter rights, the rights guaranteed under 5.7, inciuding the
principles of fundamental justice, arc not frozen in time but are continuously cvolving.®® What
was not considered a principle of fundamental justice when the Charter was proclaimed in loree
some twenty-five years age may be such a principle today. Whether any given principle is found
1o be a principle of fundamental justice within the meaning of 5. 7 will depend upon an analysis
of the mature, sources, rationale and essential role of the principle within the judicial process and

in our legal system “as 1t evolves.™
— -

{101 Thitd, the overall context is essential. As noted by the Courl of Appeal in Hizig,
“all parts of the s. 7 analysis must be sensitive to the specilic context in which the claim is
made. .. where legislative provisions arc in play, context refers to the language of the statute and
{he legislative and common law history leading up to the enactment of the challenged
provision.”™ In this case, the “context” factor means (hat I must consider the implications of the

old law, including whether a reasonable expectation of privacy had been created under that law.

| 10:2] Four, the judicial recognition of a new principte of fundamental justice must be

undertaken with care. This decision must rest on accepled analytical criteria.  The process of

“ Reference re 5. 94(2) of Motor Vehicle Act (Britivh Columbia), [1983] 2 S.C.R. 486 [the "8.C. Reforence ]

™ For cxumple, (8} the right to be scouve against unreasonable scarch and scizure, (97 the right not 1o be arbitrarily
detained or imprisoned, {1002} the right to retain cownsel, (12) the right not to be subjected to cruel and unosual
punishment, { 13) the right against self-incrimination and {143 the right to ao juterpreler.

" B Reference. supra note 83, at paras, 35-6.

¥ s WeLachlin T. (us she chen was) noted in Hefers, supra note S0 at para. 72 “1t would be wrong 1o assumc that
th: fundamental rights guaraniecd by the Charter are cast forever in the straightjacker of the law as it stood in 19827
8 B C. Reference, supra note 63 at para, 74.
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elucidating a principle of fundamental justice is not. as the case law makes clear, the
constitutional equivalent of “the Chancellor’s foot.”* Principles of fundamental justice, whether
old or new, must accord, in my vicw, with (he proposition articulated by Mel.achlin C.J.C. in
Charkaoui — that principles of fundamental justices are the “basic principles that underhe our

notions of justice and lair progess.™

[103] What then are the analytical criteria? In the B.C. Reference, Lamer J. (as he then
was} ohserved that principles of fundamental justice are to be found in the basic tencts and
principles, not only of our judicial process, but also of the other components of our legal
system.’ ' In order for a rule or principle to qualify as a principle of fundamental justice for the

purposes of s. 7, three prerequisites must be satisfied:

(1} it must be a legal principle;

{2} there must be a significant societal consensus that it 1s fundamental to

the way in which the legal system ought fairly to operate; and

{3) it must be capable of being jdentified with precision and applied to

. . - ' . . 7
situations in a manner that will vield predictable results.™

[104) In their factum, the applicants submitted that the principle ol fundament justice
contravened in this case is “the right to privacy.” In my view, this proposition 1s stated much too
broadly. A right to privacy simpliciter may be a legal principle, but stated without any [urther

qualification or without any reference to reasonable expeclations it would fail to satisfy the

R Ritzig, suprc note 47 at para. 78,

“ thid al para. 106,

O Charkoewi, supre note 27 at para. 19,

" B¢ Referenve, supra nolc 63 at para. 72,
2 VMalme-Leving, supra tote 30 at para, 113,
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second and third criteria listed above, [t is important to remember that the right to privacy is not

absolute. As the Supreme Court noted in {2'Connor:

Privacy can never be absolute. It must be balanced against legitimate
societal needs. This court has recognized that the essence of such a
balancing process les in assessing a reasonable expectation of privacy
and balancing that expectation against the necessity of interference from
the stats... The preater the reasonable expectation of privacy and (he
more significant the deleterious effects flowing from its breach, the more
competling must be the state ohjective and the salutary effects of that
objective in order 1o justify interference with this right.”

[105] During the course of oral argument counsel for applicants recalibrated the principle
of {fundamental justice that they were positing. They reformulated the applicable principle as
fotlows: when the life, fiberty or security of the person is af stake, any deprivation of these vights
must aceord with reasonable expectotions of privacy and the individual 'y ability (o control the

dissemination of confidential personal (nformation.

[106] Counscl lor the applicants cxplained that this reformuolaten refiected the above-
quoted dictum from O 'Connor and focuscd aticntion on the fact that, in the case at bar, a
reasonable expectation ol privacy in one’s adoption records has been established on the
evidence, and one’s ability to control the dissemination of personal information has been

judicially acknowledged as an element of the right to privacy.

[107] In my vicw, the principle being suggested by the applicants can be stated more
directly as {ollows: where o reagsonable expecration of privacy has been established in the
collection and storage of one's personal and confidentiol information, one should have the

ahility to control the dissemination of this informarion. Ort, lo pul it even more plainly:

O Connor, supra note 53 at para, 118,
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Where an individual has a reasonable expeciation of privacy in
personal and confidential information, that information may not be
disclosed to third parties withou! his or her consem (“the Sugpested
Principle.™)

[108] The question, of course, is whether the Suggested Principle qualifies as a principle
of fundamenta)l justice under s. 7. I now return to the three criteria that must be satisfied before

the Suggested Principle can be recognized as a principle of fundamental justice.

| 10%] First, is this a legal principle? | reiteratc that ‘legal principles’ are not limited to
aspects of the judicial process, but also may be found in other components of our legal systern.
Broadly speaking, privacy norms are a part of the common law, an important feature in out
intermnational conventions, and the core of our federal and provincial privacy laws. All parties

acknowledge that privacy 15 a basic tenet of our system of law,

(110] Turning more particularly to the Suggested Principle, the individual’s ability to
cantrol the dissemination of s or her personal information features with increasing prominence
in legislation and public discourse. ‘There are now extensive legal regimes governing the
collection, storage, and disclosure of personal nformation. Such protection of personal
information is not merely “a vaguc gencralization about what our society considers to be ethical
or moral,” " but rather has come to be a core component of our system of law. This point is only
made maore forcelul given that the applicants have submitted the more tailored ‘reasonable
expectation of privacy’—rather than a broad ‘right to privacy’—us a threshold requircment in the

Sugpesied Principle.

i'*' .00 Reference, supra note 63 at para. 64,
* Rodriguez v, British Colemkio [1993] 3 50K, 519 at para. 26,
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[111] Second. is the requisite ‘sigmificant social consensus’ present? The government
routinety collects person information about individuals, in a variety of coniexts and for a variety
of purposes.  Such collection 1s necessary for the functioning of a modern state.  Where this
information is of a confidential nature, and where individuals have a reasonable expectation of
privacy in the information, there 1s a societal expectation that the povernment will act with great
care. People expect, and arc cnhitled 10 expect, that the povernment will not share such

information withouwt their consent.

[112] The protection of privacy is undeniably a fundamental value in Canadian society,
especially when aspects of onc's mndividual dentity are at stake.”™ The significant role that
privacy legislation plays in legislative enactments 15 reflective of this community concern.
Indeed, the two clements of the Suggested Principle—the protection of reasonable expectations
of privacy and the right of the individual 1o contro} the dissemination of his or her personal
information: -provide the bedrock for the modern understanding of privacy protection. In my
view, the Suggested Principle 1s a basic norm for hew the state deals with its citizens,ﬁ and 11 15
bevond dispute that the Suggested Principle is viewed today by (he vast majority of Canadians as
fundamental to the way in which our legal system, which includes the lepislation cnacted by our

government, ought fairly to operate’

[113] Counsel for the Attorney General raised some concerns about the need 1o balance
interests in the process of formulating a principle of fundamental justice. 1t wasn’t clear to me if

the submissions on this point were directed at the broadly stated “right to privacy”™ principle or at

% As discussed abave in Part 1V, and see Mills, supra note 34 at para. §0.
U Canadiagn Foundation fur Children, Youth, and the Law, [2004] 1 S.CR. 76 at para. 8
* Malmo-Levine, supra note $6 at para. 113,
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the more refined Suggested Principle. In any event, let me set out my understanding of the role

of halancing at the s. 7 stage of the analysis.

[114] The balancing of individual and societal interests within s. 7 is only relevant when
elucidating a particular principle of fundamental justice — and here the relevant interests were
balanced by using language such as “reasonable expectation of privacy.” Once the principle of
fundamental justice has been elucidated, however, it is not within the amiit of 5. 7 to bong into
account any further societal interests, such as the rights of the searching adoptee or birth parent
or the implications for government record-keeping ete. These considerations will be looked at, if
at all, under . 1, where the Crown has the burden of proving that the impugned law is

demonstrably justified in a free and democratic society. ?

[115] The respondent’s argument that the rights of the searching adoptee or birth parent
should figure in the formulation of the applicable principle of fundamental justice is misguided.
It is correct to say that in certain circumstances the court is obliged to balance competing rights.
As the Supreme Court has noted, “when the protceted rights of two individuals come into
conflict ... Charter principles Tequire a balance to be achieved that fully respects the hnportance
of both sets of rights.™" But this is not a case where we have competing Charter-protected
rights. The applicants’ right to liberty under s. 7 has been breached, The riphts of the searching
adoptecs or birth parents to the disclosure of confidential adoption information, although

important and heart-felt, are not protected by s. 7 or any other provision of the Charter.

™ Ihid alpara 9.
I Mitls, supra note 34 at para. 61, citing Dagenais v. Canadian Broadeasting Corp., [1994] 2 S.C.R. B35 at para.
75
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[116] The scarching adoptee’s or birth parents’ right to access 1dentifying information —
“the right to know one’s past”™ - is not a constitutionally protected right under Canadian law.
Claims by adoptees seeking unqualified access to adoption records have been repeatedly refused
by Canadian courts and quasi-judicial bodies such the information and Frivacy Comnussioners.
The right to access information has always been subordinated to the right 10 maintain personal
p]‘il’ﬂi:}".m For example, in Marchand, a case where a searching adoptec was irying to gain
1ccess 1o confidential information that would identify her birth father, this court concluded that
“the applicant’s freedom is constrained by the privacy interest of the man who chooses not to
have his identily revealed 10 her"® and that “there is no liberly right to obtain identifying
information about a person who has expressly refused to consent to its disclosure.™ The same
point was made by the B.C. Court of Appeal in W.(0). D). in reasons approved by the Supreme

Court of Canada.®

| Li7} The proposition that a right to privacy trumps a right of access 10 information is
also evident in our federal privacy and access laws. Consider, for example, the interplay
between the federal Privacy Act™ and the federal Access o information Act, % The interaction of

the two statuies were described by Deschamps I, in Heinz as follows:

The legislative scheme established by the Access Aot and the Privacy Act
clearly indicates that in a situation involving personal information about an
individual, the right o privacy is paramount over the right of access to
information, excepl as prescribed by the legislation.”

W Marchand supra note & at para, 100; Pringle v. diberia (FHumon Rights, Multiculturalism and Citizenship
Commizxien; (2004), 246 D.LR, (4" 502 {Alta. Ct. Q.B.) at paras. 55, $8; . /D0D.}, supra nole 31 at paras. 23, 43,
and 73.

¥ Marehand, ibid, at para. 113,

M hid at para, | 16.

MW g2 0, swpra note 31 at paras. 23, 43, and 75,

" RS.C.1985, ¢ PA20

RS 1983, ¢ AL

¥ 41 0 Heine Co. of Canada Lid., supra note Error! Bookmark not defined. at paras, 24 and 26. 1 would only add

{hat “except as prescribed by legisiation™ can only mean “except as prescribed by constitutionally valid legislation.”
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[118] The Ontario government has histarically recognized the importance of maintaining
privacy over adoption records by excluding these records from the application of the Freedom of

Information and Protection of Privacy Act (FIPPAY

[ 1 1% To return © the issue at hand, this is not a case where the court has to balance
competing Charier-protected rights because the right te access confidential information as
claimed by searching adoptees and birth parents is not a Charter-protected right. Nor is this a
case where we have competing principles of fundamental justice as in Mills, where the Supreme
Court had to balance the accused’s s. 7 right to make full answer and defence against the
complainant’s s. § right to be [ree from unrcasonable search and seizure.® Tt is {nteresting to
note that even where one principle of fundamental justice, such as the right o make full answer
and defence, competes with the right to privacy that is part of another principle of fundamental
justice, namely the right to be sccure from unreasonable search and seizure, the courts have

typically found in favour of privacy.

4 ' .
' The accused in this case was

[120] Consider also the reasoning in R v. W (D.D)
convicted of incest, rape and indecent assault of his sister. Allegedly, a child was bom as a result
of one of the incidents and was adopted.  Relving iu part on the right to make [ull answer and
defense. the accuscd soupht access to the adoption records in order to conduct a DNA patermity
lest. A negative paternity test would have exoncrated the accused of at least the one alleged

incident and seriously damaged (he complainant’s credibility. The B.C. Court of Appeal

recoghized the “near paramountey™ of this right but upheld the trial judge’s ruling that the right

¥ 50, (990, ¢ F-31. When FIPPA was inlroduced, only certain classes of records were excluded from its reach
due to their confidential nature. Adoption records are excluded from the application of FIPPA pursuant to s. 165 of
the CFSA and 5. 28(2) of the VSA . CFRA. supra note 9 at s, 163, VSA, supra note 1 ats, 28023
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of the accused 1o make full answer and defense could not override the privacy rights of the

adopted child. In so deciding, Chief Justice McFEachern said this:

The purpose of the disclosure sought on this application was clearly contrary
to the best interests of the child and contrary to the reasonable privacy
expectations of the child and her parents as contemplated by the Adoption
Acr. In fact, 1 doubt if there could be any higher privacy right than that
enjoved by an adopted child at least until such time as she, having attained
the agl;lz of majority, might decide to seck out her natural parents or one of
them.

[121] Applying the faclors that had been recently articulated by the Supreme Court in
(}'Connor relevant to third party records applications, Chief Justicc McEachern found that all
grounds pointed against disclosure and concluded the issue of “balancing” competing ntcrests as

{ollows:

A halancing process such as is required in this case depends uliimately upon
the view of the judge upon the relative significance of the competing
interests. ‘The right to make full answer and defence is indeed & most
imporiant, constitutionally protected right, but 50 15 privacy, particularly for
innocent children.”

[122] In a concurring judgment, Justice Hall forther explained why no injustice accrued

to the appellant:

For good policy reasons, the legislative regimes in the Provinges across
Canada have long protected and fostered the confidentiality intercsts of
adopted persons and adopting parents, There are compelling policy reasans
ta support this legislative approach and the privacy rights or interests of
these parlies are interests that in my view should be sedulously fostered. 1 do
not believe that in this case the appellunt had any "right" proceeding from
the Charter or otherwise to break in upon the privacy rights of the adopted
child and adopting parents.”

¥ Supra note 34,
™ Supra note 3.
*! ihid at para. 13,
* Ihid al para. 43,
" Ihid at para. 74,
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[123] The Supreme Court upheld the B.C. Court of Appeal's decision “for the reasons of
Cluef Justice McEachern and lustice Hall™. ‘The rcasons of the these two Court of Appeal judges

now have the imprimatur of the Supreme Court of Canada.*

[124] The reasons in W, (D D} underline several important points that have already been
made — about the primacy of privacy rights in adoption cases, about the importance of pratecting
reasonable expectations of privacy, and about the fact that cven where 4 searching birth parent
relies on a prineiple of fundamental justice to gain access to identifying information, this right of

access 1s lrumped by the non-searching adoptee’s right to privacy.

[125] Here, there are no competing Charter-tights. There are no competing principles of
fundamental justice. Any further “balancing” can therefore only take place within the context of
s. 1. The Suggested Principle, in my view, clears the second hurdie — it is a lepal principle about
which there is significant societal consensus that it is fimdamental to the way in which the lcgal

system ought turly to operate.

[126] The third and final criterion 15 that the principle of fundamental justice must be
capable of being identified with precision and applicd to stuations in @ manner that yields
predictable results. I'or example, in Chaoulft, Binnie and Lebel JI. concluded that the policy
objective of “health care of a reasonable standard within a reasonable time™ could not qualify as

o prineiple of fundamental justice because there was no societal consensus about what this means

* Supranote 31,
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or how it couid be achicved.” This suggested health care principle could pot be applied in

practical situations to yield a predictable result.

[127] Tn my view, however, the principle of fundamental justice that iz being suggested
in this case is capable of being identified with precision and applied 10 situations in a manner that
vields predictable results - or at Jeast, with as much precision and predictability as the other
principles of fundamental justice that have been judicially reeognized Lo date. 1L may be helpful

to restate the Suggested Principle for case of refercnce:

Where an individual has o reasonable expectation of privacy in
personal and confidential information, that information muy not be
disclosed to third parties withowt his or her consemt.

[128]} The only part of this Snggested Principle that is argnably imprecise is the part that
requires a Mnding of a “reasonable expectation of privacy” in one’s personal information.
Fortunately, our courts have had considerable expericnee in the search and selzure area, under s.
% of the Charter, with what constitutes a reasonable expectation of privacy. Given this judicial
experience, | sce nothing that is inherently unmanageable or unpredictable about the concepl of
“reasonable expectation of privacy.” This is already a workable legal concept that i being used
on a daily basis by police officers, privacy commissioners, judges and others involved in the
administration of our legal system. [n my view. there is nothing in the Suggested Principle that
is novel or unfamiliar to our law. Nonc of the words or phrases is inherently difficult to

interpret. ‘There is no reason to believe that its interpretation would yield unpredictable results.

[129] In considering how the Suggested Principle would fare in luture cases, it 1s worth

noting that the Suggested Principle finds a familiar context within the s, 8 rubric. Under the 5. 8

¥ Chaouili v. Quebec (Atroraey Geasral), [2005] 1 8.C.R, 791 at para, 209, per Binnie and Lebel 1., dissenting,
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analysis, an applicant must demonstrate & reasonable expectation of privacy in the place or thing
being searched or seized as a threshold issue, where such a reasonable expectation is established,
the state may not conduct an unreasonable search or seizure. Similarly, the Suggested Principle
first requires a showing of a rcasonable expectation of privacy in the collection and storage of
personal and conhidential information; where such a reasonable cxpectation is cstablhished, the

state may not disclose the information to third parties without his or her consent. 1 find tlus to be

a manageable standard thal the courts can apply with predictability in future cases.

[130] in any event, even il this was not the case, 1 would have difficulty agreeing with
the submission that the words and phrascs in the Suggested Principle are inherendy more
difficult to intcrpret and apply than the words and phrases that anchor the other principles of
fundamental justice that are in use today - such as, for example, “the need for reasonably clear
laws,” the principle of Ygross disproportionality”™ or the right not to be subjected to “cruel and

unusual punishment.”

(131] In sum, | am of the apinion that the three criteria for finding a principle of

fundamental justice have been satisficd.

[132] The suggested principle — where an individual has a reasonable expectation of
privacy in personal and confidential information, that information may not he disclosed to third
parties without his or her consent —18, Il DY view, a principle of {fundamental justice that has
been conlravened on the facts of this case. The applicants have established a reasomable
expectation of privacy in the government’s collection and storage of their confidential birth and
adoption records. The impugned provisions (ss. 48.1, 48.2 and 48.11} will permit the release of

this information to third parties without their consent. The applicants are thus being denied the
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ability to control the dissemination of this personal and confidential information. Neither the no-
contact provision nor the non-disclosure order responds to this essential point. The deprivation
of the applicants” liberty interest under s. 7 is therefore not in accordance with the principles of

fundamental justice.

(6) The principle of “gross disproportionality™

[133] Having found that the Suggested Principle is a principle of fundamental justice that
has becn contravencd, it is not necessary for me to consider ihe principle of “gross
disproportionality” which the applicants say has also been contravened. [ should say, however,

that iT 1 werce to consider this argument 1 would not accept it.

[134] In Mualmo-Levine, the Supreme Court held that laws that deprive individuals of
liberty or security will violate fundamental justice if they are “grossly disproportionate” lo their
legislative purpose — that is, the legislative response must not be grossly disproportionate to the
state intercst sought to be protected.” Fundamental justice is not oifended by laws that arc
mevely disproportionate; rather, the legislation must be grossfy disproportionate, so much so that

Canadians would find it “abhorrent or intolerable.™’

[£33)] I would not have been able to conclude on the evidence before me that the
impugned provisions are grossly disproportionate (o the state inlcrest that is being protoeted.
The state interest is in opening adoption records to searching adoptecs and tirth parents. The
average Canadian might find the retroactive application of the new law to be wrong-headed and
unfair, but 1 cannot conclude, withoul maore evidence, that Capadians would find that this

retroaciive aspoet was “abhorrent or intolerable™.
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[136] It gocs without saying, however, that even il the new law is pot grossly
disproportionate, this does not diminish or detract from the finding made above thal the
impugned provisions are in breach of 5. 7. Laws that are not abhortent or intolerable to average
Canadians cap still be unconstitutional. I have found that the applicants have been deprived of
their right to liberty and that this deprivation has not been in accordance with the principles of
fundamental justice. The applicants” s. 7 Charrer right has been breached. The next question is

whether this breach can be justificd under s. 1.

(7} Can the breach of scetion 7 be saved under section 17

{it) {5 section § available?

(137] Can the depial of a liberty right in violatien of a principle of fundamental justice be
justified as a reasonable limit in a free and democratic society? The Supreme Court has made
clear that justifying 5.7 viclations under 5.1 is a difficult task for two reasons: (1) the rights
protected are very significant and cannot ordinarily be overruled by competing soctal interesis;
and (2) contraventions of principles of fundamental justice will rarely be upheld.” Indeed in the
B.C. Reference, Tamer J. (as he then was), speaking for the majority, noted that s. 1 can save a
5.7 violation but “only in cases arising out of cxceptional conditions, such as natural disasters,
the outbreak of war, epidemics and the like.”™ In Charkaowi the Supreme Court Testated this
proposition by noting that it would be possible 10 justify a s. 7 violation under 8. 1 only “in

extraordinary circumstances where concerns are grave and the challenges complex.”!™

™ Mednro-Levine, supra nole 56 at paras. 133 and 141-143,

" fhigt at paras. 159-161 and 169

¥ New Brunswick (Minister of Healthy v. (. (), supra note 62 at para, 99
B Raference, supra nole 63 at para, 93,

M0 ¢ herkaous, supra note 27 at para, 66,
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[138] If these Supreme Court pronouncements are to be taken seriously, and I assume
that they are, then s, 1 is not available in the circumstances of this case to justify the violation of
the applicants” rights under s. 7. This is not a case involving a natural disaster or the outbreak of
a war ot an epidemic; nor is it a case where the circumstances can be deseribed as extraordinary,
the concerns as grave and the challenges as complex. Legislation opening adoption records on a
retroactive basis is no doubt extremely important for many, but the new law cannot be said to fall

within any of the extraordinary or emergency categories Jisted above,

[139] In my view, recourse 1o s. 1 is not available on the facts of this case. There 15
therefore no need for me to enpage ina s. | analysis, Ilowever, it [ am wrong in this regard and

for the sake of completeness, I will undertake the s. 1 analysis.

{h) The secrion 1 analysis

[1443] Section 1 ol the Charrer provides that the rights and freedoms set out in the
Charrer are guaranteed “subject only to such rcasonable finuts prescribed by law as can be
demonstrably justified in a free and demecratic soclety.” A limilation to a censtitutional
puarantee will be justified and sustained if two conditions arc met. First, the objcctive of the
Jegislation must be pressing and substantial. Second, the means chosen Lo attain this legislative
objective must he reasonable and demonstrably justified in a free and democratic society. In
order 1o satisfy the second requirement, three criteria have to be satisfied: (1) the rights violation
musi be rationally connecied to the Charter guarantce; (2) the impugned provision must
minimally impair the Charter guarantes; and (3) there must be a proportionality between the

effect of the measure and its objcctive so that the attainment of the legislative goal is not
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outweighed by the abridgement of the Charfer right. In all 5. 1 cases, the burden of proof is on

the govenment to show on a balance of probability that the violation is justifiable. T

(i} Pressing and substantial objective

(141] I agree with counsel for the Attorney General that the objective of the new law i8
pressing and substantial and that the first hurdle in the s 1 analysis is cleared. The stated

purpose of the AIDA, according to the Minister of Community and Social Scrvices who

ntroduced the new law and whose ministry is responsible for its implementation, s (o provide
both birth parents and adult adoptees information about their past. In the course of her comments

imroducing the bill for sccond reading, the Minster said this:

We believe that individuals who are trying to Jeara about their identity and
personal history should be able 1o do so without unnecessary hurdship and
delay. Qur plan would give individuals whose adoptions were finalized in
Ontario the right (o know about their identity and their history by the
fallowing methads: allowing adoptees over the age of 18 o have access (¢
copies of their original birth records that will provide them with their
original birth name and may identify birth parents; allowing birih parents o
have access 1o birth records and adoption orders once the adoptee has
reached 19: providing the name that the child was given after the adoption;
making all disclosure preovisions for adoptions finalized in Ontario
retroactive 1o cover all records; and, in  cxeeptional safely-related
circumstances, allowing an individual (he right to apply for 4 non-diselosure
order to prevent identifying information from  being released, That,
essentially, is the bulk of the GRS

[142] The applicants also agree that improving access to aduption records for the

purposes just stated may well be a pressing and substantial objective, but only to the extent that

W fegn v Canada, [1995] 2 S.C.R. 513 at para, 182, per lacabucei I, {dissenting, but not on this point),
sumnarizing the “akes test” from & v, Clakes, [1986] | S.C.R. 143,

M2 (3 taria, Legislative Assembly, Official Repore of Debates {Hunsard), 1352 (26 April 2005} ac 6579 (Hoo.
Sandra Pupatell, Minister of Comtmunity and Social Services) al 6579 [“Ontario Hansard of April 26, 20057]
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the legislation is not retroactive and does not, as they say, trample on the rights of other citizens

1o their own sense of identity, personal history and famly.

{i) Rational connection

[143] T also apree with counscl for the Attorney General (hat the “rational connection”
hurdle Tias also been cleared. The rational conmection component in the proportionality test
requires that the measures abridging the right or freedom in question be rationally connected to
the legislative objectives. As long as the challenged provision can be said to further in a general
way an imporanl governirent aim it cannot be seen as irrational.'"™ In my view, the impugned
provisions in the new law canmot be said to be irrational in the sense of being unable to further

the objectives of the new law as were summarized by the Minister in the above cxcerpt.

fiif) Minimal bupairntent

[144] Here 15 where 1 part company with the Attorney General and the intervener. The
question under the “minimal impairment™ prong is whether the Legislature had a reasonable
basis for concluding that the impugned limit interferes as little as possible with the puaranteed
right given the Lepislature’s objectives. The Supreme Court has emphasized that the Legislature
is not required to scarch out and adopt the absolutely least intrusive means of attaining its

objective. However, when assessing the alternative means which were available to the

Y3 Canada Human Rights Commission v faplor, [1990] 3 5.CR. 892 at para 36; Harper v Ceanada {Atioraey
Generaly, 2004 1 5.C.R. 827 at paras. 29-30; & v. Sherpe, [2001] 1 S.CR. 45 at paras. 85 and 89,
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Legislature, it 1s important o consider whether a less intrusive means would achieve the same

objective or would achieve the same objective as effectively. '

[145] Counse! for the Attorney General says that the adoption disclosure provisions in
the new law are “carcfully tailored™ and do not unreasonably overshoot their purposes. Other
free and democratic societies that share Canadian legal and constitutional values, argues Ontario,
such as the United Kingdom, the United States, and Australia, employ analogous legislative
mechanisms to provide access to adeption information within a framework of respecting the

rights and needs of all parties to adoption.
[1446] With respect, I do not agree with this characterization of the evidence,

[ 1471 As 1 have already noted, no other province that has reformed ils adoplion
disclosure law on a retroactive basis has done so without providing non-searching adoptees and
hirth parents with a disclosure veto. Ontario is the only province in Canada, indeed, the only
jurizdiction in North America that gives a retroactive, ungualified right to obtain confidential
identifving information of an adopted person or birth parent without, and even directly contrary

to, the consent of the individual whose personal information s disclosed.

[148] Four provinces comtinue to maintain the systom that prevailed in Ontario under the
old law and that requires mutual consent before identifying information can be released: Quebec,
Nova Scotig, New Brunswick and PLELY 1n the four provinces that have recently reformed
their adoption information disclosure to provide access 0 identifying information on a

retroactive basis, non-searching adoptees and birth parents are provided a disclesure veto: B.C.,

Mgy Chawlk, [1990] 3 S.C.R. 1303 at para. 65,
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6|y Yaskatchewan, the adoption disclosure law

Alberta, Manitoba and Newfoundland.
combines hoth approaches: for adoptions that took place after the 1996 law took effect, the
records are made available subject to a disclosure veto; for adoptions that took place prior to

1996 mutual consent is still required.'”

[149] In the U.S., the handful of states that have opened their adoption records on a
retronclive basis have limited the access to identifying information to adoptees only, not birth
parents: (he seven statcs that have provided access to adult adoptees are Alabama, Alaska,
Kansas, Maine, New Hampshire, Orcgon, and Tennessee. In about half of the U.S. states the
retricval of identifying information remains subject o pernussion or 2 disclosure veto. In the
remaining states, the only way that one can gain access to con fidential adoption records is by

court order based on a showing of good cause or the best interests of the child. 108

[156] In sum, in the LS., the vast majority of states have retained the need for consent or
have given disclosure vetos to the adoptees or birth parents that do not wish to have their private
information disclosed, The scven states that have opened their adoption records have done so for
adoptees only, not birth parents. Contrary to the submissions of the Attorney General, Ontario is
the only jurisdiction in North American that has retroactively opened its confidential adoption
records to both adoptees and birth parents without protecting nem-searching parties by providing

{hem with the right to file 4 disclosure veto,

9 Ciepd Code af Ouebec, 5.0, 1991, ¢ 84, arts, 5B2-3; Adoption Faformation Act, SIS, 1996, o 3, 8 19, Family
Services Act, 5. N B 19RO, oo F-2.2, 5. 91-2; Adoprien Ao, B .S P LI |988 ¢ A-4.1 5 53,

I gdoption Ace, RSB.C. 1906, ¢. 5, 5. 33, Child, Youth and Family Enhancement dct, R 5, A, 2000, ¢. C12, s
74 200, The Adoption Act, C.L.8.M., ¢, A2 s 112; Adnpeion Aer, ST L. 1990, ¢ A-2 1, s 5

" the Adoption Ach, 1998, 5.8, 1998, ¢. A-5.2, Reg 1. 55, 28,

19 ¢ the on-line summary at hitp:/swww americanadoptioncongress.org/state.php.
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[131] The situation in the UK. is similar to that in the seven American states noted
above, with one minor difference that relates to birth parcnts. In Scotland, an adult adopted
person has the right to access his or her adoption and original birth records.'™ In England and
Wales, adopted persons over the age of eightecn have the right to obtain their original birth
certificates.'V? The Children Act, /975 made no provision for birth mothers to access their
hiological children’s birth records.  Consequently, birth mothers criticized the law for not
recognizing their rights and spoke of heir desire to know the fate of their children.  With the
enactment of the Adoption and Children Act 2002, birth parents were given the night to apply for
disclosure ol identifying information, but this was made subject to the adopted person’s consent
to disclosure.”' Thus, the UK. is very much like the seven U.S. states that have allowed access
to identifving information for adult adoptees; the fact that birth parents in the U1K, also have this
right is a minor difference becanse the birth parents’ right 1s subject what amounts to a

disclosure veto that has been given to the adoptee.

1152] The only jurisdiction that has opened its adoption records to both adoptecs and
hirth parents js New South Wales, Australia. The adoption information law in N.5.W. entitles
adopted adults to receive copies of their original birth centificates and information that allows
them to identify their original birth parents. It also gives birth parents the right to a copy of the
cettificate of adoption, and information cnabling them to identify the child whom they had put up

for adoption.'” In short, New South Wales is the only other jurisdiction that provides for

W Adnption of Chitdren (Scotiand) dot, 1930 (LK)
Ve e haddren Aot 075, 0 T2 (UKL, s. 26; Adopion Act (bngland and Walesp 1976, ¢. 36 (LK), 5. 51

" Adoption and Chitdren Act 2002, ¢. 38 (UK.}

N2 N5 Law Reform Commission Report at 7.1-7.23; Adoption Information Amendment Act 1993, Nao, 61 (NSW,
Adnpticon dct 2000, Bo, 73 (NSW), Chap, 3,
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unrestricted “two-way access” (Le. for both adoptecs and birth parents). It is useful 10

remember, however, that neither NS W, nor Australia has an entrenched bill of rights.

[133] The admonition of the Supreme Court in Oakes is that a Charter right should be
interfered with as Jittle as possible. 1f a Charfer right is 10 be breached by a legislative provision,
the jmpairment of that right should be minimal. Here, the new law jettisons completely the
historical requirement for mutual consent,  Identifying information will now be rcleased to

searching adoptees and birth parents without regard (o the fact that the non-searching party has

not cansented to the release of this personal information and may cven be objecting to 115
disclosure. Unlike the law in several of the other provinees, there is no disclosure veto. This is
not a minimal impairment ol a Charfer-protected right but its total obliteration. Contrary to the
submission of the Attorney General, the disclosure provisions in the new Jaw have nol been

“carefully tailored.” The applicants’ rights under s. 7 have been completely eradicated.

[154] The Aftorncy General points to two features i the new law thai are intended to
address the privacy concerns of the applicants and others likc them. The Atlorney General says
that (he no-contact provision and the opportunity to obtain a non-disclosure order from the Child
and Family Services Board provide a reasonable protection for the applicants’ privacy concems

and thus “save” the impugned provisions as reasonable limits under s. 1 ol the Charter.

|155] 1 do not agree. [n my view, neither the no-contact provision nor the possibility of
being pranted a non-disclosure order from the Board can transiorm a clear breach of s. 7 into a

reasonable and justifiable infringement under s. 1.

[130] The no-contact provision, As the affidavit evidence belore me makes clear, the

harm is not contact, but disclosure. The applicants object to the fact that their identities will be




[157]

Page; 59

disclosed to persons that they would least want (o have this information, Whether or not contact

actually takes place in breach of the no-contact provision is 4 secondary concern,

The reasems given in the cvidence why the no-contact restriction is msufficient

from the perspective of the “privacy seekers” include the following:

The no-contact restriction will not prevent or minimize the baym that could
resull to the date rape victim that put her child up for adoption years 20 age
when she was young. Today she is married with her own family. She
continues 1o live in the same communily, as does the birth father. Her fanily
does not know about the adoption. If the adoptee identifies her and tells the
birth father, the birth father will spread the news through the small community
and this will causc great harm 1o her marriage, her children and to the slability

of her family.

The no-conlact restriction will not prevent someone from stalking or watching
or making phony phone calls or front-door deliveries. As C.M. stated 1n her

affidast:

The no-contact is totally irrclevant to me, because no
contact will not mean that they cannat watch me, they
cun’t drive past my house. This person could get my
name and give this to children that she has, 10 ather
friends, to relatives, W...does not provide me any
comfort whatsocver - whatsoever, other than | could be
stalked.

The na-contact provision would not prevent the disclosure of one’s identity and

with that identifying information, as Mr. Patton noted in his affidavit,
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It would not be hard to use the Internet or do some
simple investigation and research in order to learn
myriad details about my life and who I am... It causes
me stress and anxicty that someone with a patticular
interest in my identity and who [ am could then find my
address and lcarn about my interests and associations.
Tu me, that is much waorse than a birth parent being able
to “meet” me. The loss of control aver that decision
weighs heavily on my mind every day.

I'm very concerned about dissemination and sharing. |
am most concerned and centrally concerned about the
disclosure of the information, period.

[158] In sum, the no-contact provision does not address the privacy concerns of the
applicants. The issuc is information disclosure, not contact. The fact that the enforcement data
from New South Wales suggests that the no-contact provision is rarely hreached may speak more
to the difficulties of gefting caught and being prosecuted than to the incidence of actual non-
compliance.  Mowever, as DS, noted in his affidavit, even il breaches of the no-contacl
agreements are rare, that is of small comfort to anyonc whose relationships are in fact shattercd

when such a breach accurs,

| T159] I repeat the point that was made by the Supreme Court in 'Connor:

The esscnce of privacy is that once invaded, it cau seldom be regained. For
this reason, it is all the more important for reasenable expectations of
privacy (o be protected at the point of disclosure. As La Forest ). observed in
Dyment, if the privacy of the individual 15 to be protected, we cannot afford
1o wait to vindicate it only aftcr it has been violated.”™

[160] The non-disclosure order, As alrcady noted, the application by the non-searching
adoptee o birth parent for a non-disclosurc order under ss. 48.5 and 48.7 will only be granted it

the Board “is satisfied that, becausc of exceptional circumstances, the order is appropriate in
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order to prevent scxual harm or significant physical or emotional harm to the adopted person [or

birth parent],”

[161] The jurisdiction of the Board to issue a non-disclosure order is extremely hmited -
only in “cxceptional circumstances” and only “to prevent sexual harm or significant physical or
cmotiomal harm.” 1t is evident that the new law fimits the jurisdiction of the Board to grant non-
disclosure orders, basically, in situations involving personal safety, The web sitc of the Ministry
of Community and Social Services desctibes the role of the Board as granting non-disclosure
orders “where there are concerns for personal safety.™''®  When summarizing the Board's
jurisdiction to the Legislature during second reading, the Minister stated that a non-disclosure

o= . . - ull
order could be granted “in exceptional safety-related circumstances.”''®

[162] Even if the Board wanted to disregard ihis stated government policy and grant a
non-disclosure order in circumstances that did not involve personal safety, their limited
jurisdiction would not allow them 1o do so. The Board does not have the Jurisdiction te grant a
non-disclosure order simply because the adoptee or birth parent docs nol wish to consent to the
release of his or her identiflying information and wants to maintain his or her privacy. The Board
can only grant a non-disclosure order in exceptional circumstances that relate to the applicant’s
personal safety.  This limited jurisdiction, say the applicants, does not address their basic
concern, which is the right to give or withhold consent and contro] the dissemination of personal

information, a right that is protected under s. 7 of the Charrer.

"2 0 Commor, supra note $3 at para. 115, quoting Dyment, Suped note 35 at para, 22,

" VS A, supranote | at ss. 48.5(7) and 48.7(3).

12w moss. sov, on.cum csenglishipillarsfcommunity/questions‘adopliondaboul_ad (Junc 19, 200 7}
"'* Ontario Hansard of April 26, 2005, supra note 102 at 6579,
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[163] The applicants also point to numerous procedural issues that combine to make the
application process inordinately conmpiex and unnecessarily adversarial. For example, if the
adoptee has applied for a non-disclosure order, the aifected birth parent is entitled to participate
in the hearing process and present his or her side. Information provided to the Board by the
applying adoptec can he disclosed to the birth parent (with names redacted) so that the lauter can
respund to any allegations that have been made by the adoptee. The Board may request that the
applying adoptee undertake a psychiatric assessment, Either side can ask the Board to reconsider
s decision. In short, birth parents and adopted persons are pmitted against one another as
adversaries with the Board as the final, unappealable arbiter. Even in New South Wales, say the
applicants, where adoption records have heen opencd 1o both adoptees and birth parents, no one

15 subjected 10 such a heavy-handed bureaucratic process,

| 164] In my view, the problem with the Board and its paper-thin jurisdiction is net
procedural. The real problem with having to go before a government board is more Tundamental.

It was best expressed by the applicants themselves in their affidavit evidence:

* Joy Cheskes: My reasons for not wishing to seek out my birth
family and wanting to keep my family information private are
my own... I do net sce why [ should be forced to reves this
information or go through the stress and emotional turmoil of
having 10 divulge these {eelings to a board in the hope of then

being allowed 10 keep my personal information private.

* Denbeigh Patton: The notion that the privacy secker should
have 10 supply a justification to a government board to

miintain his privacy is “grotesque.”
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o (.M. ] believe this process would force me to reveal deeply
personal information about myself and plead for someone

clse’s permission to keep iny life private.

o 51 do not want to have to reveal my dentity in order to
protect it or share my deepest fears with strangers in the hope
that they may allow mie to kcep my privacy. This exposurc

would render me even more powerless and humiliated.

[165] The problem with the Board is, at root, the idea of having to go before a
government board to plead for a right o privacy and a right to have some degree of control over
the disclosure of intensely personal information. As was asked in a letter sent to the Ontario
Privacy Comunissioner: “Shouldn’t ihe government be protecting my privacy rights instcad of
requiring me to jushly why my private information should not be disclosed” 1 am not
suggesting that a valid non-disclosure procedure can never involve application to and decision-
making by a government hody. | am simply saying that, on the facts herein, the non-disclosure
procedure sct out in the new law does not respond to the reality that the applicants are being

denied their Charter-protected right to privacy and to the contral of their personal information.

[166] In my view, the total eradication of the applicants™ 5. 7 right to privacy and their
right 1o control the disscmination of their private information is not saved by the no-contact
provision or by the provision that offers the possibility of a non-disclosure order but restricts it to
situalions relating to personal safety and involves, as the applicants see it, a humiliating and
adversarial application procedure.  For the reasons alrcady stated, tlws is not minimal

unpairment.
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(v} Overall proportionality

L167] The final step in the proportionality analvsis under s. 1 of the Charter requires the
court 10 weigh the benefits and the costs of the challenged law. In weighing these pluses and

minuses, it is useful 1o recall what was said by the B.C. Court of Appealin ¥, (D.D

The privacy interest of the adopted person to be left alome and not he
subpeeted to potentially devastating psychological harm... should be
respected on human and juridical grounds in all but the most compelling
circumstances. '

[168] 1115 also important to recall the Supreme Court’s admonition in ('Connor because
it applies so directly to the facts in this case:

...the greater the rcasonable expectation of privacy and the more significant

the deleterious cffects flowing from its breach, the mare cempelling must be

the state objective and the salutary effects of that objective in order (o Justify
interference with this right, '

169] I have already found that the reasonable expectation of privacy, in the context of
this casc because it mvolves the disclosure of adoption information, is at a high level.' 1t is
also apparent from the uncontradicied evidence of the applicants that the impact of uncontroiled
disclosure on their lives and families couid be devastating. In light of these facts, how
compelling 15 the stae objective? And, more importanily, how compelling are the “salutary

elfects” as compared to the harm that would be caused 1o the applicants?

[170) Recall my carlier finding that only a small minority, about 3% of adoptees and
birth parents, would use a disclosure veto to prevent the release of their jdent; fying information.

That is, in about 97% of the cases, searching adoptees or birth parents would he able to obtain

1 Supra note 31 at para 23, T would add that the same obscevation can apply to the non-scarching birth parent,
Y O °Connor, supra note 53 at para, 117,
""" Reeall the discussion above it Part 1V,
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the identifying information that they seek even in jurisdictions that have a disclosure veto,
Where, then, is the overall proportionality between the costs and the benefits? Is jt reasonably
proportional to breach the Charfer rights of a minority so that an additional 3% of searching
adoptees and birth parents wil] be successtul in accessing the information that they seek? Do
these additional (hree percentage points justify the total denial of a minority’s rights under s. 7 of
the Charter? In my view, they do not. And ne compelling reasons have been offered by the
respondent government to suggest otherwise, The Attorney General has failed to show (hat the
“salutary effects”™ of the new law are so compelling that the breach of the Chgrfer can be

justified. '

[171] In sum, the povernment has failed to show that the breach of the applicants’ rights
under s, 7 of the Charter is demonstrably justificd in a free and democratic society. Morc
specifically, the povernment has failed (o show that the impairment of this Charter right was az
minimal as possible and that there is an overall and reasonable proportionality between the

bencfits of the new law and the costs or the harm that would resufl

[172]) It is not the obligation of the applicants and certainly not that of the court o
suggest ways how the new law could comply with Charfer.  [n this case, however, the answer
seems obvious. In her submission to the standing committee that was considering the new law,
the Informaton and Privacy Commissioner of Ontario, Ann Cavoukian, argucd that a disclosure
veto would not only protect the privacy rights of the minority but would in fact allow the vast

majority to get the information they were seeking. Not to adopt a disclosure veto for past

120

Luring the legislalive debate, the point was made repeatedly by members of the opposttion that if a disclosure
veto was provided to the 3% that would wse it the vast majority of searching adoptees and birth parents {about $7%)
woltld hi able to obtain the information that they seek and the constitutionality of the new law would not have been
challenged.
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adoptions, said Ms. Cavoukian, “would be to ignore the wishes of an cntire segment of society:
birth parents and adopted persons who were once promised privacy, who still want it and who

: Do : 12
have governed their entire lives according 1o that assurance.”

[173] The Privacy Commissioncr of Canada, Jennifer Stoddart, connected the nced for a
disclosure veto to concerns about consent, protecting reasonable expectations of privacy and

maintaining confidence in the governmeni’s collection and use of private information:

White [ belicve it is quite right to g0 back and modify adoption policy ta
pertnit the more open approach we have today, which respects the human
rights of the child, we cannot with the stroke of a pen rewrite the history of
the lives of the individuals who trusted government to keesp their birth
records and adoption arrangements secret, Confidentiality commitments do
not expire like patent protection.

Consent for the collection, use and disclosire of persenal mformation is the
cornerstene of our privacy law in Canada. Confidence in the wssurances of
EOVErnment rests on our respecting the terms under which we gathered
personal information... We find governments around the world increasingly
asking for the right to colicet ever more information and ever more personal
and intrusive types of information, all with the assurances that privacy will
be respected. Government has a responsibility 1o keep its word. '¥

11747 Whether or not governments keep their word is gencrally a pohtical guestion. It is
hot & matter for the courts. Legisiatures are sovereign and can enact new laws that change the
old rules - provided, of course, that the new [aw does not breach the Charter of Rights, as

happened here.

¥I11. Conclusion

[173] The impugned provisions, ss. 48.1, 48.2 and 48.11, breach the applicants’ rights

under s. 7 of the Charter.  Tor reasons already stated, 5. 1 is not available to save or justify this

! Ontaria, Stancing Commitice on Socig! Policy, Official Repares of Depare fHanserd) {11 May 2005) at 5P-1074,




R ...

Page: 67

breach of a Charter-protected right. 11's.1 is available, the respondent government has failed 1o

show that the breach of the Charser is nonetheless justifiable in a free and democratic society,

[176] This is not a case where the impugned provisions should be “read down™ so that

their application is limited only to future adoptions. In this casc, all partics agreed that the stated

purpose of the new law and the reason for the constitutional challenge to this law was the
opening of past adoption records. Indeed, counsel for the Attorney General made it clear that the
impugned provisions should stand ot fail on this basjs, Reading down was never suggested as 2

possible remedy,

[177] The application is therefore allowed. Sections 48.1,48.2 and 48.11 of the V5A are

declared invalid and of no {orce and effect.

[178] I'have come to this conclusion after much deliberation. No judge takes lightly his
0T her responsibility as a “constitutional umpire.” No fudge is eager o find that a law cnacled by
a democralically-elected majority is unconstitutional and must be set aside. But our system of
government is not based on majority-rule alone. Ours is a constitulional democracy with an
cntrenched Charter of Rights and Freedoms that is intended primarily to protect individuals and
minorities apainst the excesses of the majority.  Included within the Charter's ambit of
protection are the applicants, who are part of a small minarity of adoptees and birth parcnts that
wish to protect thelr privacy. They have every night to do so. The applicants have established
that their right under s. 7 of the Charter has been breached and the government has failed o

Justify this breach under s, 1.

** Jennifer Stoddart, “Statement in Support uf the Remarks of the [nformation and Privacy Commissioner of
Ontario®, (May 11, 2008 at 1,
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V1L Disposition

[179] Secttons 48.1, 48.2 and 4811 of the Vite! Statistics Act, R.S.0. 19940, c.V.4 arc

declared invalid and of no force or effect pursuant to 5. 52(1) of the Constitution der

[180] If the partics arc unable 1o agree on costs, [ would be pleased to receive brief
writlen submissions from the applicants within 15 davs and from the Attomey General and the

Intervencr within 10 days thercafter,

[181] l'am grateful to counsel for their assistance.

ﬁ,‘)@.«hmfﬁﬁ *

Belobaba .

Released: september 19, 2007




APPENDIX
Sections 48,1%, 48.2* and 48.11 of the Vital Statistics Act, R.5.0. 1990, ¢,V 4
[*PROCLAIMED IN FORCF ON SEPTEMBER 17, 2007]

Disclosure to an adopted person

48.1 (1) An adopted personmay apply to the Registrar General for an uncertified copy of the
original registration, if any, of the adopted person’s birth and an uncertified copy of any
registered adoption order respecting the adopted person. 2005, ¢. 25, 5. 6.

Age restriction

12] The adopted person is not entitled to apply for the uncertified copies until he or she is at least
18 vears old. 2005, c. 25, s. 6.

Disclosure

[3] Subject to subsections (5), (7) and (8), the applicant may obtain the uncertified copies from
the Registrar General upon application and upon payment of the required fee, but oniy if the
applicant produces evidence satisfactory to the Registrar General of the applicant’s identity and
age. 2005, ¢, 25, 5. 6,

Notice of preferred manner of contact

(4] If'a notice registered by a birth parent under subsection 48,3 {2) is in effect, the Regjstrar
General shall give the applicant a copy of the nolice when the Registrar General gives the
applicant the uncertified copies. 2005, ¢. 25 5. 6.

Notice of wish not to be contacted

(3} If a notice registered by a birth parent under subsection 48 4 {3} 1is in effect, the Registrar
(General shall not give the uncertified copics to the applicant unless the applicant agrees in
WTILiNg not to contact or attempt to contact the birth parent, either directly or indirectly. 2003,
c. 25 s 6.

Same

(6} The Registrar General shall give the applicant a copy of the notice when the Registrar
(ieneral gives the applicant the uncertified copies. 2005, ¢. 23, 5. 6.

Effece of application for order prohibiting disclosure

{7} Ifthe Registrar General reccives notice of an application under section 48.7 for an order
directing him or her not to give the uncertified copies to the applicani, the Registrar General shall
not give the uncertified copies to the applicant before the Registrar General receives,

{a) a certified copy of the order; or

{b) notice that the application for the order has been dismissed, withdrawn or abandoned,
2005, ¢. 25, 5. 6.
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Eifect of order

(8} I the Registrar General receives a certilied copy of an order of the Board directing the
Registrar General not to give the uncertified copies to the applicant, the Registrar General shal)
not gtve them to the applicant. 2005, ¢. 25, 5. 6.

Rescission of order

(9} Subsection (8) does not apply il the Regisirar General receives notice that the Board has
rescinded the order. 2005, ¢ 25, 5. 6.

Notice of prohibition against disclosure to a birth parcat

{10] If the Repistrar General has received notice under section 48.9 that, by virtue of that
section, he or she is prohibited from giving the information described in subsection 48.2 (1) to
the applicant’s birth parent and if that notice has not been rescinded, the Registrar Generai shall
give the applicant 4 copy of the notice when the Registrar General gives the applicant the
uncertified copies, 2003, ¢. 25, 5. 6.

Deemed receipt by Registrar General

(L1} For the purposes of this section, the Registrar General shall be deemed not to have received
a notice or certified copy referred to in this section until the Registrar General has maiched the
notice or copy with the original registration, if any, of the adopied person’s birth or, if there is no
original registration, until the Registrar General has matched it with the registered adoption
order. 2005, ¢. 25, 5. 6.

Disclosurc before decemed receipt

{12) Subsections (7) to (10} do not apply if. before the Registrar General is deemed to have
received the notice or copy, as the case may be, the Reyistrar General has already given the
wncertificd copies to the applicant. 2003, ¢. 25, 5. 6.

Mandatory delay in disclesure

(L3} If the Registrar General receives natice that the Child and Family Serviccs Review Board
has given him or her a direction described in subsection 48.7 (6}, the Registrar General shall
comply with the direction. 2005, ¢. 25, s. 6.

Disclosure to a birth parent

48.2 (1} A birth parent of an adopted person may apply to the Registrar General for all the
informauon contained in the following documents, with the exception of information about
persons other than the applicant and the adopted person:

1. The original registration, if any, of the adopted person’s birth.

2. Any birth registration respecting the adopted person that was substiluted in accordance
with subsection 28 (2).

3. Any registered adoption order respecting the adopted person. 20035, ¢. 25, 5. 6.
Age restriction

{2) The birth parent is not entitled to apply for ihe information described in subsection (1} until
the adopted person is at least 19 years old. 2005, ¢. 25, 5. 6.
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Disclosure of informaition

{3} Subject to the restrictions set out in this section, the applicant may obtain the information
described in subsecuion (1) from the Registrar General upon application and upon payment of the
required fee, but only if the applicant produces evidence satisfactory to the Registrar General of
the applicant’s identity and the adopted person’s age. 2005, c. 25, 5. 6.

Notice of preferred manner of contact

(4] If a notice repistered by the adopted person under subscetion 48.3 (1) is in effect, the
Registrar General shall give the applicant a copy of the notice when the Registrar General gives
the applicant the information described in subsection (13, 2005, ¢. 25, 5. 6.

Notice of wigh not Lo be contacted

(5} If a notice registered by the adopted person under subsection 48.4 (1) is in effect, the
Registrar General shall give the applicant a copy of the notice when the Registrar General gives
the applicant the information described in subsection (1), 2005, ¢. 25, 5. 6.

Temporary restriction on disclosure

(6) The Registrar General shall not give the information described in subsection {1) to the
applicant whilc any of the following circumstances exist:

1. The Regsirar General 1s required by section 48.9 to ask a designated custodian for
notice about whether the Registrar General is prohibited, by virtue of that section,
Iromn giving the information to the applicant, but the Registrar General has not yet
teceived the notice.

2. The Registrar General has received notice of an application under section 48.5 or 48.6
tor an order directing him or her not to give the information 1o the applicani, but the
Registrar General has not yet received either a centificd copy of an order or a notice
that the application has becn dismissed, withdrawn or abandoned.

3. A notice registered by the adopted person under subsection 48 .4 (1) 15 in effect, but the
applicant has not vet agreed in writing that he or she will not contact or attempt to
contact the adopted person, either directly or indirectly. 2005, ¢. 25, 5. 6.

I'rohibition against diselosure

(7) The Registrar General shall not give the information described in subsection (1) to the
applicant if either of the following circumstances exist:

1. The Repisirar General has received notice under section 48.9 that, by virtue of that
scction, the Registrar General is prohibited from giving the information to the
applicant, that notice has not been rescinded, and there is not a notice of waiver under
section 48.10 that is in effect.

2. The Registrar General has received a certified copy of an order under section 48.5 or
48.6 directing him or her not to give the information to the applicant, and the
Registrar General has not received notice that the order has been rescinded, 2005,
c. 25, 5 6.
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Deemed receipt by Registrar General

{8} For the purposes of this section, the Registrar General shall be deemed not to have received a
notice or certified copy referred to in this section until the Registrar General has matched the
notice or copy with the original registration, if any, of the adopted person’s birth or, if there 15 no
original rcgistration, unti] the Registrar General has matched it with the registered adoption
order. 2005, ¢. 25,5. 6.

Disclosure before deemed receipt

(9} Subsections (4) and (5), paragraph 2 of subsection (6} and paragraph 2 of subsection (7} do
not apply if, before the Registrar General is deemed to have received the notice or copy, as the

casc may be, the Registrar General has already given the information described in subsection (1)
tio the applicant. 2005, ¢, 25, 5. 6.

Mandatory delay in disclosure

(10 If the Registrar General receives notice that the Child and Family Services Review Board
has given him or her a direction described in subsection 48.5 (8) or 48.6 {0), the Registrar
General shall comply with the direction. 2005, ¢. 23, 5. 6.

See: 2005, ¢, 25, 85, 61, 36 (2).
Unsealing of files

48.11 For the purposes of sections 48.1 to 48,10, the Registrar General may unseal any
{ile that was sealed under this Act or a predeeessor of this Act. 2005, ¢. 25, 5. 10,
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