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Race, age, gender bias hits workers across state 
 

February 17, 2008  

In an age when an African-American, a woman and a senior citizen each has a pretty 
good shot of becoming president, you'd think that this country is finally evolving beyond 
discrimination based on race, gender and age.  

But there's one area where such discrimination appears to be perfectly allowable: 
workers' compensation insurance.  

In an age when an African-American, a woman and a senior citizen each has a pretty 
good shot of becoming president, you'd think that this country is finally evolving beyond 

discrimination based on race, gender and age.  

But there's one area where such discrimination appears to be perfectly allowable: workers' compensation 
insurance.  

Since Gov. Arnold Schwarzenegger successfully pushed his workers' comp reform package in 2004, some 
medical examiners have decided that they not only have the right but the state-mandated duty to pare 
down claims based on the race, gender or age of the worker.  

The problem stems from the portion of the law dealing with “apportionment,” which requires employer-
approved medical examiners to review injuries and determine to what extent they are related to 
unspecified “other factors” beyond the employee's working conditions.  

The vagueness of the “other factors” phrase has allowed the medical examiners to use race, age and sex 
when determining how much the company is liable for the injury.  

For instance, if a man has a heart attack on a job, the medical examiner might decide that he should get 
less money than a woman would because men are typically more prone to heart attacks than women.  

Take the case of Milton Jones, a former relief cook in the deli department of Costco Wholesale in San 
Diego. From May 2000 to September 2001, Jones' duties included cleaning the chicken-roasting ovens 
with an industrial grease remover.  

At the end of each day, Jones would cool the ovens to about 300 degrees and spray the interior with 
grease remover. After waiting for the ovens to cool, Jones would poke his head in – the ovens stand about 
5 feet tall – and wipe off the burned-on grease, sometimes reapplying the grease remover.  

The grease remover came with a warning that it could cause irritation to the point of bronchitis and 
pneumonia. And it was particularly noxious when heated. It vaporized in the hot ovens, irritating Jones' 
nose, eyes, face and lungs. He began suffering from asthma, nasal congestion, sleep apnea and 
hypertension – afflictions that he had not suffered before. He was prescribed steroids and inhalers that 
helped him breathe easier but also pushed his blood pressure higher.  

When Jones sought workers' comp assistance for his pains, a company-approved medical examiner found 
that repeated exposure to the vaporized oven cleaner was likely to result in chronic bronchial infection.  

But the medical examiner cut Jones' workers' comp payments in half because, as an African-American, he 
had a “genetic” predisposition to high blood pressure or hypertension.  

“I felt robbed,” Jones said. “They went all the way back to my military records and found that I had no 
problems with blood pressure. But he said he believed that African-Americans are more prone to having 
high blood pressure because of our physical makeup and lifestyle and what we typically eat. And I 
thought, 'Oh, really?' I don't know where he got that from. I'm not eating fried gizzards or stuff like that. I 
eat salads and fruits and vegetables.”  

Jones' case isn't unique. Here's a question-and-answer session between an attorney and a medical 
examiner in a similar workers' comp case:  



“A man with an industrial myocardial infarction (work-related heart problem), everything else being 
equal, would get a lower percent (of a workers' comp payment) than a female?”  

“Yes,” the examiner said.  

“And an African-American … would get a lower percent than a white under the same circumstances? Is 
that correct?”  

“Yes.”  

Here are a few other examples:  

 Last month, medical examiners at Kaiser Permanente in San Diego cut down a food service worker's 
claims for carpal tunnel syndrome because she had several pre-existing conditions, including “being 
female.” In the past several years, medical examiners in other locales have cited “female gender” as a 
reason for cutting carpal tunnel claims, since women statistically report more problems than men.  

 Last September, a medical examiner in Los Angeles disallowed a third of a 52-year-old clerk's claims of 
work-related stress on the grounds that her advanced age made her susceptible to hypertension. (As a 52-
year-old myself, I'm getting hypertense just thinking that some young whippersnapper of a medical 
examiner thinks my age makes me hypertense.)  

 Last March, a medical examiner in Torrance disallowed a portion of a cleaning woman's claims that her 
work-related back injury had resulted in depression. The examiner's reasons for slimming down the claim 
included that she was a woman from Central America.  

“She's from El Salvador and she is, as the pronoun indicates, a woman,” the examiner said in a deposition. 
“She has a personality disorder … which sadly might apply to all too many women. And I must say, when 
it comes to Central America, it might apply to more men than I would care to mention.”  

A middle-aged Hispanic man who spent decades working for a utility company injured his left shoulder 
and left leg on the job. By the medical examiner's account, the worker was involved in intense physical 
activity: “putting up (power) lines, working underground, climbing up poles, construction, maintenance of 
lines, kneeling, squatting.” But the examiner trimmed his claim, saying that his injuries were also caused 
by his race, age and gender.  

“Age plays a big role in what you determine the nonwork-related factors are, even though he did work half 
of his life there,” the examiner said. “Some of these (factors) are racially connected and some are gender 
connected.”  

“Is part of his disability due to the fact that he's a man versus a woman?” the worker's attorney asked.  

“Very likely, yes.”  

Linda Atcherley, a workers' compensation attorney in San Diego, said she was appalled when the 
discriminatory apportionment decisions started coming through.  

“People assume that all the workers who are involved in workers' comp cases are represented by 
attorneys, but that's not always true,” she said. “A lot of workers don't even see the doctors' reports. They 
don't know why the doctors made their decisions.”  

The spate of apportionment decisions might not be accidental. Some corporate lawyers are telling clients 
how apportionment can be used to their advantage. Next month, for instance, the National Business 
Institute – a nationwide group that sponsors continuing-education seminars for lawyers and other 
professionals – will host a talk in Sacramento on “How to 'Discriminate' (Apportion) on the Basis of Age, 
Sex, etc.”  

State Sen. Carole Migden, D-San Francisco, last week introduced a bill to end workers' comp decisions 
based on race, sex and age. But her bill will likely face stiff opposition from the insurance industry, which 
has opposed any substantial changes to Schwarzenegger's reform package.  

The San Francisco Examiner opined last week that the best way of dealing with the flaws in workers' 
comp is to assemble a blue-ribbon panel of business executives, labor leaders and health care 
practitioners to “impartially rework the regulations until everyone agrees on their fairness.”  



“Yeah. That'll happen,” you might say. I mean, when was the last time that labor, business and the 
medical community agreed on anything related to workers' comp?  

As the Examiner notes, however, the business community might have no alternative. Otherwise, it says, 
“the day will come when there is no longer a Republican governor in the state Capitol to veto unwarranted 
weakening of workers' compensation reform.”  
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Sol Price valued his workers over stockholders 

December 20, 2009 

 

When Sol Price died last week at the age of 93, his passing marked more than just the 
departure of a skilled businessman and entrepreneur. 
 
It was also a reminder of how far we’ve come since the days when an unwritten “social 
contract” guided corporate America. 
 
When Price launched Fed-Mart in 1954, a membership discount chain that gave rise to 
the Price Club in 1976, the guiding ethos of the postwar corporate world was that just as 

businesses make their wealth through the labor of their workers and the patronage of their customers, so, 
too, do the employers owe fair wages to the workers and low prices to the consumers. 
 
Price revolutionized the U.S. retail scene with his bulk stores, which were the inspiration for Sam Walton’s 
launch of Walmart. Price kept his prices at rock bottom by such practices as slashing advertising to near 
zero, eschewing credit cards and limiting executive salaries. He reasoned that even if he lost some 
customers through some of those steps, he’d attract even more by offering low prices. 
 
One thing that Price did not skimp on, however, was his workers. 
 
Price Club’s written policy was that workers would be paid at “close to the highest prevailing wages in the 
community.” Unlike many of his retail competitors, Price maintained good relations with union members 
— and made sure that nonunion workers got the same benefits as union workers did. 
 
“When Price Club moved into nonunion Arizona, it offered workers the same contract as its workers in 
California had,” said Jai Ghorpade, a professor emeritus of management at Price’s alma mater, San Diego 
State University. 
 
Even today, Costco — which merged with Price Club in 1993 — pays its workers an average of $19 per 
hour, compared with less than $11 at Walmart. And Costco provides health care coverage to 90 percent of 
its workers, compared with about 50 percent at Walmart. 
 
Price believed that the corporation’s chief duties were to obey the law, please customers, please employees 
and satisfy stockholders, in that order. 
 
“We think the stockholder comes last,” he told Wall Street analysts in 1985. “But if you do the other three 
jobs well, (the stockholder) will be taken care of.” 
 
It’s not that Price took a vow of poverty or that he ran the Price Club as a nonprofit. He died with a net 
worth estimated at between $275 million and $500 million. But that is not an unseemly amount of wealth 
considering the size of the multibillion-dollar retail empire he helped launch. 
 
In an age when some of his peers were making 40 or 50 times the median salary of their workers, Price 
kept his salary at around a 10-1 ratio. (Today, the ratio at America’s top firms is more like 500-1.) 
 
Even after keeping his salary low, he devoted a huge chunk of earnings to a wide variety of charities. He 
could not understand why anybody would need more than a couple hundred million dollars in the bank. 
And he recommended that the government concentrate more of its tax-collection efforts on the wealthy, 
arguing that having too much wealth in too few hands would threaten the entire economic system. 
 
“Tax laws favor the wealthy, and the chasm between the middle class and the wealthy is widening,” he 
argued in 1995, complaining that the variety of tax breaks, deductions and loopholes available to the 
upper class constituted “food stamps for the rich” that somehow didn’t receive the same scrutiny as 
government programs for the poor or elderly, like Social Security or Medicare. 
 



In espousing such a philosophy, Price was merely echoing what was the accepted thinking throughout 
much of the country when he started his business operations in the Fabulous ’50s. 
 
For a look at how far we’ve come, just consider some of the stories about corporate shenanigans that have 
been coming out over the past couple of months. 
 
On Monday, the day that Price died, a report showed that the chief executives of 10 Wall Street firms that 
either failed or received taxpayer bailouts were paid an average of $28.9 million per year in the years 
leading up to the Wall Street meltdown. The report, issued by Public Citizen, a Ralph Nader watchdog 
group that Price helped fund, said the average pay equaled 575 times the median American family’s 2007 
income. 
 
Public Citizen President Robert Weissman noted that the pay had “nothing to do with good corporate 
performance. These CEOs were exorbitantly compensated for driving their companies (not to mention the 
global economy) off the cliff.” 
 
Public Citizen’s tally did not include the $140 billion that the Wall Street firms recently set aside as 
employee bonuses, at a time when most Main Street firms are forgoing such bonuses. 
 
To put that figure into perspective, University of Maryland economist Peter Morici noted that the U.S. 
economy grew by $22 billion in the third quarter — its first growth since the spring of 2008. 
 
“The bankers, after causing the greatest economic calamity since the Great Depression, are rewarded with 
six times the growth accomplished so far in the much-heralded ‘economic recovery,’ ” Morici said. 
 
Graef Crystal, a compensation analyst in Marin County, said skyrocketing executive salaries, accompanied 
by a widening chasm between rich and poor, are not limited to Wall Street. 
 
When Crystal began tracking executive salaries in 1973, three years before Price launched Price Club, the 
CEOs of the country’s largest companies were paid an average of 43 times the salaries of their employees. 
By 1991, that ratio had jumped to 140. Now Crystal estimates it to be around 350, though some firms put 
it at higher than 500. 
 
“Corporate boards have been a bit more restrained lately, but their idea of restraint is not to have salaries 
go up as fast as they were before, instead of, God forbid, actually cutting back the salaries,” he said. 
 
Crystal added that “there are some heroes out there,” singling out chains such as Target and Whole Foods 
as adhering more to the Price Club model, as well as Costco, founded by former Price Club employee Jim 
Sinegal. 
 
Like Price, Sinegal keeps his salary at roughly a 10-1 ratio — though stock options sharply boost his annual 
compensation — and ensures that his workers receive generous pay and benefit packages. 
 
“The thing that was remarkable about Sol was not just that he knew what was right,” Sinegal said. “Most 
people know the right thing to do. But he was able to be creative and had the courage to do what was right 
in the face of a lot of opposition. It’s not easy to stick to your guns when you have a lot of investors saying 
that you’re not charging customers enough and you’re paying employees too much.” 
 
During this holiday season, a certain Charles Dickens story seems particularly apt when talking about the 
difference between Price’s philosophy and the spirit that guides Wall Street today. 
 
In the opening chapter of “A Christmas Carol,” the long-dead Jacob Marley stands before his former 
business partner, Ebenezer Scrooge, to tell him of why his soul has been condemned to walk the Earth in 
chains. 
 
Marley moans that when he was alive, instead of devoting his part of his time and money to improve the 
lives of others, “my spirit never roved beyond the limits of our money-changing hole.” 
 
“But you were always a good man of business, Jacob,” Scrooge replies. 



 
“Business!” Marley shrieks. “Mankind was my business. The common welfare was my business. Charity, 
mercy, forbearance and benevolence were all my business. The dealings of my trade were but a drop of 
water in the comprehensive ocean of my business!” 
 
Sol Price understood that mankind was his business. Here’s hoping that someday, more corporate leaders 
recognize that as well. 
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'Renewables' a magic word to sell public on Powerlink 

April 27, 2008  

Two weeks before Christmas 2004, a handpicked group of 12 movers and shakers met at 
Lou & Mickey's Seafood and Steak Restaurant in the Gaslamp Quarter to talk about San 
Diego Gas & Electric's plans to build a new power line 

For several hours, the group – which included two San Diego City Council members – 
talked about how the public would react to the power line, as well as discussing the 
“political cover” that elected officials would need to support it.  

In the end, the group decided the best argument SDG&E could make was to emphasize 
that the project would bring renewable energy to San Diego County as well as making the system more 
reliable.  

Eight months later when Edwin Guiles, SDG&E's chairman, unveiled the Sunrise Powerlink project, he 
echoed the findings of the focus group.  

 “By tapping into the developing renewable energy market in the Imperial Valley, we can improve our 
overall system reliability and the environment at the same time,” he said.  

To Sunrise's critics, the focus group's stress on building “political cover” raises questions about SDG&E's 
emphasis on getting renewable energy through Sunrise. Is it real, or is it public relations?  

“The focus group told them to focus on renewables,” said Michael Shames, who heads Utility Consumers' 
Action Network.  

Shames and other critics say the talk of renewables is a smoke screen. The real purpose of the line, they 
say, is to create a connection with the state power grid so SDG&E can transport power from gas-fired 
plants in Mexico.  

A deal like that would generate profits for SDG&E's parent, Sempra Energy, that San Diego ratepayers 
would not share in, the critics say. In the meantime, Sunrise would cut a broad swath through Anza-
Borrego Desert State Park.  

SDG&E denies that the emphasis on renewables is a PR ploy. It says the Mexican plants are already 
connected to the California grid and there are no plans to build more.  

“If we are going to have any of our renewable goals, we have to have Sunrise,” said Mike Niggli, SDG&E's 
chief operating officer. “Renewables in Imperial Valley cannot be developed without it.”  

At this point, SDG&E is lagging behind the statewide switch to renewable energy, which includes solar, 
geothermal and wind generation. Despite a state mandate requiring utilities to draw 20 percent of their 
energy from renewables by 2010, SDG&E is only at 5.5 percent, compared with about 14 percent at Pacific 
Gas & Electric and 16 percent at Southern California Edison.  

SDG&E plans to tap into solar and geothermal energy in Imperial Valley. But there's no guarantee how 
much renewable power would come over Sunrise. Once the power line is built, Niggli said, it will be up to 
the California Independent System Operator, which oversees the state's energy network, to decide what 
mix of energy sources it will use.  

“The ISO will operate it for whatever provides the lowest cost and highest benefit to the state,” Niggli said.  



Critics say there are plenty of quick and easy ways that SDG&E can boost its renewables without Sunrise. 
They point to Edison, which is erecting solar panels on industrial rooftops. And they say that if SDG&E 
wants to bring renewables from Imperial Valley, it can use its existing Southwest Powerline by reducing 
the amount of fossil-fuel energy it carries.  

Besides bringing in renewables, Niggli said one reason SDG&E likes its proposed route for Sunrise is that 
it runs close enough to the state power grid to allow for a connection at some point. He said that would 
allow the company to bring even more power to San Diego County.  

That sounds a bit like a previously proposed power line known as Valley Rainbow, which SDG&E 
promoted as a way of connecting San Diego County's lines to the state grid. “There's not an exact 
continuum between (Valley Rainbow and Sunrise), but there may be some similarities between the two,” 
Niggli said.  

In December 2002, the state Public Utilities Commission ruled that Valley Rainbow was simply not 
needed for economic or reliability reasons. In April 2003, it rejected SDG&E's last appeal. Roughly a year 
later, SDG&E started planning for Sunrise. In October 2004, SDG&E drafted a public affairs plan whose 
aim was “to chart a political course that provides SDG&E with the greatest chance possible to license and 
build a new 500 (kilovolt) transmission line in its service territory.”  

Which brings us to the 2004 Gaslamp meeting of 12 “trusted SDG&E allies,” as they are described in a 
memo by Southwest Strategies, a public affairs firm SDG&E hired to develop support for the power line. 
The attendees included representatives of the Chamber of Commerce, Economic Development Corp. and 
Sycuan and Barona Valley casinos, who all opined on methods for building community support for 
Sunrise.  

“A number of comments seemed to focus on how to sell this thing,” Pete Headley, who then headed the 
San Diego Military Advisory Council, recalled last week.  

City Councilman Jim Madaffer warned that the public generally looks askance at power lines. Then-
Councilman Michael Zucchet said he felt SDG&E had not been forthright in its positioning of Valley 
Rainbow. Labor leader Jerry Butkiewicz – who would become an employee of Sempra Energy in 
December 2007 – said public officials might not support the line for fear of upsetting voters.  

“Elected officials might not support a new transmission line unless they believed 'political cover' existed to 
get behind such a project,” the Southwest Strategies memo said. Among the suggestions was that support 
should come from a grass-roots, “bottom up” movement rather than from the top down.  

Eventually, SDG&E formed its own grass-roots group – the Community Alliance for Sunrise Powerlink – 
to get its message out. Using SDG&E funds, the group has erected billboards along the freeway, 
emphasizing Sunrise's use of renewables.  

This is not to say that SDG&E isn't sincere in its desire for renewables from Imperial County. But the talk 
of renewables might look less like “political cover” if the utility were more aggressively pursuing 
renewables from elsewhere, too.  
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California has a ‘public option’ that works fine  

Aug. 16, 2009 

As a lawyer who represents injured workers, San Diego's Linda Atcherley rarely gushes 

with praise for insurers. But Atcherley can be downright effusive about the State 

Compensation Insurance Fund, which provides workers' compensation insurance for her 

firm and 180,000 other clients in California. 

“I hate to be such a fawning advocate,” she said. “But they really have been a very good 

insurer. They're not overly costly. And even though they enforce their rules and litigate 

the cases they need to litigate, they don't go out and hire the Attila the Huns of the legal 

industry to keep people from getting proper care.” 

Atcherley's experience has special relevance these days as the nation contemplates a “public option” for 

health insurance. 

The 95-year-old State Fund — like similar agencies throughout the 50 states — is a product of the nation's 

first stab at creating a public option for health-related insurance. Founded by the California Legislature, 

the State Fund is staffed by civil servants and managed by governor-appointed directors. 

As protesters attack President Barack Obama's health care plan as a “socialist” waste of taxpayer money, 

it's worth remembering that the same charges were levied in President Woodrow Wilson's day. Although 

there are major differences between Obama's plans and the State Fund, there are stunning similarities. 

In 1911, California and a number of other states passed the nation's first workers' compensation laws, 

aimed at ensuring medical care and lost wages for injured workers. 

Insurers quickly jumped into the market. By 1914, the nation's 10 biggest insurers, led by Travelers and 

Aetna, held two-thirds of the workers' comp market. (Today, the top 10 health insurers have a similar 

share of the market.) 

With that kind of clout, the insurers were able to charge high prices, with plenty of padding for profits. 

Nearly 60 cents on every dollar in premiums went to profits, overhead or reserves instead of to injured 

workers, according to Ezekiel Downey, an economist at the University of Chicago in the 1910s. 

Like critics of today's health care system, Downey noted that state-run insurers in other countries did not 

skim off so much money. State-run insurers kept only 16 cents on the dollar in Germany, 15 cents in 

Norway and 13 cents in Canada. 

University of California Berkeley economist Ira Cross in 1915 called the U.S. private insurance rates 

“extortionate.” Downey argued that workers' health “ought not to be prostituted to the profits of insurance 

promoters.” 

By 1914, Washington, Oregon, Nevada and Wyoming banned private workers' comp insurers, creating 

state-run “single-payer” monopolies instead. Today, 15 states have such monopolies. California and the 

other states formed not-for-profit entities to compete with private insurers. 

Like the public option now being proposed for health care, the goal was to have the state-backed insurers 

set an example that would lead the other insurers to lower their prices. 

Insurers hated the idea. Illinois insurer Frederick Draper said any state-funded program would “add 

another elaborate and expensive army of officials to the state payroll to wipe out of existence a well-

organized and operated line of private enterprises because a group of socialists and allied social reformers 

have appointed themselves our social guides.” 



Other critics warned that state bureaucrats could never run a company properly or be trusted to make 

medical decisions. 

Nevertheless, the Legislature launched the State Fund in 1914 with $100,000 for startup costs and 

$68,000 in reserves. After adjusting for inflation and population growth, that would be close to $50 

million today. 

The Legislature designed the fund to be “neither more nor less than self-supporting.” Since the fund was 

not intended to make a profit, it could sell insurance far cheaper than its private competitors. It drew so 

many customers in its first month of business that it never dipped into the reserves that the Legislature 

had set aside. 

Competition from the fund spurred the private insurers to slash rates. One company cut rates by 30 

percent. Others offered their customers free service for a month or similar enticements. Several small 

insurers could not keep pace and went out of business. The fund's backers said it had proved that a state-

founded entity could perform as well as private firms. 

“The statement has often been made that no state-managed fund can survive in fair competition with 

established private companies,” wrote New York lawyer Durand Van Doren. He said the State Fund's 

success was “a striking refutation of the aspersions of official incompetence.” 

Over the next few years, private insurers lobbied Sacramento to pass laws to rein in the State Fund. 

California's Industrial Accident Commission in 1921 accused the insurers of trying to “cripple” the fund by 

saddling it with restrictions that were “contrary to all sound insurance theory.” 

But after a while, the State Fund and the private insurers found they could coexist. The State Fund 

attracted mom-and-pop firms too small to merit the attention of the major insurers, as well as high-risk 

occupations such as roofing or welding. The private insurers sought out larger employers, which allowed 

them to offer relatively low rates through economies of scale. 

“The fund also has a stabilizing influence on prices,” Atcherley said. “It's hard for a private insurer to tell 

the insurance commissioner it needs a 40 percent increase in rates when the State Fund is only asking for 

7 percent.” 

Over the past several decades, the State Fund has held an average 23 percent share of the market. Since its 

founding, it has not lost money. During the Great Depression, when California was paying its debts with 

IOUs, the fund was paying cash for workers' claims. 

Around 2000, as a deadly price war between private insurers forced two dozen firms into bankruptcy, the 

State Fund took on their clients. In 2003, as rates among the surviving insurers skyrocketed, the fund 

briefly held 52 percent of the market as it took on businesses that could no longer afford the private 

policies. The fund is now back to historical norms, with about $22 billion in assets. 

Despite the insurers' initial fears, the fund never became a monopoly. It did not bankrupt the state, wipe 

the private sector out of existence or usher in an era of socialism. Instead, despite a few hiccups, the 

private workers' comp market has thrived. There are now more than 50 private insurers in California, 

holding 80 percent of the market. 

Of course, there's no guarantee that will happen under Obama's health care proposal, which is more 

ambitious and expensive than the State Fund. But after a nearly a century in existence, the fund shows 

that a well-designed public option can work. 

“California's one of the largest economies in the world,” said Vincent Mudd, head of San Diego Office 

Interiors in Kearny Mesa and a member of the State Fund's board. “If a public option can work here, 

there's no reason why we can't roll it out throughout the rest of the country.” 

 


