
Final Report – November 30, 2020 

 

 

 A-1 

APPENDIX A  |  INDUSTRY COMPLIANCE AND ECONOMIC COST 
ANALYSIS – SETTLEMENT AGREEMENT BASELINE 

A.1 INTRODUCTION  

The main body of this report evaluates the impacts of the Final Rule relative to the state 
of the G&G industry prior to the 2013 Settlement Agreement (as discussed in Chapter 1). 
This appendix presents costs of the Final Rule relative to the costs of the G&G survey 
mitigation measures described in the Settlement Agreement. As the Settlement 
Agreement resulted in additional marine mammal mitigation for G&G surveys in the 
GOM, G&G operations in the GOM under the Settlement Agreement Baseline are more 
costly than under Pre-Settlement Agreement Baseline. Some mitigation measures 
described in the Settlement Agreement are not included in the Final Rule. For these 
reasons, the Final Rule has the effect of reducing costs of G&G surveys relative to the 
Settlement Agreement Baseline, as discussed in this appendix.  

Prior to the settlement agreement, the primary regulation of G&G activity specific to 
marine mammal protection was the Seismic Survey Mitigation Measures and Protected 
Species Observer (PSO) Program (NTL 2016-JOINT-G02). This program requires 
seismic airgun surveys in water depths greater than 200 meters in the Western and 
Central Planning Areas and in all water depths in the Eastern Planning Area to include 
protected species observers and requires that G&G operations shut down if a whale is 
spotted within a 500-meter exclusion zone. Additionally, Passive Acoustic Monitoring 
(PAM) for whales is strongly encouraged under the program, and the ramp-up and 
subsequent start of a seismic survey during times of reduced visibility is only allowed if 
PAM is in use. This program and other pre-settlement agreement regulations are 
described in greater detail in Section 1.4.1 of this RIA. 

The 2013 litigation settlement agreement was the result of a suit filed by the Natural 
Resources Defense Council and other non-governmental organizations against the 
Department of the Interior alleging that BOEM violated the National Environmental 
Policy Act (NEPA) when issuing G&G permits in the Gulf of Mexico before completing 
an Environmental Impact Statement. Following the settlement agreement (NRDC v. 
Jewell, No. 2:10-CV-01882 (E.D. La.), BOEM re-submitted a final, revised petition for 
regulations under Section 101(a)(5)(A) of the MMPA so that industry operators may 
conduct G&G activities in the GOM in compliance with the MMPA. Ultimately, the final 
ITR would establish a framework for issuing letters of authorization for the take of 
marine mammals incidental to G&G activities related to oil and gas activities in GOM 
waters. The 2013 settlement agreement was set to expire in September 2017 but has been 
extended several times.  It is currently set to expire on December 1, 2020. 
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In order to present costs incremental to the Settlement Agreement Baseline, we first 
evaluate the costs of the mitigation measures included in the Settlement Agreement. The 
Settlement Agreement includes the following mitigation measures: 

• Minimum separation distance requirements between simultaneous deep 
penetration airgun surveys; 

• Shutdowns for protected species observer (PSO) observations of manatees within 
the exclusion zone; 

• PSO requirements for seismic airgun surveys operating in water depths less than 
200 meters in the Central and Western Planning Areas and associated shutdowns 
for whale observations in the exclusion zone; 

• Use of passive acoustic monitoring (PAM) during times of reduced visibility 
(darkness, fog, rain, etc.); and 

• Seasonal restrictions on G&G surveys in the Coastal Waters Closure Area and 
year-round closures in defined Areas of Concern in the Eastern Planning Area 
(subject to exceptions). 

The first four measures have the potential to directly increase compliance costs of G&G 
surveys. Section A.2 presents our estimates of the costs associated with these measures, 
as well as the total estimated costs associated with seismic surveys under the Settlement 
Agreement Baseline. Section A.3 presents the incremental costs of the Final Rule in 
comparison to the Settlement Agreement Baseline. The potential indirect impacts of the 
seasonal area closures included under the Final Rule in comparison to the seasonal and 
year-round area closures included in the Settlement Agreement Baseline are described in 
Section A.4.  

Exhibit A-1 summarizes the costs of the Final Rule compared to the settlement agreement 
baseline. The parenthetical numbers reflect negative costs (or cost savings). 

EXHIBIT A-1.   ANNUALIZED COSTS BY MIT IGATION MEASURE –  SETTLEMENT AGREEMENT 

BASELINE, 2021-2025 (2019$,  7 PERCENT DISCOUNT RATE) 

MITIGATION MEASURE 

ANNUALIZED COSTS, 

MILLIONS 

QUANTIFIED DIRECT COMPLIANCE COSTS 

Mitigation Requirements for PSO Dolphin Observations: Shutdowns for 
large dolphins in the exclusion zone $4.18 - $10.5 

Additional Mitigation Requirements for PSO Whale Observations outside of 
Exclusion Zone: Shutdowns for whale detections outside of the 500-meter 
exclusion zone and within a 1,500-meter extended distance shutdown zone 
for deep penetration airgun surveys 

$7.26 - $18.2 

PAM Implementation Requirements and Associated Mitigation for Whale 
Detections: Shutdowns for all whale detections for deep penetration airgun 
surveys* 

$9.48 - $32.0 
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MITIGATION MEASURE 

ANNUALIZED COSTS, 

MILLIONS 

PSO Implementation Requirements for Non-Airgun HRG surveys: 
Employment of a PSO to monitor the exclusion zone (no shutdowns 
required) 

$0.15 - $0.52 

AVOIDED COSTS – COSTS ASSOCIATED WITH SETTLEMENT AGREEMENT MITIGATION MEASURES THAT WILL NO 
LONGER BE REQUIRED 

Remove Minimum Separation Distance Requirements for Deep Penetration 
Airgun Surveys: The settlement agreement baseline includes minimum 
separation distances. Costs reflect the downtime associated with 
maintaining the minimum separation distance from other surveys. This 
mitigation measure is not included in the Final Rule, thus creating a benefit 
(negative cost) of the Final Rule relative to the settlement agreement 
baseline. 

($41.9) - ($274) 

Removal of Year-Round Area Closures: The settlement agreement includes 
year-round closures in defined Areas of Concern within the Eastern 
Planning Area. The Final Rule does not include any year-round closures, 
thus creating a benefit (negative cost) of the Final Rule relative to the 
settlement agreement baseline. 

Low potential for 
impacts to oil and gas 
productivity in the GOM 
over the next 5-10 years 

Final Rule Total Net Costs ($20.9) - ($212) 

QUALITATIVE ASSESSMENT OF POTENTIAL INDIRECT COSTS/AVOIDED INDIRECT COSTS 

Seasonal Restrictions: Precludes use of airguns in coastal waters between 
January 1 and May 31** 

Some potential for 
avoided impacts to oil 
and gas productivity in 
the GOM over the next 

5-10 years 
Removal of Year-Round Area Closures: The settlement agreement includes 
year-round closures in defined Areas of Concern within the Eastern 
Planning Area. The Final Rule does not include any year-round closures, 
thus creating a benefit (negative cost) of the Final Rule relative to the 
settlement agreement baseline. 

Potential for avoided 
impacts to oil and gas 

productivity in the GOM 
over the next 5-10 years 

Notes:  

1. Estimates within parentheses indicate negative costs, or cost savings. 

2. Costs are presented in terms of 2019 US Dollars and are annualized over the five-year time 
frame (2021-2025) applying a 7% discount rate. 

3. Estimates are rounded to three significant digits. 

4. This exhibit reflects incremental costs of the Final Rule relative to the settlement agreement 
baseline. 

* Under the settlement agreement baseline, we assume PAM is used with two operators for 12 hours 
per day during all seismic airgun surveys (shallow and deep penetration) and that G&G vessels shut 
down in response to all whale detections. The Final Rule assumes that PAM is used with four operators 
for 24 hours per day only for deep penetration seismic surveys, and that G&G vessels shut down in 
response to all whale detections. 

** As discussed in Section A.4, the seasonal restrictions included in the Final Rule represent a one to 
two month extension of the season restriction over a significantly reduced geographic area. 

 



Final Report – November 30, 2020 

 

 

 A-4 

A.2 COMPLIANCE COSTS ASSOCIATED WITH THE SETTLEMENT AGREEMENT 

The following section describes the costs of the Settlement Agreement mitigation 
measures that are above and beyond the costs of G&G surveys under the Pre-Settlement 
Agreement baseline. Of these mitigation measures, the minimum separation distance 
requirements have added the greatest cost to deep penetration surveys. 

Min imum Separat ion  D i s tance  Requ i rements  

Under the Settlement Agreement, simultaneous deep penetration seismic surveys must 
maintain a minimum separation distance of 40 kilometers in defined Areas of Concern, 
and 30 kilometers outside the Areas of Concern. Based on a review of historical G&G 
permits, BOEM estimates that 65 percent of all deep penetration seismic surveys are 
affected by the minimum separation distance requirements.

1 In response to the 2014 
survey, IAGC reported that compliance with the minimum separation distance 
requirements is associated with a 10 to 25 percent loss in survey efficiency.

2 This analysis 
estimates the total incremental downtime associated with the minimum separation 
distance requirements by multiplying this range of potential efficiency losses by the 
average survey duration for each survey type. We then multiplied the additional number 
of days added to the typical survey length by the average daily vessel operating cost to 
estimate the average incremental cost of the minimum separation distance requirements. 
Exhibit A-2 summarizes the efficiency losses and associated costs for each survey type. 

EXHIBIT A-2.   ADDITIONAL COSTS PER SURVEY DUE TO COMPLIANCE WITH THE MINIMUM 

SEPARATION DISTANCE REQUIREMENTS (2019$) 

PERMIT TYPE 

EFFICIENCY LOSS 

DUE TO COMPLIANCE 

WITH MINIMUM 

SEPARATON 

DISTANCE 

REQUIREMENTS 

[A] 

AVERAGE 

DURATION  ON 

WATER (DAYS) 

(EXHIBIT 4-2) 

[B] 

TOTAL ADDED 

DAYS DUE TO 

MINIMUM 

SEPARATION 

DISTANCE 

REQUIREMENTS 

[C = A × B] 

VESSEL 

OPERATING 

COST/DAY 

(EXHIBIT 4-2) 

[D] 

AVERAGE COST 

OF MINIMUM 

SEPARATION 

DISTANCE 

REQUIREMENTS

* 

[E = C × D] 

2D 10% to 25% 176 17.6 - 44.0 $104,000 
$1,820,000 - 
$4,560,000 

2D-OBS 10% to 25% 141 14.1 - 35.4 
$396,000 - 
$576,000 

$5,590,000 - 
$20,400,000 

3D 10% to 25% 137 13.7 - 34.4 $345,000 
$4,740,000 - 
$11,900,000 

3D-OBS 10% to 25% 141 14.1 - 35.4 
$637,000 - 
$818,000 

$9,010,000 - 
$28,900,000 

 
1
 Email communication from BOEM to IEc on September 12, 2017. 

2
 International Association of Geophysical Contractors (IAGC) responses to a 2014 survey regarding the costs of G&G 

activities. 



Final Report – November 30, 2020 

 

 

 A-5 

PERMIT TYPE 

EFFICIENCY LOSS 

DUE TO COMPLIANCE 

WITH MINIMUM 

SEPARATON 

DISTANCE 

REQUIREMENTS 

[A] 

AVERAGE 

DURATION  ON 

WATER (DAYS) 

(EXHIBIT 4-2) 

[B] 

TOTAL ADDED 

DAYS DUE TO 

MINIMUM 

SEPARATION 

DISTANCE 

REQUIREMENTS 

[C = A × B] 

VESSEL 

OPERATING 

COST/DAY 

(EXHIBIT 4-2) 

[D] 

AVERAGE COST 

OF MINIMUM 

SEPARATION 

DISTANCE 

REQUIREMENTS

* 

[E = C × D] 

WAZ 10% to 25% 178 17.8 - 44.5 $929,000 
$16,500,000 - 
$41,300,000 

VSP 10% to 25% 7 1.8 - 4.5 
$35,600 - 
$75,800 

$24,900 - 
$133,000 

SWD 10% to 25% 7 0.7 - 1.8 
$35,600 - 
$75,800 

$24,900 - 
$133,000 

Source:  
International Association of Geophysical Contractors (IAGC) responses to a 2014 survey regarding the costs of G&G activities. 
* Estimates are rounded to three significant digits and may not sum to the totals reported due to rounding. 

PAM Requ i rements  

Under the settlement agreement baseline, PAM is required during reduced visibility 
conditions in waters greater than 100 meters in depth for all deep penetration seismic 
airgun surveys. For the purposes of this analysis, we assume that G&G vessels operate 
during reduced visibility conditions, and use PAM, for 12 hours per day on average. 
Additionally, we assume that G&G vessels shut down in response to all PAM detections 
of whales. While the settlement agreement does not explicitly specify shutdown 
requirements associated with PAM use, we understand that standard industry practice is 
to shut down for PAM detections of whales. This matches the assumption included in the 
final PEIS evaluating future G&G activities in the GOM.

3 In the case that some survey 
operators are not shutting down due to whale detections, this analysis may overestimate 
the costs of industry practices under the Settlement Agreement. 

We quantify costs (efficiency losses, as well as administrative and operational costs) of 
PAM for the Settlement Agreement applying the same methods as described in Section 
4.2.2. Exhibit A-3 summarizes the results.  

PSO Implementat ion  Requ i rements  for  Se i smic  A i rgun Surveys  in  Sha l low Water  and  

As soc iated  Mit i gat ion  for  Wha le  Observat ions  

The Settlement Agreement requires that seismic airgun surveys in all water depths in the 
Western and Central Planning Areas include PSOs. In addition, the Settlement 
Agreement requires shutdowns for observations of any whales in the exclusion zone. By 
comparison, PSOs were required prior to the Settlement Agreement only for those 
seismic airgun surveys occurring in water depths of 200 meters or more. We quantify the 

 
3
 BOEM. (2017). Gulf of Mexico OCS Proposed Geological and Geophysical Activities. Western Central, and Eastern Planning 

Areas. Final Programmatic Environmental Impact Statement. OCS EIS/EA BOEM 2017-051. https://www.boem.gov/BOEM-

2017-051-v1/ 

https://www.boem.gov/BOEM-2017-051-v1/
https://www.boem.gov/BOEM-2017-051-v1/
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additional operating costs associated with having PSOs on board survey vessels, as well 
as the efficiency losses associated with shutdowns due to PSO detections of whales using 
the same methods described in Section 4.2.2. Exhibit A-3 summarizes the results.  

Mit igat ion  Requ i rements  for  PSO Manatee  Observat ions  

Under the Settlement Agreement, G&G surveys must shut down seismic operations when 
manatees are observed within the exclusion zone. However, G&G vessels are unlikely to 
encounter manatees while operating in federal waters as manatees generally remain in 
nearshore tidal waters. Federal waters begin three to nine miles offshore; therefore, we 
find that incremental costs associated with shutdowns for manatee sightings, if any, 
would be negligible and are not quantified in this analysis.  

Summary  of  Inc rementa l  Cos t s  by  M i t i gat ion  Measure  

Exhibit A-3 summarizes the estimated incremental costs per survey for each mitigation 
measure included in the settlement agreement. Exhibit A-4 displays the total Settlement 
Agreement baseline costs of G&G surveys in the GOM, based on the Pre-Settlement 
Agreement baseline costs of surveys in the GOM and the quantified costs of the 
additional mitigation measures included in the settlement agreement. 
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EXHIBIT A-3.   AVERAGE INCREMENTAL COSTS OF SETTLEMENT AGREEMENT PER SURVEY BY 

MITIGATION MEASURE (2019$) 

PERMIT TYPE 

MINIMUM 

SEPARATION 

DISTANCE 

REQUIREMENTS 

USE OF PAM 

REQUIRED DURING 

LOW VISIBILITY 

PSO PROGRAM FOR 

AIRGUN SURVEYS IN 

SHALLOW WATERS 

TOTAL 

INCREMENTAL COST 

2D $1,180,000 - 
$2,960,000 

$226,000 - 
$264,000 

$135,000 - 
$305,000 

$1,550,000 - 
$3,530,000 

2D-OBS $3,640,000 - 
$13,200,000 

$223,000 - 
$614,000 

$114,000 - 
$730,000 

$3,970,000 - 
$14,600,000 

3D $3,080,000 - 
$7,710,000 

$357,000 - 
$721,000 

$130,000 - 
$309,000 

$3,570,000 - 
$8,740,000 

3D-OBS $5,860,000 - 
$18,800,000 

$323,000 - 
$768,000 

$127,000 - 
$752,000 

$6,310,000 - 
$20,300,000 

WAZ $10,700,000 - 
$26,800,000 

$2,670,000 - 
$3,110,000 

$579,000 - 
$1,780,000 

$14,000,000 - 
$31,700,000 

Airgun HRG N/A N/A $6,190 - $15,300 $6,190 - $15,300 

Non-airgun HRG N/A N/A N/A N/A 

VSP $16,200 - $86,300 $14,800 - $17,700 $1,590 - $4,050 $32,500 - $108,000 

SWD $16,200 - $86,300 $14,800 - $17,700 $1,590 - $4,050 $32,500 - $108,000 

Notes: 
1. Estimates are rounded to three significant digits and may not sum to totals reported due to rounding error. 
2. This exhibit reflects incremental costs of the Settlement Agreement above the Pre-Settlement Agreement baseline. 
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EXHIBIT A-4.   ESTIMATED SETTLEMENT AGREEMENT BASELINE COSTS PER SURVEY IN THE GOM 

(2019$) 

PERMIT TYPE 

[A] 

AVERAGE 

DURATION  

ON WATER 

(DAYS) 

[B] 

MOBILIZATION 

AND PRE-

MOBILIZATION 

COST 

[C] 

VESSEL 

OPERATING 

COST/DAY 

(PRE-

SETTLEMENT) 

[D] 

COST OF 

MITIGATION 

MEASURES 

[E] 

TOTAL AVERAGE 

SURVEY COST 

[F = C + (B×D) + E] 

2D 176 $5,420,000 $104,000 $1,550,000 - 
$3,530,000 

$25,200,000 - 
$27,200,000 

2D-OBS 141 $5,420,000 $396,000 - 
$576,000 

$3,970,000 - 
$14,600,000 

$65,300,000 - 
$101,000,000 

3D 137 $5,420,000 $345,000 $3,570,000 - 
$8,740,000 

$56,400,000 - 
$61,600,000 

3D-OBS 141 $5,420,000 $637,000 - 
$818,000 

$6,310,000 - 
$20,300,000 

$102,000,000 - 
$141,000,000 

WAZ 178 $10,700,000 - 
$16,000,000 $929,000 $14,000,000 - 

$31,700,000 
$190,000,000 - 
$213,000,000 

Airgun HRG 10 $149,000 $35,600 $6,190 - $15,300 $493,000 - $502,000 

Non-airgun 18 $149,000 $35,600 N/A $788,000 

VSP 7 $149,000 $35,600 - 
$75,800 

$32,500 - 
$108,000 $430,000 - $788,000 

SWD 7 $149,000 $35,600 - 
$75,800 

$32,500 - 
$108,000 $430,000 - $788,000 

Notes: 

1. Estimates are rounded to three significant digits and may not sum to totals reported due to rounding. 

2. IAGC provided ranges for only some survey types and cost categories.  

3. IAGC estimated a vessel operating cost/day of $275,000 to $445,000 for OBS. For the purposes of this analysis, we 
interpret these costs as additive with the provided daily operating cost for 2D and 3D surveys. 

4. The VSP costs reflect Zero Offset VSP surveys at the low end, and 3D VSP surveys at the high end. We estimated 
average daily operating costs for these surveys by dividing total survey costs provided by NETL by estimated survey 
durations. 

5. Absent data specific to SWD surveys, we assume that average survey duration and costs are similar to VSP surveys.  

Sources: 

1. International Association of Geophysical Contractors (IAGC) responses to a 2014 survey regarding the costs of G&G 
activities. 

2. Personal communication between IEc, IAGC, and API. December 15, 2016. 

3. NETL. (2013). Summary of Costs Associated with Seismic Data Acquisition and Processing. NETL document number: 
DOE/NETL-2014/1671. 
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A.3 INCREMENTAL COMPLIANCE COSTS  RELATIVE TO THE SETTLEMENT 

AGREEMENT BASELINE 

To calculate the incremental compliance costs of the Final Rule relative to the Settlement 
Agreement Baseline, we calculate the difference in per survey costs under each of the 
regulatory scenarios. Exhibit A-5 displays the summary results per survey, which are 
summed by mitigation measure in Exhibit A-1. This analysis finds the following: 

1) The costs related to non-airgun survey mitigation measures are the same for the 
Settlement Agreement Baseline as they are for the Pre-Settlement Agreement 
Baseline because the Settlement Agreement did not change non-airgun 
requirements. 

2) The costs related to the PSO requirement and associated whale shutdowns for 
airgun surveys in shallow waters are the same for the Final Rule as they are for 
the Settlement Agreement Baseline. However, the additional mitigation 
requirements for PSO dolphin observations within the exclusion zone and PSO 
whale observations outside of the exclusion zone represent incremental costs of 
the Final Rule relative to the Settlement Agreement Baseline.  

3) Given implementation of PAM and associated shutdowns under the Settlement 
Agreement Baseline, the use of PAM results in shutdowns half as frequently as 
under the Final Rule (when PAM is used 24 hours per day as opposed to 12). All 
other costs associated with the PAM requirement, such as wages for PAM 
operators and installation of PAM equipment, are equivalent to the costs 
presented in Section 4.2.2.  

4) As the exhibit demonstrates, the Final Rule is expected to provide compliance 
cost savings relative to the Settlement Agreement Baseline for all survey types 
except for airgun and non-airgun HRG surveys. HRG surveys are shallow 
penetration surveys and thus are not subject to the minimum distance 
requirements under the settlement agreement baseline. As a result, these surveys 
do not realize cost savings from the removal of the minimum distance 
requirements under the Final Rule.  

5) Compliance cost savings are expected for all other survey types due to the Final 
Rule removing the Minimum Separation Distance requirements of the Settlement 
Agreement.  

Exhibit A-6 combines the per-survey compliance costs or avoided costs (represented by 
numbers in parentheses) that are incremental to the Settlement Agreement Baseline with 
the G&G survey forecast (described in Section 4.2.3) to quantify the present value costs 
of the Final Rule over the rule’s five year timeframe. Exhibit A-7 presents the annualized 
value of these incremental impacts. 

As discussed in Chapter 4, overall, the quantified costs of the Final Rule are conservative 
in that they are more likely to overestimate than underestimate costs. In addition, the 
Final Rule has the potential to generate some cost savings due to:  
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• Reduced administrative effort required to obtain a letter of authorization (LOA) 
from the National Marine Fisheries Service (NMFS) rather than an Incidental 
Harassment Authorization (IHA) for each survey; and 

• Smaller exclusions zones for shallow penetration airgun surveys (100 meters as 
compared with 500 meters under the baseline).

4
 

The potential for these aspects of the Final Rule to result in cost savings would offset 
some of the additional compliance costs at both the low end and the high end as 
compared with the Settlement Agreement Baseline. While data limitations precluded 
quantification of these potential cost savings, we include them as key uncertainties 
leading to a generally conservative estimate of the Final Rule costs.  

  

 
4
 However, under the Final Rule an extended distance shutdown zone of 1,500 m must be established for baleen whales, 

sperm whales, beaked whales, and Kogia species. 
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EXHIBIT A-5.   INCREMENTAL COMPLIANCE COSTS PER SURVEY RELATIVE TO THE SETTLEMENT AGREEMENT BASELINE BY SURVEY TYPE (2019$) 

SCENARIO 

SURVEY TYPE 

2D 2D-OBS 3D 3D-OBS WAZ AIRGUN HRG NON-AIRGUN HRG VSP SWD 

Final Rule 
 
Percent 
Change 

($700,000) - 
($2,350,000) 

($3,160,000) - 
($11,800,000) 

($2,290,000) - 
($6,020,000) 

($5,140,000) - 
($17,000,000) 

($4,541,000) - 
($19,600,000) 

$1,300 - 
$2,100 $3,830 - $9,600 ($10,010) - 

($71,700) 
($10,010) - 
($71,700) 

(2.8%) - 
(8.6%) 

(4.8%) - 
(11.7%) (4.1%) - (9.8%) (5.1%) - 

(12.0%) (2.4%) - (9.2%) 0.3% - 0.4% 0.5% - 1.2% (2.3%) - (9.1%) (2.3%) - (9.1%) 

Notes: 
1. Estimates within parentheses indicate negative costs, or cost savings. 
2. Estimates are rounded to three significant digits and may not sum to totals reported due to rounding error. 
3. This exhibit reflects incremental costs above the Settlement Agreement Baseline. 
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EXHIBIT A-6.   PRESENT VALUE INCREMENTAL COSTS BY SURVEY TYPE,  2021-2025 (MILLION 2019$, 7% DISCOUNT RATE) 

SURVEY TYPE 

AIRGUN HRG 
NON-AIRGUN 

HRG VSP SWD 2D 2D-OBS 3D 3D-OBS WAZ TOTAL 

$0.01 - $0.03 $0.63 - $2.29 ($1.70) - 
($18.74) 

($0.23) - 
($3.16) 

$0.00 - 
($17.32) 

$0.00 - 
($9.85) 

($8.63) - 
($86.2) 

($19.40) - 
($243.72) 

($62.19) - 
($555.40) 

($91.51) - 
($932.04) 

Notes: 
1. Estimates within parentheses indicate negative costs, or cost savings. 
2. Estimates are rounded to three significant digits and may not sum to totals reported due to rounding error. 
3. This exhibit reflects incremental costs above the settlement agreement baseline. 
4. Present value incremental costs assuming a 3% discount rate are included in Appendix D. 

 

EXHIBIT A-7.   ANNUALIZED INCREMENTAL COSTS BY SURVEY TYPE, 2021-2025 (MILLION 2019$,  7% DISCOUNT RATE) 

SURVEY TYPE 

AIRGUN HRG 
NON-AIRGUN 

HRG VSP SWD 2D 2D-OBS 3D 3D-OBS WAZ TOTAL 

$0.00 - $0.01 $0.14 - $0.52 ($0.39) - 
($4.27) 

($0.05) - 
($0.72) 

$0.00 - 
($3.95) 

$0.00 - 
($2.25) 

($1.97) - 
($19.6) 

($4.42) - 
($55.6) 

($14.2) - 
($126.6) 

($20.9) - 
($212) 

Notes: 
1. Estimates within parentheses indicate negative costs, or cost savings. 
2. Estimates are rounded to three significant digits and may not sum to totals reported due to rounding error. 
3. This exhibit reflects incremental costs above the settlement agreement baseline. 
4. Annualized incremental costs assuming a 3% discount rate are included in Appendix D. 
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A.4 POTENTIAL INDIRECT IMPACTS ASSOCIATED WITH SEASONAL RESTRICTIONS 

AND AREA CLOSURES  

In addition to the mitigation measures that affect direct compliance costs, the Settlement 
Agreement includes seasonal restrictions for G&G activities in the Coastal Waters 
Closure Area and year-round restrictions for G&G activities in the portions of defined 
Areas of Concern within the Eastern Planning Area.  

Seasona l  Rest r i ct ions  

The Settlement Agreement seasonal restrictions are in place between January 1st and 
April 30th within the boundaries of the Unusual Mortality Event (UME) area,

5
 and 

between March 1st and April 30th throughout the remainder of the Coastal Waters 
Closure Area. Exhibit A-8 displays the geographic extent of the seasonal restriction areas 
under the Settlement Agreement.  

The Final Rule includes seasonal restrictions in the Coastal Waters Closure Area between 
January 1st and May 31st. In comparison to the Settlement Agreement Baseline, these 
restrictions represent a one to two-month extension of seasonal restrictions over a 
significantly reduced geographic area.  While we cannot precisely estimate the net effect 
of the reduction in geographic area and extension of closure months, it is likely that the 
seasonal restrictions under the Final Rule will benefit oil and gas productivity in the 
GOM relative to the Settlement Agreement Baseline. As discussed in Section 4.3, we 
expect that G&G surveys will generally be able to plan around the seasonal restrictions. 
In this case, this would require planning around the additional one to two months of 
restrictions within the Coastal Waters Closure Area. 

Area  C losures  

In addition, the settlement agreement includes year-round closures in the defined Areas of 
Concern within the Eastern Planning Area. The Final Rule does not include any year-
round closure areas, thus creating an economic benefit of the rule relative to the 
Settlement Agreement baseline. Specifically, the removal of the year-round closure areas 
included in the Settlement Agreement has the potential to benefit oil and gas productivity 
in the GOM. However, the year-round closure areas included in the Settlement 
Agreement have generally been subject to limited oil and gas exploration activities and 
thus the relative importance of the closure areas is significantly uncertain.  

 

 
5
 Of note, the area of the seasonal restriction in the Settlement Agreement was initially tied to UME. This area is still a 

seasonal restriction under the Settlement Agreement although the UME has since ended.  
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EXHIBIT A-8.   SETTLEMENT AGREEMENT SEASONAL RESTRICTION AREAS 

 

A.5 KEY UNCERTAINTIES  AND LIMITATIONS 

As discussed throughout this Appendix, several uncertainties affect the economic 
implications of the Final Rule relative to the Settlement Agreement Baseline. The range 
of cost estimates reflect the uncertainty related to the direct compliance costs. Exhibit 4-
21 in the main body of the report summarizes the major sources of uncertainty associated 
with the Final Rule cost analysis that are not reflected in the range of costs quantified. 
Exhibit A-9 describes additional sources of uncertainty that are specific to the analysis of 
the Final Rule relative to the Settlement Agreement Baseline. The exhibit describes the 
direction of any potential bias associated with each source of uncertainty and the likely 
significance with respect to impacts.  

As part of the public comment period for the proposed rule, we requested feedback on the 
data, assumptions, and uncertainties associated with this analysis, as characterized in 
Exhibit 4-21 and A-9. Following public comment, we integrated, as appropriate, 
improvements and refinements to the data and assumptions. 
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EXHIBIT A-9.  SOURCES OF UNCERTAINTY REGARDING COSTS OF THE FINAL RULE RELATIVE TO 

THE SETTLEMENT AGREEMENT BASELINE 

ASSUMPTION/SOURCE 

OF UNCERTAINTY 

DIRECTION 

OF POTENTIAL BIAS 

ON QUANTIFIED 

IMPACTS 

LIKELY SIGNIFICANCE WITH RESPECT TO CONCLUSIONS 

OF THIS ANALYSIS FOR THE FINAL RULE 

DIRECT COMPLIANCE COSTS 

The analysis assumes 
that 65 percent of all 
deep penetration 
seismic surveys are 
affected by the 
minimum separation 
distance requirements 

Overestimate. 
Analysis leads to a 
higher than 
expected cost 
estimate for this 
mitigation 
measure. 

Potentially major: BOEM estimated the proportion of 
affected surveys based on a review of historical G&G 
permits. However, due to reduced G&G activity in 
recent years and five years of industry experience 
complying with the separation distances, costs of 
complying with the minimum separation distances may 
be declining. The avoided costs associated with the 
removal of the minimum separation distance 
requirements under the Final Rule relative to the 
Settlement Agreement Baseline are the largest driver 
of total net costs. As a result, any change to this 
assumption could have a potentially major effect on 
the estimated net costs. 

The analysis assumes 
that G&G vessels 
operate during reduced 
visibility conditions, 
and use PAM, for 12 
hours per day on 
average. 

Unknown. May 
overestimate or 
underestimate 
incremental 
impacts. 

Likely minor. To the extent that this assumption 
overestimates the use of PAM in the baseline, the 
analysis underestimates the costs of 24 hour PAM under 
the Final Rule. These costs are relatively minor costs 
of compliance under the settlement agreement 
baseline relative to the costs of minimum separation 
distances. 
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APPENDIX B  |  FINAL REGULATORY FLEXIBILITY ANALYSIS 

This Final Regulatory Flexibility Analysis (FRFA) considers the extent to which the 
economic impacts resulting from the Final Rule may be borne by small entities. The 
analysis presented is conducted pursuant to the Regulatory Flexibility Act (RFA) as 
amended by the Small Business Regulatory Enforcement Fairness Act (SBREFA) of 
1996. Information for this analysis was gathered from the Small Business Administration 
(SBA), Hoovers, Manta, and the RIA. 

B.1 INTRODUCTION 

First enacted in 1980, the RFA was designed to ensure that Federal Agencies consider the 
potential for its regulations to unduly inhibit the ability of small entities to compete. The 
goals of the RFA include increasing the government’s awareness of the impact of 
regulations on small entities and to encourage agencies to exercise flexibility to provide 
regulatory relief to small entities. 

When a Federal agency proposes regulations, the RFA requires the agency to prepare and 
make available for public comment an analysis that describes the effect of the rule on 
small entities (i.e., small businesses, small organizations, and small government 
jurisdictions).

6
 As part of this rulemaking, an Initial Regulatory Flexibility Analysis 

(IRFA) was made available for public comment, as an appendix to the Draft RIA, in June 
2018. This FRFA updates the IRFA, incorporating information received during public 
comment and reflecting changes between NMFS’ Proposed Rule and Final Rule. Under 5 
U.S.C., Section 604(a) of the RFA, a FRFA is required to contain: 

i. A statement of the need for, and objectives of, the Rule; 
ii. A statement of the significant issues raised by the public comments in response 

to the IRFA, a statement of the assessment of the agency of such issues, and a 
statement of any changes made in the Proposed Rule as a result of such 
comments; 

iii. The response of the agency to any comments filed by the Chief Counsel for 
Advocacy of the Small Business Administration in response to the Proposed 
Rule, and a detailed statement of any change made to the Proposed Rule in the 
Final Rule as a result of the comments; 

iv. A description of and an estimate of the number of small entities to which the 
Rule will apply or an explanation of why no such estimate is available; 

 
6
 5 U.S.C. 601 et seq. 
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v. A description of the projected reporting, recordkeeping and other compliance 
requirements of the Rule, including an estimate of the classes of small entities 
which will be subject to the requirement and the type of professional skills 
necessary for preparation of the report or record; and 

vi. A description of the steps the agency has taken to minimize the significant 
economic impact on small entities consistent with the stated objectives of 
applicable statutes, including a statement of the factual, policy, and legal reasons 
for selecting the alternative adopted in the Final Rule and why each one of the 
other significant alternatives to the Rule considered by the agency which affect 
the impact on small entities was rejected. 

B.2 NEED FOR AND OBJECTIVES OF THE RULE 

The MMPA (16 U.S.C. 1371; 50 CFR Subpart 216) generally prohibits the taking of 
marine mammals, but also contains a number of exemptions and exceptions, including 
Section 101(a)(5)(A). On behalf of the oil and gas industry, BOEM has submitted a 
petition for regulations under Section 101(a)(5)(A) of the MMPA so that industry 
operators may conduct G&G activities in compliance with the MMPA. Ultimately the 
Final MMPA Rule establishes a framework for issuing letters of authorization for the take 
of marine mammals incidental to G&G activities related to oil and gas activities in GOM 
waters. 

Over the past 15 years, BOEM and NMFS have been working cooperatively to develop 
regulations governing how G&G surveys should be carried out on the Outer Continental 
Shelf (OCS) in the GOM to ensure that these activities will have a negligible impact on 
marine mammals.

7
  In 2002, the Minerals Management Service (MMS), a predecessor 

agency to BOEM, petitioned NMFS for MMPA incidental take authorization for sperm 
whales as a result of G&G surveys in the Gulf. In response to feedback from NMFS and 
the public, MMS revised the petition in 2004 to include all species of marine mammals; 
the petition was again revised to integrate updated information in 2011. Following the 
2004 petition, NMFS began working to develop a National Environmental Policy Act 
(NEPA) Environmental Impact Statement (EIS), with BOEM participating as a 
Cooperating Agency until 2008 and then as Co-Lead Agency afterward. Following the 
2010 Deepwater Horizon oil spill, however, the Natural Resources Defense Council and 
other non-governmental organizations filed suit against the Department of the Interior 
alleging that BOEM violated NEPA when issuing G&G permits in the Gulf of Mexico 
before completing the EIS. Consistent with a 2013 settlement on this issue, BOEM re-
submitted a petition for the MMPA rulemaking and NMFS developed a Rule, which is 
the subject of this RIA and FRFA. 
  

 
7 “Negligible impact” is described in 50 CFR 216.103 as, “An impact resulting from the specified activity that cannot be 

reasonably expected to, and is not reasonably likely to, adversely affect the species or stock through effects on annual 

rates of recruitment or survival.” 
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B.3 ISSUES RAISED BY THE PUBLIC COMMENTS IN RESPONSE TO THE IRFA 

Public review of the Draft RIA and IRFA did not generate any comments related to the 
IRFA, nor did any small businesses submit comments on the Proposed Rule. 

B.4 RESPONSE TO COMMENTS FROM THE SMALL BUSINESS ADMINISTRATION IN 

RESPONSE TO THE PROPOSED RULE 

NMFS worked with the SBA in the development of the Proposed Rule package and 
addressed comments and feedback in the IRFA. The SBA did not submit comments on 
the Proposed Rule or IRFA, as released for public comment. Thus, the Final Rule, Final 
RIA, and FRFA do not reflect any changes based on comment from the SBA. 

B.5 DESCRIPTION AND ESTIMATE OF THE NUMBER OF SMALL ENTITIES  TO 

WHICH THE RULE APPLIES 

B.5.1.  DEFINITION OF A SMALL ENTITY  

Three types of small entities are defined in the RFA: 

• Small Business. Section 601(3) of the RFA defines a small business as having the 
same meaning as small business concern under section 3 of the Small Business 
Act. This includes any firm that is independently owned and operated and is not 
dominant in its field of operation. The U.S. SBA has developed size standards to 
carry out the purposes of the Small Business Act, which are generally based either 
on the number of employees or the annual revenues of particular entities 
(described in 13 CFR 121.201). The size standards are matched to North 
American Industry Classification System (NAICS) industries. The SBA definition 
of a small business applies to a firm’s parent company and all affiliates as a single 
entity. 

• Small Governmental Jurisdiction. Section 601(5) defines small governmental 
jurisdictions as governments of cities, counties, towns, townships, villages, school 
districts, or special districts with a population of less than 50,000. Special districts 
may include those servicing irrigation, ports, parks and recreation, sanitation, 
drainage, soil and water conservation, road assessment, etc. Most tribal 
governments will also meet this standard. When counties have populations greater 
than 50,000, those municipalities of fewer than 50,000 can be identified using 
population reports. Other types of small government entities are not as easily 
identified under this standard, as they are not typically classified by population. 

• Small Organization. Section 601(4) defines a small organization as any not-for-
profit enterprise that is independently owned and operated and not dominant in its 
field. Small organizations may include private hospitals, educational institutions, 
irrigation districts, public utilities, agricultural co-ops, etc. Depending upon state 
laws, it may be difficult to distinguish whether a small entity is a government or 
non-profit entity. For example, a water supply entity may be a cooperative owned 
by its members in one case and in another a publicly chartered small government 
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with the assets owned publicly and officers elected at the same elections as other 
public officials. 

B.5.2 DESCRIPTION OF SMALL ENTITIES TO WHICH THE RULE WILL APPLY 

This FRFA focuses on identifying small businesses that would bear the incremental G&G 
survey costs quantified in this analysis. These may include entities undertaking, 
commissioning, or purchasing surveys. This analysis references information on G&G 
survey permit applicants for information on the types of entities engaged in G&G survey 
activity in the Gulf of Mexico. Potential indirect impacts to small business boat owners 
and operators, who are not typically permittees, but who may be involved in the 
implementation of G&G survey activities, are also discussed. 

To identify entities that would likely be affected by this rule, we first reviewed ten years 
of G&G permit data (2006 to 2015). This dataset consisted of 879 applications to BOEM 
for G&G permits in the Gulf of Mexico during this time period.

8
 We then eliminated 

applications for 141 non-acoustic surveys permits from the dataset, as those survey types 
are not anticipated to be affected by the Final Rule, as well as 33 surveys that occurred in 
the Atlantic OCS, which were permitted by the Gulf of Mexico Office; 21 surveys that 
were not related to exploration of oil, gas or sulphur; 29 surveys that were conducted for 
the purpose of scientific research and therefore are not included in the rule; and 37 
surveys for permits that were later cancelled. For the remaining 618 acoustic survey 
permit applications, we conducted industry research to identify the parent companies for 
each permit applicant. Specifically, we used public merger and bankruptcy records, 
Bloomberg’s information on acquisitions, and Hoover’s family tree mapping to identify 
the ultimate parent companies of each permittee.

9
 Four permittees involved parent 

companies that are bankrupt and no longer operate. Ultimately, we found that 82 
independently owned companies had applied for 614 acoustic G&G permits during this 
period in 21 different industry NAICS codes. Of these 82 companies, 20 were found to be 
headquartered outside of the U.S., and are therefore not subject to consideration under 
SBREFA.

10
 These foreign companies accounted for 54 percent of the acoustic G&G 

survey applications in our data (330 surveys). The remaining 62 U.S. based-companies 
applied for the remaining 284 acoustic G&G survey permits between 2006 and 2015. 

Exhibit B-1 presents the primary industry NAICS codes listed for affected acoustic G&G 
permit applicants as identified in their permit applications as well as the SBA size 
standards for each. The SBA size standards indicate the annual receipts or employment 
maximum allowed for a concern and its affiliates to be considered small. 

 
8
 BSEE Public Information Query for G&G. Accessed at 

https://www.data.bsee.gov/homepg/data_center/other/webstore/pimaster.asp?appid=5.in  August 2016. 

9
 Manta Directory. Accessed   at http://www.manta.com/ in November 2016; Hoovers, a D&B company. Accessed at 

http://www.hoovers.com/ on November 2016. 

10
 Six industry NAICS codes were only reported for foreign applicants; these are presented separately in Exhibit A-1. 

https://www.data.bsee.gov/homepg/data_center/other/webstore/pimaster.asp?appid=5.in
http://www.manta.com/
http://www.hoovers.com/
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EXHIBIT B-1.  INDUSTRIES  THAT MAY BE DIRECTLY AFFECTED BY THE FINAL RULE 

NAICS CODE INDUSTRY AND DESCRIPTION 

SBA SIZE STANDARD (MILLIONS OF 

DOLLARS IN ANNUAL RECEIPTS OR 

EMPLOYEES) 

NUMBER OF 

SMALL 

BUSINESSES 

2111 

Oil and Gas Extraction. This U.S. industry comprises establishments primarily engaged 
in (1) the exploration, development and/or the production of petroleum or natural gas 
from wells in which the hydrocarbons will initially flow or can be produced using normal 
pumping techniques or (2) the production of crude petroleum from surface shales or tar 
sands or from reservoirs in which the hydrocarbons are semisolids. Establishments in 
this industry operate oil and gas wells on their own account or for others on a contract 
or fee basis. 

1,250 employees   16 

212234 

Copper Ore and Nickel Ore Mining (Large only). This U.S. industry comprises 
establishments primarily engaged in: (1) developing the mine site, mining, and/or 
beneficiating (i.e., preparing) copper and/or nickel ores; and (2) recovering copper 
concentrates by the precipitation, leaching, or electrowinning of copper ore. 

1,500 employees  

213111 

Drilling Oil and Gas Wells. This U.S. industry comprises establishments primarily 
engaged in drilling oil and gas wells for others on a contract or fee basis. This industry 
includes contractors that specialize in spudding in, drilling in, redrilling, and directional 
drilling. 

1,000 employees  1 

213112 

Support Activities for Oil and Gas Operations. This U.S. industry comprises 
establishments primarily engaged in performing support activities on a contract or fee 
basis for oil and gas operations (except site preparation and related construction 
activities). Services included are exploration (except geophysical surveying and 
mapping); excavating slush pits and cellars, well surveying; running, cutting, and 
pulling casings, tubes, and rods; cementing wells, shooting wells; perforating well 
casings; acidizing and chemically treating wells; and cleaning out, bailing, and 
swabbing wells. 

 $38.5 million  11 

221118 

Other Electric Power Generation (Large only). This U.S. industry comprises 
establishments primarily engaged in operating electric power generation facilities 
(except hydroelectric, fossil fuel, nuclear, solar, wind, geothermal, biomass). These 
facilities convert other forms of energy, such as tidal power, into electric energy. The 
electric energy produced in these establishments is provided to electric power 
transmission systems or to electric power distribution systems. 

250 employees  

221210 

Natural Gas Distribution (Large only). This industry comprises: (1) establishments 
primarily engaged in operating gas distribution systems (e.g., mains, meters); (2) 
establishments known as gas marketers that buy gas from the well and sell it to a 
distribution system; (3) establishments known as gas brokers or agents that arrange the 
sale of gas over gas distribution systems operated by others; and (4) establishments 
primarily engaged in transmitting and distributing gas to final consumers. 

1,000 employees  



Final Report – November 30, 2020 

 

 

        B-6 

NAICS CODE INDUSTRY AND DESCRIPTION 

SBA SIZE STANDARD (MILLIONS OF 

DOLLARS IN ANNUAL RECEIPTS OR 

EMPLOYEES) 

NUMBER OF 

SMALL 

BUSINESSES 

237120 

Oil and Gas Pipeline and Related Structures Construction. This industry comprises 
establishments primarily engaged in the construction of oil and gas lines, mains, 
refineries, and storage tanks. The work performed may include new work, 
reconstruction, rehabilitation, and repairs.  

$36.5 million  1 

324110 

Petroleum Refineries (Large only). This industry comprises establishments primarily 
engaged in refining crude petroleum into refined petroleum. Petroleum refining 
involves one or more of the following activities: (1) fractionation; (2) straight 
distillation of crude oil; and (3) cracking. 

1,500 employees  

424720 

Petroleum and Petroleum Products Merchant Wholesalers (except Bulk Stations and 
Terminals). This industry comprises establishments primarily engaged in the merchant 
wholesale distribution of petroleum and petroleum products (except from bulk liquid 
storage facilities). 

200 employees  1 

511210 

Software Publishers (Large only). This industry comprises establishments primarily 
engaged in computer software publishing or publishing and reproduction. 
Establishments in this industry carry out operations necessary for producing and 
distributing computer software, such as designing, providing documentation, assisting in 
installation, and providing support services to software purchasers. These 
establishments may design, develop, and publish, or publish only. 

$38.5 million  

541330 

Engineering Services (Large only). This industry comprises establishments primarily 
engaged in applying physical laws and principles of engineering in the design, 
development, and utilization of machines, materials, instruments, structures, 
processes, and systems. The assignments undertaken by these establishments may 
involve any of the following activities: provision of advice, preparation of feasibility 
studies, preparation of preliminary and final plans and designs, provision of technical 
services during the construction or installation phase, inspection and evaluation of 
engineering projects, and related services. 

$15 million   

541360a 
 

Geophysical Surveying and Mapping Services. This industry comprises establishments 
primarily engaged in gathering, interpreting, and mapping geophysical data. 
Establishments in this industry often specialize in locating and measuring the extent of 
subsurface resources, such as oil, gas, and minerals, but they may also conduct surveys 
for engineering purposes. Establishments in this industry use a variety of surveying 
techniques depending on the purpose of the survey, including magnetic surveys, gravity 
surveys, seismic surveys, or electrical and electromagnetic surveys 

$15 million  
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NAICS CODE INDUSTRY AND DESCRIPTION 

SBA SIZE STANDARD (MILLIONS OF 

DOLLARS IN ANNUAL RECEIPTS OR 

EMPLOYEES) 

NUMBER OF 

SMALL 

BUSINESSES 

541370 

Surveying and Mapping (except Geophysical) Services (Large only). This industry 
comprises establishments primarily engaged in performing surveying and mapping 
services of the surface of the earth, including the sea floor. These services may include 
surveying and mapping of areas above or below the surface of the earth, such as the 
creation of view easements or segregating rights in parcels of land by creating 
underground utility easements. 

$15 million  

541620 

Environmental Consulting Services. This industry comprises establishments primarily 
engaged in providing advice and assistance to businesses and other organizations on 
environmental issues, such as the control of environmental contamination from 
pollutants, toxic substances, and hazardous materials. These establishments identify 
problems (e.g., inspect buildings for hazardous materials), measure and evaluate risks, 
and recommend solutions.  

$15 million 2 

541990 

All Other Professional, Scientific and Technical Services. This industry comprises 
establishments primarily engaged in the provision of professional, scientific, or 
technical services (except legal services; accounting, tax preparation, bookkeeping, 
and related services; architectural, engineering, and related services; specialized 
design services; computer systems design and related services; management, scientific, 
and technical consulting services; scientific research and development services; 
advertising, public relations and related services; market research and public opinion 
polling; photographic services; translation and interpretation services; and veterinary 
services). 

$15 million 2 

561110 

Office Administrative Services (Large only). This industry comprises establishments 
primarily engaged in providing a range of day-to-day office administrative services, 
such as financial planning; billing and recordkeeping; personnel; and physical 
distribution and logistics for others on a contract or fee basis. These establishments do 
not provide operating staff to carry out the complete operations of a business. 

$7.5 million  

Sources: SBA table, review of G&G permit applications, 2006-2016.  
Notes: 
In addition to the NAICS codes included in this table, the permit history includes applicants categorized under six additional NAICS codes (331313, 447190, 
523991, 525990, 551112, and 921130). However, all permit applicants within these categories were foreign businesses and therefore not relevant for the 
purposes of this SBREFA analysis. 
a No businesses listed this NAICS code as the primary code when applying for G&G permits in the Gulf of Mexico in the 10-year period of data reviewed.  
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Addi t iona l  Potent ia l l y  Ind i rect ly  Af fected  Sector s :  Cont ract  Vesse l s  

The Final Rule will not directly regulate businesses that operate vessels under contract by 
permit applicants. While it is possible that some portion of compliance costs associated 
with permitted activities would be expected to be incurred by contract vessels (e.g., 
actions that require additional time on board), generally, we expect the increased survey 
costs generated by the Final Rule will be borne by the entities either purchasing or 
commissioning the data. In some cases, this may be the permittee and in other cases the 
permittee may be commissioned by another entity. As such, increased compliance costs 
actually result in higher revenues for contract boats, all else being equal. However, to the 
extent that the overall number of G&G surveys is reduced by the Final Rule, businesses 
that operate these contract vessels could experience reduced revenues and associated 
employment demand. Because the current expectation is that the number of surveys that 
will be conducted in the next five years will not be materially affected by the Final Rule, 
indirect impacts to contract vessels are not addressed further in this analysis. 

We reviewed a list of 87 vessels engaged in G&G permit activity in the Gulf developed 
by Continental Shelf Associates based on permits from the years 2012 to 2014. We then 
conducted research for each vessel and eliminated from this group those operated under 
non-U.S. flags (54 vessels). For 25 of the 33 vessels that operate under U.S. flags, we 
were able to identify the parent companies and primary NAICS codes under which these 
vessels operate. Exhibit B-2 presents a list of the NAICS codes for which contract boats 
reported G&G activity. Two industries (NAICS codes 213112 and 561110) are also 
reported by entities engaged directly in G&G permits.
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EXHIBIT B-2.  OTHER INDUSTRY SECTORS ANTICIPATED THAT MAY AFFECTED BY THE FINAL RULE 

NAICS CODE INDUSTRY 

SBA SIZE STANDARD (MILLIONS OF 

DOLLARS IN ANNUAL RECEIPTS OR 

EMPLOYEES) 

213112a 

Support Activities for Oil and Gas Operations. This U.S. industry comprises establishments 
primarily engaged in performing support activities on a contract or fee basis for oil and gas 
operations (except site preparation and related construction activities). Services included are 
exploration (except geophysical surveying and mapping); excavating slush pits and cellars, 
well surveying; running, cutting, and pulling casings, tubes, and rods; cementing wells, 
shooting wells; perforating well casings; acidizing and chemically treating wells; and cleaning 
out, bailing, and swabbing wells. 

$38.5 million 

441222 

Boat Dealers. This U.S. industry comprises establishments primarily engaged in (1) retailing 
new and/or used boats or retailing new boats in combination with activities, such as repair 
services and selling replacement parts and accessories, and/or (2) retailing new and/or used 
outboard motors, boat trailers, marine supplies, parts, and accessories. 

$32.5 million 

483113 

Coastal and Great Lakes Freight Transportation. This U.S. industry comprises 
establishments primarily engaged in providing water transportation of cargo in coastal waters, 
on the Great Lakes System, or deep seas between ports of the United States, Puerto Rico, and 
United States island possessions or protectorates. Marine transportation establishments using 
the facilities of the St. Lawrence Seaway Authority Commission are considered to be using the 
Great Lakes Water Transportation System. Establishments primarily engaged in providing 
coastal and/or Great Lakes barge transportation services are included in this industry. 

700 employees  

488330 
Navigational Services to Shipping. This industry comprises establishments primarily engaged 
in providing navigational services to shipping. Marine salvage establishments are included in 
this industry. 

$38.5 million 

541690 
Other Scientific and Technical Consulting Services. This industry comprises establishments 
primarily engaged in providing advice and assistance to businesses and other organizations on 
scientific and technical issues (except environmental). 

$15 million 

561110a 

Office Administrative Services. This industry comprises establishments primarily engaged in 
providing a range of day-to-day office administrative services, such as financial planning; 
billing and recordkeeping; personnel; and physical distribution and logistics for others on a 
contract or fee basis. These establishments do not provide operating staff to carry out the 
complete operations of a business. 

$7.5 million 

a NAICS codes 213112 and 561110 are also reported by entities engaged directly in G&G permits. 
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B.5.3.  ESTIMATE OF THE NUMBER OF SMALL ENTITIES  TO WHICH THE RULE WILL 

APPLY 

As discussed above, we analyzed permit applications between 2006 and 2015 to 
understand what industries were involved in G&G permit applications in the Gulf of 
Mexico. As we noted previously, however, while these reflect the best available data, it is 
not necessarily the permittees that undertake the surveys or bear the costs of the Final 
Rule. After identifying the U.S.-based permit applicants for acoustic G&G permits, we 
established whether companies would be classified as small according to SBA definitions 
and the most recent revenue or employment data available via Hoovers or Manta.

11
 The 

findings of this assessment are presented in Exhibits B-3 through B-5. As shown, of the 
total number of survey applications, 12 percent (75 applications) were put forth by small 
entities.  

In total, 34 U.S.-based small businesses applied for acoustic G&G permits in the Gulf of 
Mexico between 2006 and 2015. While small businesses represent nearly half of the 
entities who applied for permits (41 percent of 82 entities), small businesses applied for 
only 12 percent of total permit applications (75 surveys out of 614). This means that 
foreign businesses and U.S.-based large businesses applied for more permits per business 
than small businesses. As shown in Exhibit B-6, foreign businesses and U.S.-based large 
entities put forth an average of 16.5 and 7.5 survey applications per entity, respectively, 
while U.S.-based small entities put forth 2.2 surveys per business between 2006 and 
2015. Exhibit B-7 presents the industries represented by the small businesses that applied 
for G&G permits between 2006 and 2015. Companies involved in oil and gas extraction 
(NAICS 2111) and support activities for oil and gas (NAICS 213112) account for the 
majority of the permit applications by small companies (87 percent of companies). 

While other industries do apply for permits, based on the profiles of businesses in these 
industries (as discussed in the next section), we expect it is unlikely they are ultimately 
bearing the costs of the surveys. We expect it is most likely that the companies 
commissioning the surveys or purchasing the data gathered—generally the oil and gas 
industry—will bear the increased cost, given the lack of substitutes available for G&G 
surveys. This analysis, however, profiles the various industries applying for G&G surveys 
in the GOM. 

  

 
11

 Manta Directory, available at http://www.manta.com/, accessed November 2016; Hoovers, a D&B company, available at 

http://www.hoovers.com/, accessed November 2016. 

http://www.manta.com/
http://www.hoovers.com/
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EXHIBIT B-3.  APPLICATIONS FOR ACOUSTIC G&G SURVEY PERMITS IN  THE GULF OF MEXICO,  

2006 TO 2015 

 

Source: BSEE Public Information Query for G&G, available at 

https://www.data.bsee.gov/homepg/data_center/other/webstore/pimaster.asp?appid=5. Accessed August 2016. 

  

Survey 
applications 

from large U.S. 
businesses
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EXHIBIT B-4.  NUMBER OF ACOUSTIC G&G SURVEY PERMIT APPLICATIONS IN THE GULF OF 

MEXICO BY INDUSTRY,  2006 TO 2015 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Source: BSEE Public Information Query for G&G, available at 

https://www.data.bsee.gov/homepg/data_center/other/webstore/pimaster.asp?appid=5. Accessed August 2016; Manta Directory, available at 

http://www.manta.com/, accessed November 2016; Hoovers, a D&B company, available at http://www.hoovers.com/, accessed November 2016. 
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EXHIBIT B-5.  NUMBER OF COMPANIES  THAT APPLIED FOR G&G SURVEY PERMITS IN  THE GULF OF 

MEXICO BY INDUSTRY,  2006 TO 2015 

Source: BSEE Public Information Query for G&G, available at 

https://www.data.bsee.gov/homepg/data_center/other/webstore/pimaster.asp?appid=5. Accessed August 2016; Manta Directory, available at 

http://www.manta.com/, accessed November 2016; Hoovers, a D&B company, available at http://www.hoovers.com/, accessed November 2016. 
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EXHIBIT B-6.  COMPARISON OF HISTORICAL G&G SURVEY RATES BY S IZE OF ENTITY,  2006-2015 

 
U.S. SMALL U.S. LARGE FOREIGN ALL 

Total number of applicant 
companies 34 28 20 82 

Total number of survey 
permit applications 75 209 330 614 

Number of surveys per 
company 2.2 7.5 16.5 7.5 

BSEE Public Information Query for G&G, available at 
https://www.data.bsee.gov/homepg/data_center/other/webstore/pimaster.asp?appid=5. Accessed 
August 2016; Manta Directory, available at http://www.manta.com/, accessed November 2016; Hoovers, 
a D&B company, available at http://www.hoovers.com/, accessed November 2016. 

 

 

EXHIBIT B-7.  SMALL BUSINESSES APPLYING FOR G&G PERMITS BY INDUSTRY,  2006-2015 

 
 
BSEE Public Information Query for G&G, available at 
https://www.data.bsee.gov/homepg/data_center/other/webstore/pimaster.asp?appid=5. 
Accessed August 2016; Manta Directory, available at http://www.manta.com/, accessed 
November 2016; Hoovers, a D&B company, available at http://www.hoovers.com/, accessed 
November 2016. 
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Forecast  Survey  Act i v i t ies  by  Smal l  Ent i t ies  

The RIA analysis forecasts the number of G&G surveys to be affected by the Final Rule 
over the next five years by survey type. These estimates are provided in Exhibit B-8. As 
shown, a total of 476 to 757 acoustic G&G surveys are anticipated to be permitted, or 
approximately 95 to 151 surveys annually in the Gulf of Mexico over the next five years.  

EXHIBIT B-8.  ACTIVITY FORECAST OF G&G SURVEYS SUBJECT TO THE FINAL RULE BY SURVEY 

TYPE, 2021-2025 

YEAR 

AIRGUN 

HRG 

NON-AIRGUN 

HRG VSP SWD 2D 

2D-

OBN 3D 3D-OBN WAZ TOTAL 

2021 1.9 - 3.0 36.1 - 56.5 45.1 - 
72.6 

5.8 - 
11.7 

0.0 - 
1.8 

0.0 - 
0.2 

1.5 - 
4.4 

1.5 - 
4.4 

3.9 - 
6.8 

95.6 - 
161.4 

2022 1.9 - 3.0 37.0 - 57.5 36.1 - 
62.7 

4.9 - 
8.8 

0.0 - 
1.8 

0.0 - 
0.2 

1.5 - 
3.9 

1.5 - 
3.9 

3.9 - 
8.8 

86.8 - 
150.6 

2023 1.9 - 3.1 36.1 - 59.4 38.2 - 
61.8 

5.8 - 
11.7 

0.0 - 
1.8 

0.0 - 
0.2 

1.0 - 
3.4 

1.0 - 
3.4 

2.9 - 
6.9 

86.8 - 
151.7 

2024 2.3 - 3.0 44.4 - 57.5 44.0 - 
62.7 

6.8 - 
12.7 

0.0 - 
1.8 

0.0 - 
0.2 

0.0 - 
2.5 

0.0 - 
2.5 

2.0 - 
5.9 

99.5 - 
148.7 

2025 2.7 - 3.3 50.9 - 62.1 44.1 - 
56.9 

4.9 - 
8.8 

0.0 - 
1.8 

0.0 - 
0.2 

0.5 - 
2.9 

0.5 - 
2.9 

3.9 - 
5.9 

107.3 - 
144.8 

Total 10.8 - 
15.4 204.4 - 292.9 207.4 - 

316.6 
28.2 - 
53.7 

0.0 - 
9.0 

0.0 - 
1.0 

4.4 - 
17.2 

4.4 - 
17.2 

16.6 - 
34.3 

476.1 - 
757.2 

Estimated 
annual 
number of 
small 
business 
surveys* 

<1 5.2 - 8.6 0 0 <1 0 <1 <1 0 6.4 – 10.6 

Source: RIA. Note: WAZ, SWD, 2D-OBN, and VSP surveys are assumed not to involve small entities. 
*Assumes historic distribution of survey type by industry. 

Historically, small entities accounted for a larger percentage of HRG survey applications 
(airgun and non-airgun) than did businesses as a whole (85 percent of surveys applied for 
by small businesses were HRG, compared to 57 percent of surveys by all entities). Small 
businesses did not apply for WAZ, SWD, 2D-OBN, or VSP surveys according to the 
permit database reviewed. 

By assuming that the same proportion of international, large, and small companies will 
undertake the surveys over the next five years as occurred during 2006 to 2015, we can 
anticipate the likely number of future surveys that will include small entity applicants. 
Accordingly, we estimate that small entities would apply for approximately 32 to 53 
surveys over the next five years, or approximately six to 11 surveys annually. 
Historically, there was a ratio of approximately 2.2 surveys applied for per small entity. 
Using this ratio, we estimate that approximately 15 to 24 small companies will likely 
apply for acoustic G&G permits over the next five years, or approximately 3 to 5 small 
companies each year.  
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The future distribution of small G&G survey companies by industry is not known, but the 
historical pattern of surveys suggests that companies involved in oil and gas extraction 
(NAICS 2111) and support activities for oil and gas (213112) will account for the 
majority of the survey applications by small companies. 

B.6 DESCRIPTION OF REPORTING, RECORD KEEPING EFFORTS, AND 

COMPLIANCE REQUIREMENTS 

B.6.1.  REPORTING AND RECORD KEEPING EFFORTS 

The Final Rule adds new information collection, recordkeeping, and reporting 
requirements for small entities. Specifically, the Final Rule includes three elements that 
require incremental information collection burden: 

• PSOs will need to be present for non-airgun HRG surveys (which would not be 
required under the pre-settlement agreement baseline). These PSOs will need to 
submit reports to BOEM approximately every 15 days. 

• PSOs will need to be present for seismic airgun surveys occurring in water depths 
less than 200 meters (which would not be required under the pre-settlement 
agreement baseline). These PSOs will need to submit reports to BOEM 
approximately every 15 days. 

• PAM will be required to be used at all times for deep penetration airgun surveys in 
water depths greater than 100 meters, which represents an increase in use when 
compared with baseline requirements. PAM operators are required for these 
efforts. The Final Rule will require reports of marine mammal detections 
associated with this incremental usage of PAM.  

Exhibit B-9 presents the average incremental labor hours and costs per survey associated 
with these requirements. These costs represent a subcomponent of the compliance costs 
presented in the next section. 
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EXHIBIT B-9.  ESTIMATED INCREMENTAL DATA COLLECTION AND RECORDKEEPING BURDEN TO 

SMALL ENTITIES,  AVERAGE HOURS AND COSTS PER SURVEY (2019$) 

SURVEY 

TYPE 

WATER 

DEPTH 

AVERAGE 

LABOR HOURS 

PER SURVEY 

(LOW) 

AVERAGE 

LABOR HOURS 

PER SURVEY 

(HIGH) 

AVERAGE 

COSTS PER 

SURVEY (LOW) 

AVERAGE 

COSTS PER 

SURVEY (HIGH) 

2D 

Shallow 11,658  11,658  $253,000 $563,000 

Deep 5,322  5,322  $141,000 $283,000 

2D-OBN 

Shallow 9,369  28,108  $204,000 $1,360,000 

Deep 4,277  12,832  $114,000 $681,000 

3D 

Shallow 9,101  9,101  $198,000 $439,000 

Deep 4,155  4,155  $110,000 $221,000 

3D-OBN 

Shallow 9,369  28,108  $204,000 $1,360,000 

Deep 4,277  12,832  $114,000 $681,000 

Airgun 
HRG 

Shallow 342  342  $6,050 $15,100 

Deep  -     -    $0 $0 
Non-
airgun 
HRG 

Shallow  -     -    $0 $0 

Deep 216  216  $3,820 $9,540 

 

The Final Rule also has the potential to generate some cost savings to small entities due 
to reduced administrative effort required to obtain incidental take authorization. As 
discussed in Chapter 4, absent the rule, G&G surveys in the GOM would be required to 
apply for an Incidental Harassment Authorization (IHA). On the other hand, a Letter of 
Authorization (LOA) is required for harassment that is planned as part of future actions 
for up to five years (e.g., for a rulemaking). Under the Final Rule, NMFS will issue a 
LOA covering G&G surveys in the GOM that comply with the rule requirements, 
precluding the need for IHAs for each survey. In this way, the rule would reduce the 
administrative effort required of small entities to acquire the necessary authorization for 
incidental take of marine mammals over the five-year timeframe of the rule. The potential 
for this reduced administrative effort to result in cost savings would offset some of the 
additional information collection burden associated with the Final Rule. Absent 
information on the relative administrative effort for IHAs in the GOM versus an LOA for 
this rule, we do not quantify these potential cost savings but note that this contributes to 
an overall conservative estimate of the direct costs of the Final Rule.  

B.6.2.  ESTIMATE OF COMPLIANCE COSTS OF THE FINAL RULE 

A review of the reported annual revenues for the 34 small entities that applied for G&G 
survey permits between 2006 and 2015 reveals a wide range, with the lowest revenues 
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reported to be $0.04 million and the highest revenues reported to be $1.9 billion.
12

  
Average revenues for the small entities who applied for G&G permits were $232 million, 
with median revenues of $12.26 million. We note, however, that the revenues and 
numbers of employees reported for many of these small companies appeared to be 
erroneous, at times including totals of two employees and in multiple instances reporting 
annual revenues significantly less than the costs of conducting even the lowest cost G&G 
surveys. For example, we identified one company that applied for a 3D OBN survey 
permit. The baseline cost for this type of survey is approximately $90 million, but the 
estimated annual revenues for this company were less than $1 million. As a result, these 
revenue estimates are likely to be inaccurate or, alternatively, permit applicants must pass 
survey costs on to the companies that purchase or commission the seismic data. Given 
that the oil and gas extraction companies are generally the entities purchasing the G&G 
data, we expect that it is most likely that G&G survey costs are ultimately borne by 
NAICS 2111 (oil and gas extraction), either as the permittees for the survey permit or 
because the other, smaller businesses pass these costs along in the data purchase price. 

As discussed in the RIA, survey costs are anticipated to increase under the Final Rule, 
with specific incremental costs varying by survey type. Between 2006 and 2015, 85 
percent of surveys applied for by small businesses were HRG surveys.

13
 Incremental 

costs of the Final Rule for non-airgun surveys, which comprised most of the HRG 
surveys (95 percent are forecast to be non-airgun, as opposed to airgun, surveys), are 
anticipated to range from $3,800 to $9,600 per survey. Airgun HRG survey costs are 
anticipated to range from $7,500 to $17,000 per survey. Potential annual impacts to small 
entities by survey type are summarized in Exhibit B-10. 

  

 
12

 Manta Directory, available at http://www.manta.com/, accessed November 2016; Hoovers, a D&B company, available at 

http://www.hoovers.com/, accessed November 2016. 

Although revenues of $1.9 billion do not appear small, these revenues were reported for an entity whose reported 

employment was below the threshold for a small business by SBA standards. 

13
 Excludes VSP and SWD surveys, which did not appear in our database of surveys. 

http://www.manta.com/
http://www.hoovers.com/
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EXHIBIT B-10. ESTIMATED ANNUAL INCREMENTAL COMPLIANCE COSTS TO SMALL ENTITIES,  BY 

SURVEY AND ENTITY (2019$) 

SURVEY TYPE 

INCREMENTAL COSTS OF FINAL RULE PER SURVEY* 

LOW HIGH 

2D $842,000 $1,180,000 

2D-OBN $813,000 $2,750,000 

3D $1,280,000 $2,720,000 

3D-OBN $1,160,000 $3,290,000 

Airgun HRG $7,530 $17,400 

Non-airgun HRG $3,830 $9,570 
*Refer to the main text of the RIA for more detail about how these costs were estimated. As discussed above, small entities 

are estimated to engage in approximately 6 to 11 surveys per year across all types. Thus, each survey type may not engage 

a small entity every year. 

 

Exhibit B-11 summarizes the small business size standards for the NAICS codes with 
small entity applicants for G&G permits. However, as discussed above, while the oil and 
gas extraction industry (NAICS 2111) accounts for 63 percent of the permit applications 
from small entities, we expect that the other small entities applying for permits generally 
pass these costs on to the extraction industry as the industry that commissions the surveys 
or purchases the G&G data. Consequently, Exhibit B-12 summarizes the potential 
incremental impacts of the Final Rule on crude petroleum and natural gas extraction 
small entities as a percent of annual revenues by survey type. As noted above, a total of 
approximately five small entities may be involved in survey activities annually over the 
next five years. Impacts would not be universally experienced by all small entities, and 
would vary by the specific survey type. A small subset of entities would experience 
impacts described in Exhibit B-12 (i.e., up to five small extraction companies per year on 
average). As shown, incremental impacts for HRG surveys, which historically accounted 
for most small business surveys, are anticipated to increase costs to small entities by less 
than 0.1 percent of annual revenues on average. For those entities engaged in other types 
of surveys, costs range between 0.2 percent and 0.7 percent of annual revenues.  
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EXHIBIT B-11. SMALL BUSINESS S IZE STANDARDS BY INDUSTRY WITH SMALL BUSINESS 

APPLICANTS 

NAICS 

CODE1 

PERCENT OF 

SMALL 

ENTITY 

APPLICANTS 

IN INDUSTRY 

PERCENT OF 

SMALL ENTITY 

APPLICATIONS 

IN INDUSTRY 

ESTIMATE OF 

THE NUMBER 

OF SMALL 

ENTITY SURVEY 

APPLICATIONS 

ANNUALLY 

SMALL 

BUSINESS SIZE 

STANDARD IN 

MILLIONS OF 

DOLLARS2 

SMALL 

BUSINESS SIZE 

STANDARD IN 

NUMBER OF 

EMPLOYEES2 

2111 47% 63% 3.5 – 5.3 - 1,250 

213111 3% 3% <1 - 1,000 

213112 32% 24% 2.4 – 3.7 $41.5 - 

237120 3% 1% <1 $39.5 - 

424720 3% 1% <1 - 200 

541620 6% 5% <1 $16.5 - 

541990 6% 3% <1 $16.5 - 
1 NAICS 2111 “Oil and Gas Extraction” encompasses the two six-digit NAICS codes 211120 “Crude Petroleum Extraction” and 

211130 “Natural Gas Extraction.” Both of these six-digit NAICS codes have the same SBA small business size standard (1,250 

employees). 

2 U.S. Small Business Administration. 2019. Table of Small Business Size Standards Matched to North American Industry 

Classification System Codes, Effective Aug 19, 2019. Accessed at: https://www.sba.gov/document/support--table-size-

standards 

EXHIBIT B-12. ESTIMATED INCREMENTAL COMPLIANCE COSTS TO SMALL ENTITIES  AS  PERCENT OF 

ANNUAL REVENUES 

NAICS 

CODE 

AVERAGE 

ANNUAL 

REVENUES 

PER SMALL 

ENTITY 

($MILLIONS)

* 

INCREMENTAL COMPLIANCE COSTS PER SURVEY AS PERCENT OF 

ANNUAL SMALL BUSINESS REVENUES 

AIRGUN HRG 
NON-AIRGUN 

HRG 2D 3D 3D-OBN 

LOW HIGH LOW HIGH 
LO
W HIGH 

LO
W HIGH LOW HIGH 

2111 $482.0 <0.1% <0.1% <0.1% <0.1% 0.2% 0.2% 0.3% 0.6% 0.2% 0.7% 
*Based on 2015 revenues for small business applicants by G&G survey type. It is possible that one small entity may undertake 

more than one survey in a year, which would increase the percent revenue estimates in this exhibit. From 2006 to 2013, 

some small extraction companies undertook multiple HRG surveys in individual year. However, no small extraction company 

undertook multiple 2D, 3D, or 3D-OBN surveys in a single year over this time period. If a single small extraction company 

undertook five HRG surveys in a single year, incremental compliance costs would remain less than 0.1 percent of revenues 

on average. 

https://www.sba.gov/document/support--table-size-standards
https://www.sba.gov/document/support--table-size-standards
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In summary, this FRFA finds: 

1. In the majority of cases (88 percent), survey permit applicants are large 
businesses.  

2. When the permit applicants are small businesses, the majority of the time (63 
percent) they are oil and gas extractors (NAICS 2111). 

3. Together these permits (for large businesses and small businesses with high 
annual revenues for which rule costs are a small fraction) account for 96 percent 
of the permits for G&G surveys.  

4. While small entities in other industries occasionally apply for permits (four 
percent historically), these businesses are quite small, with average annual 
revenues in the millions or even less. Given their size, it is unlikely that these 
permit applicants bear G&G survey costs; otherwise it would be reflected in their 
annual revenues (i.e., their revenues on average would reflect that they recover 
their costs). Accordingly, we expect it is most likely the survey costs are passed 
on to oil and gas extraction companies who commission the surveys or purchase 
the data. 

5. Overall, up to five small businesses (NAICS 2111) per year may experience 
increased costs of between 0.1 and 0.7 percent of average annual revenues. 

B.7 DESCRIPTION OF STEPS THE AGENCY HAS TAKEN TO MINIMIZE THE 

S IGNIFICANT ECONOMIC IMPACT ON SMALL ENTITIES   

The draft version of the RIA and the IRFA considered effects of a more stringent 
alternative than the Proposed Rule. The more stringent alternative included additional 
shutdown requirements and area closures for surveys, generating costs up to 20 percent 
greater than the Proposed Rule. NMFS did not elect to proceed with these elements of the 
more stringent alternative in the Final Rule, which reduces the potential for impacts to 
small businesses. NMFS determined that the Final Rule achieves the statutory objectives 
with a lower regulatory burden. 

Additionally, as described above, a relatively small portion of total G&G survey activities 
are undertaken by small entities and this analysis determines that it is unlikely that small 
entities will bear the compliance costs described in this analysis.  
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APPENDIX C  |  OTHER COMPLIANCE REQUIREMENTS 

As required by applicable statutes and executive orders, this section summarizes analyses 
of equity considerations and other regulatory concerns associated with the Final Rule. 
This section assesses potential impacts, with respect to the following issues:  

• Energy Impacts: examines the impacts of the Final Rule on energy use, supply, 
and distribution as mandated under Executive Order 13211 (66 FR 28355, May 
22, 2001); 

• Paperwork reduction: examines the requirements of the Final Rule for 
paperwork collections as required by the PRA; 

• Unfunded mandates: examines the implications of the Final Rule with respect to 
unfunded mandates as required by the Unfunded Mandates Reform Act (UMRA); 

• Environmental justice: considers potential issues for minority and low-income 
populations as required under E.O. 12898; 

• Children's health protection: examines the potential impact of the Final Rule on 
the health of children in order to comply with E.O. 13045;  

• Tribal governments: extends the discussion of federal unfunded mandates to 
include impacts on Native American tribal governments and their communities as 
mandated under E.O. 13175, “Consultation and Coordination With Indian Tribal 
Governments” (May 14, 1998); 

• Federalism: considers potential issues related to state sovereignty as required 
under E.O. 13132; and 

• Cumulative Impacts: considers the cumulative impacts of regulations, 
specifically costs, as required under E.O 12866 and E.O. 13563. 

C.1 EFFECTS ON THE NATION’S ENERGY SUPPLY (EXECUTIVE ORDER 13211) 

ACTIONS CONCERNING REGULATIONS THAT S IGNIFICANTLY AFFECT ENERGY 

SUPPLY, DISTRIBUTION, OR USE.  

Under E.O. 13211 (66 FR 28355, May 22, 2001), agencies are required to prepare and 
submit to OMB a Statement of Energy Effects for significant energy actions. This should 
include a detailed statement of any adverse effects on energy supply, distribution, or use 
(including a shortfall in supply, price increases, and increased use of foreign supplies) 
expected to result from the action and a discussion of reasonable alternatives and their 
effects.  



Final Report – November 30, 2020 

 

 

 C-2 

The Office of Management and Budget provides guidance for implementing this 
Executive Order, outlining outcomes that may constitute “a significant adverse effect” 
when compared with the regulatory action under consideration: 

• Reductions in crude oil supply in excess of 10,000 barrels per day (bbls); 

• Reductions in fuel production in excess of 4,000 barrels per day; 

• Reductions in coal production in excess of five million tons per year; 

• Reductions in natural gas production in excess of 25 million Mcf per year; 

• Reductions in electricity production in excess of one billion kilowatts-hours per 
year or in excess of 500 megawatts of installed capacity; 

• Increases in energy use required by the regulatory action that exceed the 
thresholds above; 

• Increases in the cost of energy production in excess of one percent; 

• Increases in the cost of energy distribution in excess of one percent; or 

• Other similarly adverse outcomes. 

Or if the regulation: 

• Adversely affects in a material way the productivity, competition, or prices in the 
energy sector; 

• Adversely affects in a material way productivity, competition or prices within a 
region;  

• Creates a serious inconsistency or otherwise interferes with an action taken or 
planned by another agency regarding energy; or 

• Raises novel legal or policy issues adversely affecting the supply, distribution or 
use of energy arising out of legal mandates, the President’s priorities, or the 
principles set forth in Executive Orders 12866 and 13211.

14
 

The MMPA Rule governing G&G activities in the GOM, as described in Chapter 1 of 
this analysis, would require additional mitigation measures protecting marine mammals 
as part of seismic surveys for oil and gas exploration and development. Specifically, for 
deep penetration seismic airgun surveys, the MMPA rule prescribes use of 24-hour 
Passive Acoustic Monitoring (PAM) in waters deeper than 100 meters. In addition, the 
MMPA rule requires a variety of expanded PSO mitigation requirements for deep 
penetration, shallow penetration, and non-airgun HRG surveys. 

As detailed in Chapter 4, the annualized direct compliance costs range from $23 million 
to $76 million over the rule’s five-year timeframe (assuming a seven percent discount 
rate).

15
 Total present value costs over the five-year timeframe range from $101 million to 

 
14

 OMB. 2001. Memorandum For Heads of Executive Department Agencies, and Independent Regulatory Agencies, Guidance 

For Implementing E.O. 13211, M-01-27. http://www.whitehouse.gov/omb/memoranda/m01-27.html  

15
 All monetized cost estimates are presented in 2018 US dollars. 

http://www.whitehouse.gov/omb/memoranda/m01-27.html
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$335 million (assuming a seven percent discount rate). The expected increase in the direct 
cost of G&G surveys under the Final Rule, however, is unlikely to materially reduce the 
level of oil and gas development in the Gulf of Mexico, given that the costs of G&G 
activities are relatively minor compared to expenditures on drilling, engineering, 
installation of platforms, and production operations. For instance, Quest Offshore (2014) 
estimates that G&G activities would account for only three percent of total spending on 
oil and gas activities in the Eastern Gulf over a 19 year timeframe if the current 
moratorium were lifted.

16,17 Consequently, a 7 percent increase in G&G costs, as 
estimated under the Final Rule for some surveys, would represent only a 0.2 percent 
increase in oil and gas development costs overall.

18
 Personal communication with IAGC 

and API confirmed that the direct compliance costs of the regulatory requirements are 
unlikely to result in materially reduced oil and gas activities in the Gulf of Mexico.

19
 

While the increases in G&G survey costs under the Final Rule are unlikely to materially 
affect the level of oil and gas development activity in the GOM, the seasonal and year-
round area closures have the potential to generate reductions in leasing, exploration, and 
subsequent development activity. While the timeframe of this rule covers just five years 
(2020-2024), any reductions in seismic data gathering during that five-year period could 
result in delayed development of oil and gas resources beyond that five-year timeframe. 
That is, limiting where G&G surveys can occur over the next five years can have 
implications on oil and gas development activity in the following years. 

The likelihood of the seasonal restrictions and area closures affecting G&G survey levels 
and, ultimately, oil and gas production is dependent on the factors outlined below. Each 
of these factors is subject to substantial uncertainty. It would therefore be speculative to 
draw definitive conclusions regarding the economic impacts of seasonal restrictions and 
area closures. 

• Oil and gas market conditions: Demand for G&G data is driven by demand for 
oil and gas. As described in Chapter 2, recent years have seen a reduction in 
demand due to relatively low oil prices. Because the oil market tends to be 
somewhat cyclical, the forecast for future G&G activity reflects the assumption 
that production of GOM oil and gas will rise in the future with increases in the 
price of oil, though the timing for this is highly uncertain. In other words, 
production of oil and gas from the GOM over the narrow timeframe of this 
analysis is not known with reasonable precision to quantify potential impacts. 

 
16

 Quest Offshore. (2014). “ The Economic Benefits of Increasing U.S. Access to Offshore Oil and Natural Gas Resources in the 

Eastern Gulf of Mexico.” Prepared for the American Petroleum Institute (API) and the National Ocean Industries Association 

(NOIA). 

17
 Quest Offshore project spending for each of the following activity types: Seismic (G&G), SURF, Platforms, Installation, 

Drilling, Engineering, and Operating Expenditures.  

18
 For instance, Exhibit 4-2 shows that the baseline high-end total cost for a WAZ survey is $181,000,000, and Exhibit 4-13 

shows that the incremental compliance cost for a WAZ survey under the Final Rule is up to $12,200,000. This represents a 

6.7 percent increase in total survey costs. All other survey types under the Final Rule see lower percent cost increases. 

19 
Personal communication between IEc, IAGC, and API. December 15, 2016. 
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• Relative importance of the area closures to oil and gas production: The 
economic implications of seasonal restrictions and area closures depend most 
directly on the level of activity that would overlap these areas, within the context 
of broader GOM G&G activity, absent the rule. The forecast of G&G activity 
levels is not spatially precise within GOM Planning Areas. However, as an 
indicator of the relative importance of these GOM areas to oil and gas production 
in the past, the discussion Section 4.3 of this analysis provides recent historical 
information on the relative levels of exploration, development and production. 

• The state of existing G&G data covering the areas: Importantly, the seasonal 
restrictions and area closures do not directly restrict other offshore oil and gas 
exploration and development activities, only seismic surveys. Seismic data do 
exist for the area closures; however, we understand that some of the data are dated 
and therefore new surveys are required to facilitate efficient exploration and 
development decisions in these areas. Information specifying the vintage of 
current seismic data for the closure areas is not available. Therefore, whether 
existing data are sufficient, or whether exploration, development and ultimate oil 
and gas production would be delayed in these areas due to restrictions on G&G 
activities over the next five years is uncertain. 

In summary, quantifying the impacts of precluding G&G surveys in the Final Rule 
closure areas over the timeframe of the rule would be speculative in light of the layered 
uncertainties described above. In particular, demand for new survey data for affected 
areas in the Eastern Planning Area, while likely to increase over the timeframe of this 
analysis, is uncertain. In recent history, these areas have not been the target of the oil and 
gas industry, in particular, due to the moratorium established under the Gulf of Mexico 
Energy Security Act of 2006 (GOMESA). Oil and gas development has occurred 
primarily in the Central and Western Planning Areas of the GOM. As these areas become 
developed, however, the industry is likely to expand into the Eastern Planning Area given 
the estimated UTRR. Additionally, BOEM’s 2019 to 2024 Draft Proposed Program 
includes lease sales in the GOMESA Moratorium areas in 2023 and 2024. If these lease 
sales are included in the Proposed Final Program, then Eastern GOM is likely to attract 
increased interest from the oil and gas industry. 

While the timeframe of this rule is five years, if the Eastern Planning Closure Area were 
available for leasing while seismic activity is prohibited, companies may be hesitant to 
risk capital investments. Absent the ability to gather updated seismic data over the five-
year time of the rule, future production of currently undiscovered hydrocarbon resources 
may be delayed even beyond the timeframe of the rule and could represent a social 
welfare loss. Quantification of potential welfare losses is difficult due to the uncertainties 
surrounding the quantity of undiscovered resources in the year-round closure areas, future 
oil and gas prices, and the likelihood of future lease sales within the GOMESA 
Moratorium areas.  

Overall, however, within the five-year timeframe of the analysis, the Final Rule is not 
expected to constitute a significant adverse effect on energy supply, distribution or use 
according to the thresholds described above, given the overlapping moratorium covering 
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the Eastern Planning Area for half the rule timeframe and that the direct compliance costs 
represent a small fraction (on the order of less than one percent) of the total costs of 
exploration and development in the GOM.   

C.2 PAPERWORK REDUCTION ACT 

The Paperwork Reduction Act (PRA) and its implementing regulations require OMB 
clearance for any planned information collections. The PRA of 1995 requires that 
agencies obtain OMB approval before requesting most types of information from the 
public. “Information collections” include forms, interviews, record-keeping requirements, 
and a wide variety of other instances. In the PRA the term “persons” includes more than 
individual people: corporations, universities, state and local agencies, associations, etc., 
as well as individuals.  

This submission requests clearance to impose new recordkeeping and reporting 
requirements contained in the Final Rule. These requirements are associated with existing 
requirements that have previously been cleared under 0648-0151 (Applications and 
Reporting Requirements for the Incidental Take of Marine Mammals by Specified 
Activities (other than Commercial Fishing operations) under the Marine Mammal 
Protection Act), approved in March 2014. The new information collection adds 
recordkeeping and reporting requirements pursuant to the collection of information by 
PSOs for particular survey types (non-airgun HRG surveys), as well as collection and 
reporting of PAM information. These additional requirements are required by statute to 
assist in minimization of unintentional take of marine mammals incidental to G&G 
activities in GOM waters. 

C.2.1  INFORMATION REQUESTED 

This section describes the incremental information collection requirements applicable to 
entities that will be affected by the Final Rule. 

C.2.2  IDENTIFYING THE RESPONDENT UNIVERSE 

The regulated universe includes companies conducting acoustic G&G surveys in the Gulf 
of Mexico during the time period for the analysis. As presented elsewhere, this analysis 
forecasts that 103 to 151 G&G surveys will take place annually on average over the next 
five years that would be subject to potential paperwork requirements. Appendix B details 
characteristics of these entities in more detail. 

C.2.3  ESTIMATING THE HOUR AND COST BURDEN OF THE COLLECTION 

In this section, we estimate the total average annual respondent and government agency 
hour and cost burden for all information collection requirements covered in this PRA for 
the first five years after the implementation of the rule. The PRA presents the cost burden 
for both the respondent universe and implementing government agencies on an annual 
basis. Exhibits C-1 through C-4 provide estimates of the respondents’ burden and Agency 
review hour and cost burden associated with these information collection and 
recordkeeping requirements.  
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The Final Rule includes three elements that will require incremental information 
collection burden: 

• PSOs will need to be present for non-airgun HRG surveys (which would not be 
required under the baseline). These PSOs will need to develop and submit reports 
to BOEM; 

• PSOs will need to be present for seismic airgun surveys occurring in water depths 
less than 200 meters (which would not be required under the pre-settlement 
agreement baseline). These PSOs will need to develop and submit reports to 
BOEM. 

• PAM will be required to be used at all times for deep penetration airgun surveys 
in water depths greater than 100 meters, which represents an increase in use when 
compared with baseline requirements. PAM operators are required for these 
efforts. The Final Rule will require reports of marine mammal detections 
associated with this incremental usage of PAM.  

The Final Rule will also generate some cost savings due to reduced administrative effort 
required to obtain incidental take authorization. As discussed in Chapter 4, absent the 
rule, G&G surveys in the GOM would be required to apply for an Incidental Harassment 
Authorization (IHA). On the other hand, a Letter of Authorization (LOA) is required for 
harassment that is planned as part of future actions for up to five years (e.g., for a 
rulemaking). Under the Final Rule, NMFS will issue a LOA covering G&G surveys in 
the GOM that comply with the rule requirements, precluding the need for IHAs for each 
survey. In this way, the rule will reduce the administrative effort required of industry and 
regulatory agencies to acquire the necessary authorization for incidental take of marine 
mammals over the five-year timeframe of the rule. The potential for this reduced 
administrative effort to result in cost savings would offset some of the additional 
information collection burden associated with the Final Rule. Absent information on the 
relative administrative effort for IHAs in the GOM versus an LOA for this rule, we do not 
quantify these cost savings but note that this contributes to an overall conservative 
estimate of the direct costs of the Final Rule.  

I ndus t ry  Costs  

For purposes of this analysis, we assume the following costs will be borne by the G&G 
industry: 

• PSO rates are assumed to range from $212-$531 per day (or $18 to $44 per hour 
assuming a 12-hour day). 

• A day rate for a PAM operator is assumed to range from $319-$637 per hour (or 
$27 to $53 per hour assuming a 12-hour day). 
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Government  Cos ts  

• We assume that incremental government agency review will require 1/2 hour of 
GS-13 level time.

20
  

• We assume that government agency review of additional PSO reports will require 
one hour of GS-13 level time per report.

21
  

• We assume that government agency review of additional PAM reporting will 
require 0.5 hours of GS-13 level time per report.

22
  

• We assume that PAM/PSO reports will be prepared. 

• This may overstate actual review time for individual reports but provides an 
approximate estimate of the increased level of government time required. 

Using these assumptions, the PRA estimates the average annual industry burden for all 
surveys will be $1.6 million to $16.4 million. Total government burden will be $5,600 to 
$13,000 (undiscounted dollars). Total additional information collection costs are 
estimated to be approximately be $1.6 million to $16.4 million annually (undiscounted 
dollars), or $1.4 million to $14.7 million when discounted at a 3 percent rate, or $1.5 
million to $16.5 million when discounted at a 7 percent rate.  

 

 
20

 Government wage rate is a Basic, Step 5, GS-13 rate multiplied by 1.526 to reflect fringe benefits and overhead. Accessed 

at https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salary-tables/pdf/2019/GS_h.pdf   on May 12, 

2020.  

21 Government wage rate is a Basic, Step 5, GS-13 rate multiplied by 1.526 to reflect fringe benefits and overhead. Accessed 

at https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salary-tables/pdf/2019/GS_h.pdf   on May 12, 

2020.  

22 Government wage rate is a Basic, Step 5, GS-13 rate multiplied by 1.526 to reflect fringe benefits and overhead. Accessed 

at https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salary-tables/pdf/2019/GS_h.pdf   on May 12, 

2020.  

https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salary-tables/pdf/2018/GS_h.pdf
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EXHIBIT C-1.  EXPECTED INCREMENTAL INDUSTRY DATA COLLECTION BURDEN, AVERAGE ANNUAL HOURS, 2021-2025 

 

SURVEY TYPE WATER DEPTH 

NUMBER OF SURVEYS 

(AVERAGE ANNUAL)1 

INCREMENTAL NUMBER 

OF PSOS/PAM 

OPERATORS PER VESSEL2 

NUMBER OF 

VESSELS PER 

SURVEY 
DURATION 

ON WATER 

(DAYS)3 

INCREMENTAL PAM/PSO 

INFORMATION 

COLLECTION HOURS 

(AVERAGE ANNUAL)4 

LOW HIGH PSO PAM LOW HIGH LOW HIGH 

Non-airgun HRG 
Shallow 14 21 0.0 0.0 1 1 18  -     -    
Deep 27 37 1.0 0.0 1 1 18 5,824  8,033  

2D 
Shallow 0 0 3.0 2.5 1 1 176 -    -    
Deep 0 2 0.0 2.5 1 1 176 -    9,574  

2D-OBN 
Shallow 0 0 3.0 2.5 1 3 141 -    -    
Deep 0 0 0.0 2.5 1 3 141 -    2,606  

3D 
Shallow 0 1 3.0 2.5 1 1 137 -    9,757  
Deep 1 2 0.0 2.5 1 1 137 3,631  9,806  

3D-OBN 
Shallow 0 1 3.0 2.5 1 3 141 -    30,132  
Deep 1 2 0.0 2.5 1 3 141 3,737  30,285  

WAZ 
Shallow 0 0 3.0 2.5 2 5 178 -    22,895  
Deep 3 6 0.0 2.5 2 5 178 35,622  173,996  

Airgun HRG 
Shallow 1 1 3.0 0.0 1 1 10 250  384  
Deep 1 2 0.0 0.0 1 1 10 -    -    

VSP 
Shallow 10 17 3.0 2.5 1 1 7 4,785  7,786  
Deep 31 47 0.0 2.5 1 1 7 6,597  9,848  

SWD 
Shallow 0 0 3.0 2.5 1 1 7 -    -    
Deep 6 11 0.0 2.5 1 1 7 1,192 2,273 

Annual Incremental PRA Burden 
(Industry) 95 151 n/a n/a n/a n/a n/a 61,638 317,375 

1 Refer to Section 4.2.2 and Exhibit 4-15 for additional details about the forecasts for the number of surveys that are anticipated. 

2 Assumes that 74 percent of airgun surveys had two PAM operators on board in the baseline. Under the Final Rule, deep penetration airgun surveys need 4 PAM 
operators on board. Thus on average, each deep penetration airgun survey requires an additional 2.5 PAM operators (2.5 = 4 – 2 × 0.74). Airgun surveys in 
shallow waters require 3 PSOs in addition to these PAM operators.  
3 Refer to Section 4.2 and Exhibit 4-2 for additional details about the average duration on water. 
4 Assumes 12 hours per day of data collection and reporting per PSO/PAM Operator. 
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EXHIBIT C-2.  EXPECTED INCREMENTAL INDUSTRY DATA COLLECTION BURDEN RELATED TO PSO REQUIREMENTS,  AVERAGE ANNUAL 

HOURS AND COSTS, 2021-2025 (2019$) 

SURVEY TYPE WATER DEPTH 

HOURS (AVERAGE ANNUAL)1 
PSO 

WAGE/HOUR2 PRA COSTS (AVERAGE ANNUAL) 3 

LOW HIGH LOW HIGH LOW HIGH 

Non-airgun HRG 
Shallow                             -                                -    $18 $44 $0 $0 

Deep                        5,824                         8,033  $18 $44 $103,000 $355,000 

2D 
Shallow                             -                                -    $18 $44 $0 $0 

Deep                             -                                -    $18 $44 $0 $0 

2D-OBN 
Shallow                             -                                -    $18 $44 $0 $0 

Deep                             -                                -    $18 $44 $0 $0 

3D 
Shallow                             -                           5,303  $18 $44 $0 $235,000 

Deep                             -                                -    $18 $44 $0 $0 

3D-OBN 
Shallow                             -                         16,376  $18 $44 $0 $725,000 

Deep                             -                                -    $18 $44 $0 $0 

WAZ 
Shallow                             -                         12,443  $18 $44 $0 $551,000 

Deep                             -                                -    $18 $44 $0 $0 

Airgun HRG 
Shallow                           250                            384  $18 $44 $4,420 $17,000 

Deep                             -                                -    $18 $44 $0 $0 

VSP 
Shallow                        2,601                         4,231  $18 $44 $46,000 $187,000 

Deep                             -                                -    $18 $44 $0 $0 

SWD 
Shallow                             -                                -    $18 $44 $0 $0 

Deep                             -                                -    $18 $44 $0 $0 

Total Annual PRA Burden (Industry)                         8,675                       46,770  n/a n/a $154,000 $2,070,000 
1 See previous exhibit for calculations of these hours. 
2 Hourly wage rates are calculated from daily wage rates of $212 to $531 per day for PSOs. 
3 These costs are also reported as components of compliance costs estimates provided in the main body of the report.  
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EXHIBIT C-3.  EXPECTED INCREMENTAL INDUSTRY DATA COLLECTION BURDEN RELATED TO PAM REQUIREMENTS,  AVERAGE ANNUAL 

HOURS AND COSTS, 2021-2025 (2019$) 

SURVEY TYPE WATER DEPTH 

HOURS (AVERAGE ANNUAL)1 
PAM OPERATOR 

WAGE/HOUR2 PRA COSTS (AVERAGE ANNUAL) 3 

LOW HIGH LOW HIGH LOW HIGH 

Non-airgun HRG 
Shallow                             -                                -    $27 $53 $0 $0 

Deep                             -                                -    $27 $53 $0 $0 

2D 
Shallow                             -                                -    $27 $53 $0 $0 

Deep                             -                           9,574  $27 $53 $0 $508,000 

2D-OBN 
Shallow                             -                                -    $27 $53 $0 $0 

Deep                             -                           2,606  $27 $53 $0 $138,000 

3D 
Shallow                             -                           4,454  $27 $53 $0 $236,000 

Deep                        3,631                         9,806  $27 $53 $96,400 $521,000 

3D-OBN 
Shallow                             -                         13,756  $27 $53 $0 $730,000 

Deep                        3,737                       30,285  $27 $53 $99,200 $1,610,000 

WAZ 
Shallow                             -                         10,452  $27 $53 $0 $555,000 

Deep                      35,622                     173,996  $27 $53 $946,000 $9,240,000 

Airgun HRG 
Shallow                             -                                -    $27 $53 $0 $0 

Deep                             -                                -    $27 $53 $0 $0 

VSP 
Shallow                        2,185                         3,554  $27 $53 $58,000 $189,000 

Deep                        6,597                         9,848  $27 $53 $175,000 $523,000 

SWD 
Shallow                             -                                -    $27 $53 $0 $0 

Deep                        1,192                         2,273  $27 $53 $31,600 $121,000 

Total Annual PRA Burden (Industry)                      52,964                     270,605  n/a n/a $1,410,000 $14,400,000 
1 See previous exhibit for calculations of these hours. 
2 Hourly wage rates are calculated from daily wage rates of $319 to $637 per day for PAM operators. 
3 These costs are also reported as components of compliance costs estimates provided in the main body of the report.  
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EXHIBIT C-4.  EXPECTED INCREMENTAL GOVERNMENT DATA COLLECTION BURDEN, AVERAGE ANNUAL HOURS AND COSTS, 2021-2025 

(2019$) 

 

SURVEY 

TYPE 

WATER 

DEPTH 

NUMBER OF SURVEYS 

(AVERAGE ANNUAL) 1 

NUMBER OF 

REPORTS 

PER 

SURVEY2 

GOVERNMENT 

REVIEW 

(HOURS PER 

REPORT) 3 

TOTAL INCREMENTAL 

GOVERNMENT REVIEW HOURS 

(AVERAGE ANNUAL) 

GOVERNMENT 

COST PER 

HOUR (GS 

RATE)4 

TOTAL INCREMENTAL 

GOVERNMENT PRA COSTS 

(AVERAGE ANNUAL) 

LOW HIGH LOW HIGH LOW HIGH 

Non-
airgun 
HRG 

Shallow 14 21 1 0 0 0 $63.54 $0 $0 

Deep 27 37 1 1 27 37 $63.54 $1,720 $2,370 

2D 
Shallow 0 0 12 1.5 0 0 $63.54 $0 $0 
Deep 0 2 12 0.5 0 11 $63.54 $0 $671 

2D-OBN 
Shallow 0 0 9 1.5 0 0 $63.54 $0 $0 
Deep 0 0 9 0.5 0 1 $63.54 $0 $61 

3D 
Shallow 0 1 9 1.5 0 15 $63.54 $0 $936 
Deep 1 2 9 0.5 4 11 $63.54 $254 $687 

3D-OBN 
Shallow 0 1 9 1.5 0 15 $63.54 $0 $963 
Deep 1 2 9 0.5 4 11 $63.54 $262 $707 

WAZ 
Shallow 0 0 12 1.5 0 7 $63.54 $0 $439 
Deep 3 6 12 0.5 20 38 $63.54 $1,250 $2,440 

Airgun 
HRG 

Shallow 1 1 1 1 0 1 $63.54 $29 $45 
Deep 1 2 1 0 0 0 $63.54 $0 $0 

VSP 
Shallow 10 17 1 1.5 15 25 $63.54 $984 $1,600 
Deep 31 47 1 0.5 16 23 $63.54 $990 $1,480 

SWD 
Shallow 0 0 1 1.5 0 0 $63.54 $0 $0 
Deep 6 11 1 0.5 3 5 $63.54 $179 $341 

Total Annual PRA 
Burden (Govt)  95 151 n/a n/a 89 200 n/a $5,660 $12,700 

1 Refer to Section 4.2.2 and Exhibit 4-15 for additional details about the forecasts for the number of surveys that are anticipated. 
2 Assumes that a bi-weekly report will be prepared by PSOs. This column reflects the number of these reports that would be prepared given each survey 
duration. 
3 Assumes that government agency review will be required for all survey reports. Assumes 0.5 incremental hours for review of new PAM records, and 1.0 hours 
for review of PSO reports. 
4 Government wage rate is a Basic, Step 5, GS-13 rate multiplied by 1.526 to reflect fringe benefits and overhead. Accessed https://www.opm.gov/policy-
data-oversight/pay-leave/salaries-wages/salary-tables/pdf/2019/GS_h.pdf on May 12, 2020. 

https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salary-tables/pdf/2018/GS_h.pdf
https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salary-tables/pdf/2018/GS_h.pdf
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EXHIBIT C-5.  TOTAL EXPECTED PAPERWORK BURDEN ( INDUSTRY AND GOVERNMENT) (2019$) 

SURVEY 

TYPE 

WATER 

DEPTH 

AVERAGE ANNUAL HOURS  AVERAGE ANNUAL PRA COSTS 

EXPECTED PRA COSTS, 

ANNUALIZED (3 PERCENT) 

EXPECTED PRA COSTS, 

ANNUALIZED (7 PERCENT)  

LOW HIGH LOW HIGH LOW HIGH LOW HIGH 

Non-airgun 
HRG 

Shallow 0 0 $0 $0 $0 $0 $0 $0 

Deep 5,851 8,071 $105,000 $358,000 $90,500 $316,000 $101,000 $353,000 

2D 
Shallow 0 0 $0 $0 $0 $0 $0 $0 

Deep 0 9,584 $0 $509,000 $0 $455,000 $0 $508,000 

2D-OBN 
Shallow 0 0 $0 $0 $0 $0 $0 $0 

Deep 0 2,607 $0 $138,000 $0 $124,000 $0 $138,000 

3D 
Shallow 0 9,771 $0 $472,000 $0 $427,000 $0 $477,000 

Deep 3,635 9,817 $96,600 $521,000 $90,800 $475,000 $101,000 $531,000 

3D-OBN 
Shallow 0 30,147 $0 $1,460,000 $0 $1,320,000 $0 $1,470,000 

Deep 3,742 30,296 $99,500 $1,610,000 $93,500 $1,470,000 $104,000 $1,640,000 

WAZ 
Shallow 0 22,902 $0 $1,110,000 $0 $987,000 $0 $1,100,000 

Deep 35,642 174,034 $947,000 $9,240,000 $854,000 $8,350,000 $954,000 $9,330,000 

Airgun HRG 
Shallow 250 384 $4,450 $17,000 $3,970 $15,300 $4,430 $17,100 

Deep 0 0 $0 $0 $0 $0 $0 $0 

VSP 
Shallow 4,801 7,811 $105,000 $378,000 $65,700 $227,000 $73,400 $253,000 

Deep 6,613 9,871 $176,000 $524,000 $156,000 $471,000 $175,000 $526,000 

SWD 
Shallow 0 0 $0 $0 $0 $0 $0 $0 

Deep 1,195 2,278 $31,800 $121,000 $28,300 $108,000 $31,600 $121,000 

Total Annual PRA 
Burden (Govt + 
Industry)  

61,727 317,575 $1,570,000 $16,400,000 $1,380,000 $14,700,000 $1,540,000 $16,500,000 
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Burden  Statement  

This rule contains a collection-of-information requirement subject to the Paperwork 
Reduction Act (PRA) and which has been approved by OMB under control number 
(0648-0151). The public reporting burden for this Final Rule is estimated to include PSO 
time and PAM operator time collecting data, as well as an average of approximately four 
hours per survey for other information collection tasks, including reviewing instructions, 
searching existing data sources, gathering and maintaining the data needed, and 
completing and reviewing the collection of information. 

Notwithstanding any other provision of the law, no person is required to respond to, nor 
shall any person be subject to a penalty for failure to comply with, a collection of 
information subject to the requirements of the PRA, unless that collection of information 
displays a currently valid OMB Control Number. All currently approved NOAA 
collections of information may be viewed at: 
http://www.cio.noaa.gov/services_programs/prasubs.html  

C.3 UNFUNDED MANDATES REFORM ACT 

Signed into law on March 22, 1995, Unfunded Mandates Reform Act (UMRA) (2 USC 
1501 et seq.) places certain requirements on federal agencies that issue significant 
regulations that generate unfunded mandates. These include the preparation of a 
statement supporting the need to issue the regulation, and a description of prior 
consultation with representatives of affected state, local, and tribal governments. 
Requirements in the UMRA apply only to those federal regulations containing a 
“significant unfunded mandate.” The UMRA defines a significant unfunded mandate as a 
federal rule that either: 

• Results in estimated costs to state, local, and tribal governments, in aggregate, of 
$100 million or more in any one year; or 

• Results in estimated annual costs to the private sector of $100 million or more in 
any one year. 

Federal rules are exempt from the UMRA requirements if: 

• The rule implements requirements specifically set forth in law; or 

• Compliance with the rule is voluntary for state and local governmental entities. 

Based on these criteria set forth by the UMRA, we do not expect the Final Rule to 
generate a significant unfunded mandate. The rule does not have a significant or unique 
effect on State, local or Tribal governments, or the private sector. As such, a statement 
containing the information required by UMRA (2 U.S.C. §§ 1531et seq.) is not required. 

C.4 ENVIRONMENTAL JUSTICE ANALYSIS  

Executive Order 12898, “Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations” (February 11, 1994), requires federal agencies 
to identify disproportionately large and adverse human health or environmental effects of 

http://www.cio.noaa.gov/services_programs/prasubs.html
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their programs, policies, and activities on minority and low-income populations.
23,24

 
Among other actions, agencies are directed to improve research and data collection 
regarding health and environmental effects in minority and low-income communities. 
BOEM provides this analysis in the FEIS. 

C.5 PROPERTY TAKINGS (EXECUTIVE ORDER 12630) 

Executive Order 12630 states that governmental officials should be sensitive to and 
anticipate, and account for obligations imposed by the Just Compensation Clause of the 
Fifth Amendment in planning and carrying out government actions. Actions which result 
in a physical invasion or occupancy of private property may constitute a taking of 
property, even if that invasion is temporary. Because the area to be affected by this Final 
Rule is Federal waters, no property takings is anticipated. 

C.6 CHILDREN’S HEALTH PROTECTION 

Executive Order 13045, “Protection of Children from Environmental Health Risks and 
Safety Risks” (April 21, 1997), directs federal agencies and departments to evaluate the 
health effects of health-related or risk-related regulations on children.

25
 For economically 

significant rules concerning an environmental health or safety risk that may 
disproportionately affect children, Executive Order 13045 also requires an explanation as 
to why the planned regulation is preferable to other potentially effective and feasible 
alternatives.

26
  The Final Rule is not subject to E.O. 13045 because it does not involve 

decisions on environmental health or safety risks that may disproportionately affect 
children. 

C.7 TRIBAL GOVERNMENT ANALYSIS  

Executive Order 13175: Consultation and Coordination with Indian Tribal Governments 
(65 FR 67249, November 9, 2000), requires NMFS to develop an accountable process to 
ensure “meaningful and timely input by tribal officials in the development of regulatory 
policies that have tribal implications.” Because this rule will be implemented in Federal 
waters, NMFS believes that it does not have tribal implications and therefore is not 
further evaluated. 

 
23

 As stated in Executive Order 12898, a minority is an individual who is a member of one of the following population groups: 

American Indian or Alaskan Native; Asian or Pacific Islander; Black, not of Hispanic origin; or Hispanic. 

24
 As stated in Executive Order 12898, low-income populations are identified using the annual statistical poverty thresholds 

from the Census Bureau’s Current Population Reports on Income and Poverty. 

25
 In addition, two separate directives issued by EPA, “Policy on Evaluating Health Risks to Children” (October 1995) and 

“National Agenda to Protect Children's Health from Environmental Threats” (October 1996), call for consideration of 

children's health within risk assessments and other components of regulatory analyses.  

26
 As defined in Executive Order 13045, an economically significant rule is any rulemaking that has an annual effect on the 

economy of $100 million or more, or would adversely affect in a material way the economy, a sector of the economy, 

productivity, competition, jobs, the environment, public health or safety, or state, local or tribal governments or 

communities.  
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C.8 FEDERALISM ANALYSIS   

Executive Order 13132, entitled “Federalism” (64 FR 43255, August 10, 1999), requires 
NMFS to develop a process to ensure “meaningful and timely input by State and local 
officials in the development of regulatory policies that have federalism implications.” 
Policies that have federalism implications are defined in the Executive Order to include 
regulations that have “substantial direct effects on the States [in terms of compliance 
costs], on the relationship between the national government and the States, or on the 
distribution of power and responsibilities among the various levels of government." In 
addition, policies have federalism implications if they preempt State law. In terms of 
compliance costs, the Federal government must provide the necessary funds to pay the 
direct costs incurred by State and local governments in complying with the regulation if 
the rule: 

1. Results in direct expenditures to state and local governments in aggregate of $25 
million in any one year; or 

2. Results in expenditures greater to state and local governments greater than one 
percent of their annual revenues in any one year 

We do not anticipate that this rule will result in significantly greater compliance costs for 
the States above the thresholds listed above. We also do not expect this rule to impact the 
relationship between the Federal government and the States or on the distribution of 
power and responsibilities among the various levels of government, as specified in the 
Order. Thus, Executive Order 13132 does not apply to this rule.  

C.9 CUMULATIVE IMPACTS ANALYSIS   

Executive Order 12866, entitled “Regulatory Planning and Review” (October 4, 1993), 
and Executive Order 13563, entitled “Improving Regulation and Regulatory Review” 
(January 21, 2011), require NMFS to “tailor its regulations to impose the least burden on 
society, consistent with obtaining regulatory objectives, taking into account, among other 
things, and to the extent practicable, the costs of cumulative regulations.” For a more 
detailed assessment of the cumulative impacts of alternative rule elements considered in 
the development of the Final Rule, please refer to the EIS. 
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APPENDIX D  |  INDUSTRY COMPLIANCE COST RESULTS USING A 
THREE PERCENT SOCIAL DISCOUNT RATE 

This appendix presents the results of the industry compliance cost analysis using the three 
percent social discount rate. Exhibits D-1 through D-3 present results relative to the pre-
settlement agreement baseline and Exhibits D-4 through D-6 present results relative to the 
settlement agreement baseline. Total present value costs are approximately 11 percent 
greater using a three percent social discount rate as compared to a seven percent social 
discount rate.
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EXHIBIT D-1.  PRESENT VALUE COSTS BY SURVEY TYPE, INCREMENTAL TO PRE-SETTLEMENT AGREEMENT BASELINE,  2021-2025 (MILLION 2019$, 3% 

DISCOUNT RATE) 

SURVEY TYPE 

AIRGUN HRG 
NON-AIRGUN 

HRG VSP SWD 2D 2D-OBS 3D 3D-OBS WAZ TOTAL 

$0.03 - $0.11 $0.71 - $2.6 $4.0 - $9.7 $0.54 - $1.59 $0.00 - $7.2 $0.00 - $1.88 $4.7 - $39.7 $4.2 - $43.9 $135 - $331 $149 - $438 
Notes: 
Estimates are rounded to three significant digits and may not sum to totals reported due to rounding error. Estimates are also reported to two decimal places. Costs totaling 
less than $5,000 are therefore reported as $0. 

 

EXHIBIT D-2.  ANNUALIZED COSTS BY SURVEY TYPE,  INCREMENTAL TO PRE-SETTLEMENT AGREEMENT BASELINE, 2021-2025 (MILLION 2019$,  3% 

DISCOUNT RATE) 

SURVEY TYPE 

AIRGUN HRG 
NON-AIRGUN 

HRG VSP SWD 2D 2D-OBS 3D 3D-OBS WAZ TOTAL 

$0.01 - $0.02 $0.15 - $0.54 $0.86 - $2.06 $0.11 - $0.34 $0.00 - $1.53 $0.00 - $0.40 $1.00 - $8.41 $0.90 - $9.32 $28.6 - $70.2 $31.7 - $92.8 

Notes: 
Estimates are rounded to three significant digits and may not sum to totals reported due to rounding error. Estimates are also reported to two decimal places. Costs totaling 
less than $5,000 are therefore reported as $0. 
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EXHIBIT D-3.  ANNUALIZED COSTS BY SURVEY TYPE AND PLANNING AREA,  INCREMENTAL TO PRE-SETTLEMENT AGREEMENT BASELINE, 2021-2025 

(MILLION 2019$, 3% DISCOUNT RATE)  

PLANNING 

AREA 

SURVEY TYPE 

AIRGUN HRG 
NON-AIRGUN 

HRG VSP SWD 2D 2D-OBS 3D 3D-OBS WAZ TOTAL 

Western $0.00 - $0.00 $0.01 - $0.05 $0.22 - $0.59 $0.00 - $0.06 $0.00 - $0.76 $0.00 - $0.20 $0.00 - $1.45 $0.00 - $1.57 $3.44 - $20.2 $3.67 - $24.9 

Central $0.01 - $0.02 $0.09 - $0.30 $0.64 - $1.47 $0.11 - $0.27 $0.00 - $0.74 $0.00 - $0.19 $1.00 - $6.93 $0.90 - $7.71 $25.2 - $49.9 $27.9 - $67.6 

Eastern $0.00 - $0.00 $0.00 - $0.00 $0.00 - $0.00 $0.00 - $0.00 $0.00 - $0.02 $0.00 - $0.01 $0.00 - $0.04 $0.00 - $0.04 $0.00 - $0.06 $0.00 - $0.17 

Notes: 
Estimates are rounded to three significant digits and may not sum to totals reported due to rounding error. Estimates are also reported to two decimal places. Costs totaling less 
than $5,000 are therefore reported as $0. 
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EXHIBIT D-4.  PRESENT VALUE COSTS BY SURVEY TYPE, INCREMENTAL TO SETTLEMENT AGREEMENT BASELINE,  2021-2025 (MILLION 2019$, 3% 

DISCOUNT RATE) 

SURVEY TYPE 

AIRGUN HRG 
NON-AIRGUN 

HRG VSP SWD 2D 2D-OBS 3D 3D-OBS WAZ TOTAL 

$0.01 - $0.03 $0.71 - $2.56 ($1.90) - 
($20.9) 

($0.26) - 
($3.53) 

$0.00 - 
($19.3) 

$0.00 - 
($11.0) 

($9.37) - 
($95.3) 

($21.1) - 
($70) 

($69.1) - 
($617) 

($101) - 
($1,030) 

Notes: 
1. Estimates within parentheses indicate negative costs, or cost savings. 
2. Estimates are rounded to three significant digits and may not sum to totals reported due to rounding error. Estimates are also reported to two decimal places. Costs totaling 

less than $5,000 are therefore reported as $0. 

 

EXHIBIT D-5.  ANNUALIZED COSTS BY SURVEY TYPE,  INCREMENTAL TO SETTLEMENT AGREEMENT BASELINE,  20211-2025 (MILLION 2019$, 3% 

DISCOUNT RATE) 

SURVEY TYPE 

AIRGUN HRG 
NON-AIRGUN 

HRG VSP SWD 2D 2D-OBS 3D 3D-OBS WAZ TOTAL 

$0.00 - $0.01 $0.15 - $0.54 ($0.40) - 
($4.42) 

($0.05) - 
($0.75) 

$0.00 - 
($4.10) 

$0.00 - 
($2.33) 

($1.99) - 
($20.2) 

($4.46) - 
($57.1) 

($14.7) - 
($131) 

($21.4) - 
($219) 

Notes: 
1. Estimates within parentheses indicate negative costs, or cost savings. 
2. Estimates are rounded to three significant digits and may not sum to totals reported due to rounding error. Estimates are also reported to two decimal places. Costs totaling 

less than $5,000 are therefore reported as $0. 
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EXHIBIT D-6.  ANNUALIZED COSTS BY SURVEY TYPE AND PLANNING AREA,  INCREMENTAL TO SETTLEMENT AGREEMENT BASELINE, 2021-2025 (MILLION 

2019$, 3% DISCOUNT RATE) 

PLANNING 

AREA 

SURVEY TYPE 

AIRGUN HRG 
NON-AIRGUN 

HRG VSP SWD 2D 2D-OBS 3D 3D-OBS WAZ TOTAL 

Western $0.00 - $0.00 $0.01 - $0.05 
($0.10) - 

($1.28) 

$0.00 - 

($0.14) 

$0.00 - 

($2.05) 

$0.00 - 

($1.17) 

$0.00 - 

($3.54) 

$0.00 - 

($10.01) 

($1.76) - 

($38.0) 

($1.86) - 

($56.1) 

Central $0.00 - $0.01 $0.09 - $0.30 
($0.30) - 

($3.13) 

($0.05) - 

($0.61) 

$0.00 - 

($1.99) 

$0.00 - 

($1.13) 

($1.99) - 

($16.6) 

($4.46) - 

($46.9) 

($12.9) - 

($92.8) 

($19.6) - 

($163) 

Eastern $0.00 - $0.00 $0.00 - $0.00 
$0.00 - 

($0.00) 
$0.00 - $0.00 

$0.00 - 

($0.06) 

$0.00 - 

($0.04) 

$0.00 - 

($0.09) 

$0.00 - 

($0.26) 

$0.00 - 

($0.11) 

$0.00 - 

($0.56) 

Notes: 
1. Estimates within parentheses indicate negative costs, or cost savings. 
2. Estimates are rounded to three significant digits and may not sum to totals reported due to rounding error. Estimates are also reported to two decimal places. Costs totaling 

less than $5,000 are therefore reported as $0. 
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APPENDIX E  |  SUMMARY OF CHANGES BETWEEN THE PROPOSED 
AND FINAL RULE RIAS 

This appendix describes the changes in estimated regulatory impacts between the 
Proposed Rule RIA and the Final Rule RIA. These changes are associated with 
differences in regulatory requirements, updated estimates of marine mammal 
observations, an updated analysis timeframe (2021-2025), and an inflation adjustment to 
2019 dollars. In particular, the changes in estimated compliance costs between the 
Proposed and Final rules are primarily driven by three factors: (1) the expanded 1,500-
meter distance limit for sperm whale detections, (2) the removal of the power-down 
requirement for small dolphins, and (3) the use of updated PSO siting data from the 
Synthesis Report on Seismic Survey Mitigation Measures and Protected Species Observer 
Reports. These factors are described in more detail below. 

• 1,500-meter distance limit for sperm whale detections. The expansion of the 
distance limit for visual detections of sperm whales from 500 meters to 1,500 
meters increased costs. However, based on communication with NMFS, we 
estimated that shutdowns for acoustic detection of sperm whales would occur at 
the same rate as shutdowns for visual detections. This resulted in a reduction in 
the estimated frequency of acoustic sperm whale shutdowns relative to the Draft 
RIA. Shutdowns for acoustic detections of sperm whales account for the majority 
of quantified direct compliance costs, so this change had a large effect on total 
estimated compliance costs. Based on the limited information on acoustic 
detections included in the updated Synthesis Report, this assumption may 
underestimate the frequency of acoustic detections relative to visual detections. 
However, the updated Synthesis Report did not include sufficient information to 
independently estimate an acoustic shutdown rate for sperm whales. 

• Removal of power-down requirement. Under the proposed rule, the majority of 
estimated high-end compliance costs for the expanded dolphin PSO program 
were associated with power-downs for small dolphins. The final rule does not 
include this requirement, resulting in a large decrease in high-end costs for 
dolphin detections. This change had no effect on the low-end estimate of 
compliance costs because the analysis assumed that power-downs did not require 
re-shoots at the low-end under the proposed rule. 

• Use of updated PSO siting data. Overall, dolphin sighting frequency is about 50 
percent higher in the updated Synthesis Report while whale sighting frequency is 
about 25 percent lower. Since the aggregate costs associated with whale 
detections are much higher than the aggregate costs associated with dolphin 
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detections, using the data from the updated Synthesis Report reduced estimated 
compliance costs on net. 

 

Exhibit E-1 compares the annualized direct compliance costs of the Final Rule ($31 
million to $90 million) to the Proposed Rule costs presented in the Draft RIA ($49 
million to $182 million) over the rule’s five-year timeframe, relative to the pre-settlement 
agreement baseline. Additionally, Exhibit E-2 summarizes the estimated annualized 
direct compliance costs relative to the settlement agreement baseline. As the exhibit 
shows, we estimate that the Final Rule will result in avoided costs of approximately $21 
to $212 million relative to the settlement agreement baseline, as compared to $11 to $147 
million in the Proposed Rule RIA.  

Additionally, the Final Rule revises the proposed action to exclude the GOMESA leasing 
moratorium area. This change reduced the compliance costs of the Final Rule as 
compared with Proposed Rule because the exclusion of the GOMESA moratorium area 
reduced the number of G&G surveys forecasted to occur within the proposed action area 
by approximately six percent. As a result, the Final Rule RIA includes fewer G&G 
surveys forecasted to incur direct compliance costs.  

Additionally, the exclusion of the GOMESA moratorium area affected the qualitative 
discussion of indirect impacts in the Final Rule RIA as compared to the Proposed Rule 
RIA because the Eastern Planning Closure Area and the Dry Tortugas Closure Area were 
located entirely within the GOMESA moratorium area. With the GOMESA moratorium 
area excluded, there are no year-round closure areas included in the Final Rule action 
area. As a result, the Final Rule reduces the potential for indirect costs as a result of 
changes in activity levels due to closure areas as compared to the Proposed Rule. 
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EXHIBIT E-1.  ANNUALIZED COSTS BY MITIGATION MEASURE –  PRE-SETTLEMENT AGREEMENT BASELINE (7 PERCENT DISCOUNT RATE) 

FINAL RULE COST ESTIMATES, 2021-2025 (2019$) DRAFT RIA COST ESTIMATES, 2018-2022 (2016$) 

MITIGATION MEASURE 
ANNUALIZED 

COSTS, MILLIONS MITIGATION MEASURE 
ANNUALIZED 

COSTS, MILLIONS 

QUANTIFIED DIRECT COMPLIANCE COSTS 

Mitigation Requirements for PSO Dolphin Observations: Shutdowns 
for large dolphins in the exclusion zone $4.18 - $10.5 

Mitigation Requirements for PSO Dolphin Observations: Shutdowns for 
large dolphins in the exclusion zone and power downs for small 
dolphins in the exclusion zone 

$3.9 – $49.7 

PSO Implementation Requirements and Associated Mitigation for 
Whale Observations in Shallow Waters (in addition to baseline 
requirement for PSO implementation in deep waters): Shutdowns 
for all whale species in the exclusion zone for seismic airgun surveys 
in water depths less than 200m in the Central and Western Planning 
Areas 

$0.02 - $1.80 

PSO Implementation Requirements and Associated Mitigation for 
Whale Observations in Shallow Waters (in addition to baseline 
requirement for PSO implementation in deep waters): Shutdowns for 
all whale species in the exclusion zone for seismic airgun surveys in 
water depths less than 200m in the Central and Western Planning 
Areas 

$0.02 - $2.1 

Additional Mitigation Requirements for PSO Whale Observations 
outside of Exclusion Zone: Shutdowns for all whale species outside 
of 500m exclusion zone but within 1,500m distance limit for deep 
penetration airgun surveys 

$7.26 - $18.2 
Additional Mitigation Requirements for PSO Whale Observations 
outside of Exclusion Zone: Shutdowns for Bryde’s/beaked/Kogia 
whales for deep penetration airgun surveys 

$1.1 - $3.0 

PAM Implementation Requirements and Associated Mitigation for 
Whale Detections: Shutdowns for all whale detections for deep 
penetration airgun surveys 

$19.1 - $58.8 
PAM Implementation Requirements and Associated Mitigation for 
Whale Detections: Shutdowns for all whale detections for deep 
penetration airgun surveys 

$43.9 - $127 

PSO Implementation Requirements for Non-Airgun HRG surveys: 
Employment of a PSO to monitor the exclusion zone (no shutdowns 
required) 

$0.15 - $0.52 
PSO Implementation Requirements for Non-Airgun HRG surveys and 
Associated Mitigation for Whale and Dolphin Observations: Shutdowns 
for whale and large dolphin observations in the exclusion zone 

$0. 12 - $0.39 

Final Rule Total Direct Compliance Costs $30.7 - $89.8 Proposed Rule Total Direct Compliance Costs $49 - $182 

Notes:  
1. Costs are presented in terms of 2019 US Dollars and are annualized over the five-year time frame (2021-2025) applying a 7% discount rate. 
2. Estimates are rounded to three significant digits. 

This exhibit reflects incremental costs of the Final Rule relative to the pre-settlement agreement baseline. 
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EXHIBIT E-2.   ANNUALIZED COSTS BY MITIGATION MEASURE –  SETTLEMENT AGREEMENT BASELINE (7 PERCENT DISCOUNT RATE) 

FINAL RULE COST ESTIMATES, 2021-2025 (2019$) DRAFT RIA COST ESTIMATES, 2018-2022 (2016$) 

MITIGATION MEASURE 
ANNUALIZED 

COSTS, MILLIONS MITIGATION MEASURE 
ANNUALIZED COSTS, 

MILLIONS 

QUANTIFIED DIRECT COMPLIANCE COSTS 

Mitigation Requirements for PSO Dolphin Observations: 
Shutdowns for large dolphins in the exclusion zone $4.18 - $10.5 

Mitigation Requirements for PSO Dolphin Observations: Shutdowns for 
large dolphins in the exclusion zone and power downs for small 
dolphins in the exclusion zone 

$3.9 – $49.7 

Additional Mitigation Requirements for PSO Whale Observations 
outside of Exclusion Zone: Shutdowns for all whale species 
outside of 500m exclusion zone but within 1,500m distance limit 
for deep penetration airgun surveys 

$7.26 - $18.2 
Additional Mitigation Requirements for PSO Whale Observations 
outside of Exclusion Zone: Shutdowns for Bryde’s/beaked/Kogia 
whales for deep penetration airgun surveys 

$1.1 - $3.0 

PAM Implementation Requirements and Associated Mitigation for 
Whale Detections: Shutdowns for all whale detections for deep 
penetration airgun surveys 

$9.48 - $32.0 
PAM Implementation Requirements and Associated Mitigation for 
Whale Detections: Shutdowns for all whale detections for deep 
penetration airgun surveys 

$21.9 - $65.8 

PSO Implementation Requirements for Non-Airgun HRG surveys: 
Employment of a PSO to monitor the exclusion zone (no 
shutdowns required) 

$0.15 - $0.52 
PSO Implementation Requirements for Non-Airgun HRG surveys and 
Associated Mitigation for Whale and Dolphin Observations: Shutdowns 
for whale and large dolphin observations in the exclusion zone 

$0.12 - $0.39 

AVOIDED COSTS – COSTS ASSOCIATED WITH SETTLEMENT AGREEMENT MITIGATION MEASURES THAT WILL NO LONGER BE REQUIRED 

Remove Minimum Separation Distance Requirements for Deep 
Penetration Airgun Surveys: The settlement agreement baseline 
includes minimum separation distances. Costs reflect the 
downtime associated with maintaining the minimum separation 
distance from other surveys. This mitigation measure is not 
included in the Proposed Rule, thus creating a benefit (negative 
cost) of the Proposed Rule relative to the settlement agreement 
baseline. 

($41.9) - ($274) 

Remove Minimum Separation Distance Requirements for Deep 
Penetration Airgun Surveys: The settlement agreement baseline 
includes minimum separation distances. Costs reflect the downtime 
associated with maintaining the minimum separation distance from 
other surveys. This mitigation measure is not included in the Proposed 
Rule, thus creating a benefit (negative cost) of the Proposed Rule 
relative to the settlement agreement baseline. 

($37.9) – ($266) 

Final Rule Total Direct Compliance Costs ($20.9) - ($212) Proposed Rule Total Direct Compliance Costs  ($10.8) - ($147) 

Notes:  
1. Estimates within parentheses indicate negative costs, or cost savings. 
2. Costs are presented in terms of 2019 US Dollars and are annualized over the five-year time frame (2021-2025) applying a 7% discount rate. 
3. Estimates are rounded to three significant digits. 

This exhibit reflects incremental costs of the Final Rule relative to the settlement agreement baseline. 
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APPENDIX F  |  SUMMARY OF PUBLIC COMMENTS ON THE DRAFT MMPA RULE RIA  

 

COMMENT (SOURCE) RESPONSE 

TOPIC: IMPACTS OF CLOSURES 

The RIA incorrectly assumes that the costs of closures and other 
measures are simply “delays.”  RIA at ES-8. In fact, such measures may 
render some survey proposals economically unattractive to the point at 
which prospects will not be explored. In addition, closures will likely be 
assumed to be permanent and thus result in decreased exploration 
interest, which, in turn, will cause firms to examine alternative 
investments in other competing regions of the world. Additionally, the 
timing of the Eastern GOM restrictions poses a serious risk of failing to 
take advantage of existing nearby infrastructure that may not be 
available if new exploration is delayed. (IAGC, API, and NOIA, August 21, 
2018) 

The RIA does not assume that the costs of closures are simply delays. The RIA states on 
page ES-8 that “The seasonal closures have the potential to affect the overall levels of 
G&G activities that occur in the GOM over the five-year timeframe of the analysis. In 
the case that the closures delay or reduce the ability of industry to collect the 
necessary data to identify and recover oil and gas resources, the overall level of oil and 
gas production in the GOM may in turn be delayed or reduced.” The RIA discusses the 
possibility of both delays and reductions in activity due to the uncertainty surrounding 
rule impacts. 

Additionally, the Final Rule does not include any year-round closure areas and the 
included seasonal closure area extends over a significantly smaller geographic area than 
the seasonal closure included in the Proposed Rule. The Final RIA reflects this change 
between the Proposed and Final Rules. 

The RIA incorrectly assumes that the costs of closures are highly 
uncertain or even low because geologic potential of some areas is low. 
RIA at ES-9. History is replete with examples of areas thought to have low 
potential turning out to contain enormous reserves following the results 
of geophysical surveys, which is precisely why geophysical surveys are so 
essential. In fact, the deep water GOM was considered to have negligible 
resource potential until the early 1990s. (IAGC, API, and NOIA, August 21, 
2018) 

We agree that there is significant uncertainty regarding the development potential of 
the areas considered for closure and the RIA does not simple assume that it is “low.” In 
the Final RIA, Section 4.3.1 includes additional information on leasing activity in the 
seasonal closure area, as well as the limitations of these indicators. The Final RIA 
provides the best available information regarding lease activity in the seasonal closure 
area and appropriately characterizes the associated uncertainty. 

Additionally, the Final Rule does not include any year-round closure areas and the 
included seasonal closure area extends over a significantly smaller geographic area than 
the seasonal closure included in the Proposed Rule. The Final RIA reflects this change 
between the Proposed and Final Rules. 
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COMMENT (SOURCE) RESPONSE 

Critically, an Area 1 closure of any kind would have substantial negative 
economic and operational consequences that are not considered in 
NMFS’s practicability assessment, which states only that, “[g]iven survey 
operators’ ability to plan around these seasonal restrictions, we believe 
it is unlikely that the restrictions will affect oil and gas productivity in 
the GOM.” 83 Fed. Reg. at 29,279. There are many unleased blocks 
within the area covered by the Area 1 seasonal closure. Because existing 
seismic data in these areas is outdated and inadequate to inform 
decisions regarding future lease sales, the closure will impede industry’s 
and BOEM’s evaluations of blocks for future lease sales. (IAGC, API, and 
NOIA, August 21, 2018) 

The RIA acknowledges on page 4-57 that “To the extent that the seasonal closures delay 
exploration and development of oil and gas resources, the restrictions could reduce 
economic output and employment in the Gulf region relative to the baseline.” 

Additionally, the Final Rule includes a five-month seasonal closure which extends over a 
smaller geographic area than that included in the Proposed Rule. The Final RIA 
additionally reflects this change between the Proposed and Final Rules. 

The Area 1 closure would significantly increase the likelihood that 
seismic surveys will not be completed within a one-year permit term, 
thereby increasing the overall number of surveys that will need to be 
conducted, increasing costs, and decreasing overall efficiency. 

Survey effort is unlikely to simply shift to other months in which the 
coastal areas are available for exploration. The enormous, mostly 
unexplored area covered by the Area 1 closure requires certain 
specialized surveys: full azimuth, long offset, and deep data seismic. The 
coastal offshore areas of Louisiana and Eastern Texas, in particular, 
require very specialized equipment: light ocean bottom nodes and ocean 
bottom cables. Regular marine streamer crews will not be able to collect 
sufficient data or achieve the required spatial sampling to adequately 
image the targeted section. Specialized node and ocean bottom cable 
crews are not designed for deeper, open-water exploration and must be 
used in coastal areas. Moreover, the vessels used in shallow water are 
often smaller and have shallower vessel drafts. Such vessels cannot be 
taken easily or safely into deep open-water environments. In short, the 
specialized operations required for the areas covered by the Area 1 
closure cannot simply be shifted to other areas that do not require the 
same specialized operations. 

(IAGC, API, and NOIA, August 21, 2018) 

The RIA describes the potential for seasonal restrictions to increase the likelihood that 
seismic surveys are not completed within a one-year permit term. In Section 4.3.1, the 
RIA states:  

“While it may be possible to plan these longer surveys to avoid the closure area 
during the required months, it is possible that the seasonal closure could disrupt 
the ability of G&G companies to complete some surveys in a single year with a 
single permit. If G&G companies were unable to complete surveys within a year, 
the acquisition of seismic data would be delayed and G&G companies would incur 
additional permitting, mobilization and demobilization costs. The likelihood of this 
result depends on the extent to which 2D, 3D, and WAZ surveys may be planned to 
avoid the restricted areas at the specified time. Absent specific data on the spatial 
distribution of future G&G surveys, we cannot conclude definitively whether G&G 
companies could feasibly conduct all planned surveys in the closure areas during 
the unrestricted seasons.” 

The Final RIA expands this discussion to include the additional context regarding 
specialized equipment provided in this comment. 

Additionally, the Final Rule includes a five-month seasonal closure which extends over a 
smaller geographic area than that included in the Proposed Rule. The Final RIA 
additionally reflects this change between the Proposed and Final Rules. 
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Modern seismic imaging requires an entire aperture to be recorded 
before imaging can be performed. Essentially, all data for a particular 
data project must be gathered before the final steps are performed to 
create the data image. This means that, when surveys are terminated 
early as a result of the four-month restriction, data collected will not be 
usable until the crew is able to return to complete the survey. Moreover, 
even if crews are able to move to locations outside of the closure area 
(which will be difficult for the reasons stated above), it is very unlikely 
that those projects will last for exactly four months, which means that 
the delays to surveys in Area 1 are likely to last for much longer than four 
months, not including the substantial time required for mobilization and 
demobilization. Thus, the delay to actually obtain a data image from a 
survey that is interrupted because of the four-month closure could be six 
months or more. (IAGC, API, and NOIA, August 21, 2018) 

As mentioned above, the RIA describes that seasonal restrictions could delay surveys 
and increase permitting, mobilization, and demobilization costs. Section 4.3.1 in the 
Final RIA includes additional context for this statement based on the information 
provided by in this comment. 

Additionally, the Final Rule includes a five-month seasonal closure which extends over a 
smaller geographic area than that included in the Proposed Rule. The Final RIA 
additionally reflects this change between the Proposed and Final Rules. 

The four closed months are the most operationally productive months in 
the GOM because poor winter conditions (including higher sea states and 
unpredictable wind patterns) have ended and the summer tropical storms 
have not yet begun. Accordingly, the cost to operate in Area 1 will be 
substantially higher than other areas and result in increased and 
inefficient survey effort overall, as well as increasing safety concerns due 
to adverse weather and ocean conditions. These issues will discourage 
interest and the ability to identify prospects in coastal areas, 
undermining efforts that BOEM has taken to incentivize shallow-water 
GOM prospects, such as lowering the royalty rate for shallow-water 
production in an effort to improve the economic case for drilling in those 
areas. (IAGC, API, and NOIA, August 21, 2018) 

We are not aware of any data sources that provide information on differences in G&G 
costs by season. However, Section 4.3.1 of the Final RIA incorporates the information 
provided in this comment. 

Additionally, the Final Rule includes a five-month seasonal closure which extends over a 
smaller geographic area than that included in the Proposed Rule. The Final RIA 
additionally reflects this change between the Proposed and Final Rules. 

Seismic surveys not conducted because of seasonal shutdown, survey 
restrictions, or area closures would not be simply displaced to other 
times or areas. With unreasonable mitigation measures continually in 
place, surveys originally planned for Year 1 would replace surveys that 
would have occurred in Year 2, while even more Year 2 planned surveys 
would be pushed to Year 3, and so on. Over time, the ripple effect of 
delayed or forgone surveys will reduce overall seismic data collection, 
adversely impacting the industry’s ability to drill new wells and curtailing 
future production. (API and IAGC, November 2017 letter to OMB) 

The RIA acknowledges that there could be delays, and potential for reduced production 
within the timeframe of the rule, as a result of the seasonal closure.  

Additionally, the Final Rule includes a five-month seasonal closure which extends over a 
smaller geographic area than that included in the Proposed Rule. The Final RIA 
additionally reflects this change between the Proposed and Final Rules. 
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An annual three-month closure of Area 3, as proposed in the regulatory 
text, would also have serious negative economic and operational 
consequences that NMFS must consider in its practicability analysis. The 
geophysical data in Area 3 are outdated and inadequate to inform 
decisions regarding exploration and production planning and decision-
making. A three-month closure each year would impede both the 
industry’s and BOEM’s ability to evaluate future lease sales. A seasonal 
closure would significantly increase the likelihood that seismic surveys 
will be terminated early as a result of the three-month restriction, 
thereby increasing the overall number of surveys that will need to be 
conducted, increasing costs, and decreasing overall efficiency. In 
addition, because all data must be gathered before final steps are 
performed to create the data image, data collected would not be usable 
until the crew is able to return to complete the survey. Limitations on 
the ability to create a full data image are likely to discourage interest 
and the ability to identify prospects within Area 3. (IAGC, API, and NOIA, 
August 21, 2018) 

The Final Rule includes a five-month seasonal area closure over a reduced geographic 
area relative to the Proposed Rule. The Final RIA includes an updated discussion of this 
closure. The RIA acknowledges that “If industry is unable to plan surveys such that it 
can accomplish the desired seismic data gathering within the remaining seven months 
of the year…the seasonal closures may result in delays with respect to geophysical 
mapping and subsequent oil and gas development,” and, “to the extent that the 
seasonal closures delay exploration and development of oil and gas resources, the 
restrictions could reduce economic output and employment in the Gulf region relative 
to the baseline.” 

The Proposed ITR’s Area 1, 3, and 4 restriction measures would include 
“buffer areas” of 13, 6, and 9 kilometers from the subject areas, 
respectively. 83 Fed. Reg. at 29,307. The Proposed ITR would require 
source vessels to remain outside of these areas, effectively closing not 
just Areas 1, 3, and 4, but larger areas around them as well. The 
practicability analyses related to the area closures do not discuss the 
impact of requiring vessels to maintain this standoff area in addition to 
the impacts of the proposed closures themselves. Every one of the 
significant economic and operational impacts described above for the 
Area 1, 3, and 4 closure areas would be exacerbated by the addition of 
these buffer zones, which would increase the areas off limits to survey 
work during any closure times. The Proposed ITR fails to consider these 
impacts. (IAGC, API, and NOIA, August 21, 2018) 

The analysis in the RIA reflects 10-kilometer buffers around all closure areas, 
corresponding to the Final Rule requirements. All estimates of oil and gas activity 
within the closure areas and all maps reflect these buffers. 

TOPIC: IMPORTANCE OF G&G SURVEYS 

The RIA fails to account for how geophysical technology allows companies 
to narrow exploration targets, thereby reducing environmental impacts 
associated with unnecessary drilling. Accordingly, the RIA fails to account 
for the loss of this environmental benefit. (IAGC, API, and NOIA, August 
21, 2018) 

Section 5.3 of the Final RIA describes this benefit of geophysical technology. The 
magnitude of this benefit depends on the extent to which exploration & development 
companies move forward with drilling in cases where they have less seismic data than 
they otherwise would because of the rule.  
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The RIA incorrectly assumes that current geophysical data for the Eastern 
GOM is “suitable.” RIA at ES-20. In fact, there is high demand for state-
of-the-art new data for Eastern GOM frontier areas where older data is 
considered unsuitable to support new investment. (IAGC, API, and NOIA, 
August 21, 2018) 

The RIA does not state that current geophysical data for the Eastern GOM is “suitable.” 
On page ES-25, the Final RIA states that “the suitability of existing G&G data to direct 
oil and gas production in the closure areas is unknown.” 

To the extent the Proposed ITR provides practicability analyses, those 
analyses fail to consider impacts beyond immediate operational impacts, 
such as how restrictions on geophysical surveys will lead to limitations on 
the number of wells that can be drilled, thus negatively impacting 
production, government revenue, gross domestic product, and 
employment. There are at least 5,350 active leases in the geographic 
area that would be subject to the Proposed ITR’s mitigation measures. 
And yet, the Proposed ITR’s practicability analyses do not consider the 
likely economic impacts (i.e., lost revenue) that could result from the 
combination of mitigation measures being proposed. Survey data is 
essential to allow companies to identify and narrow exploration and 
production targets, thereby reducing the operational costs and 
environmental impacts of unnecessary drilling. The final ITR must 
consider not only the practicability of these measures on a vessel-by-
vessel or survey-by-survey basis, but also how the proposed measures—
individually and collectively—will impact the industry and economy more 
broadly across the entire lifetime of exploration and production. 
Geophysical surveys are essential to the determination of where and 
when to drill. Regulatory hurdles that delay or prevent surveys from 
timely occurring can not only compromise a single well but also an entire 
exploration plan, ultimately placing at risk the successful exploration and 
production of a reservoir. (IAGC, API, and NOIA, August 21, 2018) 

The RIA acknowledges that the rule could affect the level of G&G activity. The 
magnitude of these impacts, however, is uncertain, as detailed in Section 4.3 of the 
RIA. 

TOPIC: EASTERN GULF OF MEXICO PLANNING AREA 

The RIA fails to account for possible increased industry interest in Eastern 
GOM geophysical surveys. The use of old statistics on survey interest is 
therefore inappropriate for estimating costs. (IAGC, API, and NOIA, 
August 21, 2018) 

The Final Rule excludes the GOMESA leasing moratorium area from the proposed action. 
Since the year-round closure areas included in the Proposed Rule fall entirely within the 
GOMESA moratorium area, they are not considered in the Final Rule RIA.   
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The RIA wrongly assumes that the GOMESA moratorium prevents 
exploration of the Eastern GOM. In fact, the moratorium expires in 2022 
and the Administration has indicated that it is interested in including 
much of the Eastern GOM in the new Five-Year OCS Plan. As a result, the 
RIA seriously misleads readers about the costs of closure and increased 
restrictions in the Eastern GOM. The conclusion wrongly judges that the 
closure impact is only “moderate.” Because high-potential resources may 
underlie Eastern GOM areas, the cost of closure must be “high” for the 
Eastern GOM just as it is for the Central GOM. (IAGC, API, and NOIA, 
August 21, 2018) 

The Final Rule excludes the GOMESA leasing moratorium area from the proposed action. 
Since the year-round closure areas included in the Proposed Rule fall entirely within the 
GOMESA moratorium area, they are not considered in the Final Rule RIA.   

The ITR also repeats BOEM’s speculation that there will be “very low 
activity levels” in Area 3 over the next 10 years. Id.; see also id. at Table 
3. This information is outdated and must be updated in the final ITR. In 
fact, an Area 3 closure of any kind would have substantial negative 
economic and operational consequences. The Associations are aware that 
companies are keenly interested in potential for development in Area 3. 
The bid round for the March 2018 lease sale saw several leases in the 
Central GOM being acquired close to Area 3, supporting a conclusion that 
there is likely to be much greater interest in this area for surveys than 
BOEM anticipated. A precedential year-round closure would have 
significant consequences, effectively closing this area to all oil and gas 
activity for the foreseeable future contrary to U.S. energy security 
priorities and resulting in substantial economic and operational impacts. 
(IAGC, API, and NOIA, August 21, 2018) 

An Area 4 closure would result in operational and economic impacts that 
NMFS has not considered. Specifically, NMFS states that BOEM has 
projected no survey activity in this area over the next 10 years. Id. at 
29,282. In fact, however, the Associations are aware of significant 
interest among our members in the potential exploration and 
development of the Eastern GOM. The precedential closure of Area 4 
would prevent such exploration and effectively limit the ultimate 
development of this area for many years, contrary to U.S. energy security 
priorities. (IAGC, API, and NOIA, August 21, 2018) 
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TOPIC: COMPLIANCE COSTS AND DOLPHIN OBSERVATION RATES 

The Associations roughly estimate that the PSO portion alone of the Non-
Airgun HRG Survey Protocol will result, at a minimum, in an approximate 
5-20% increase in overall cost per individual survey. Unlike large seismic 
source array surveys, these HRG surveys can occur as frequently as 
monthly, compounding the percent increase in cost and resulting in 
millions of dollars of added cost. (API and IAGC, November 2017 letter to 
OMB) 

The Final Rule requires that non-airgun HRG surveys employ one third-party PSO when 
operating in waters deeper than 200 meters and one PSO, who may be a crew member, 
when operating in waters shallower than 200 meters. No shutdowns are required for 
PSO observations of marine mammals for non-airgun HRG surveys. As a result, 
incremental costs are limited to the operational costs associated with having PSOs on 
board survey vessels. 

Powering down for dolphin presence is operationally difficult and 
commercially devastating, and would only serve to delay and prolong 
survey work. The Proposed ITR states that, based on vessel speeds of 4.5 
knots, NMFS expects operators will not need to reshoot to infill any gap 
in data acquisition lost during a 15-minute power-down. 83 Fed. Reg. at 
29,273. This assumes, however, that any power-down will be no more 
than 15 minutes because either (1) dolphins that enter the zone to bow-
ride will appear only once, or (2) dolphins will bow-ride for a few 
minutes and then immediately and obviously exit the exclusion zone. It is 
far more likely that dolphins will move in and out of the exclusion zone 
repeatedly, resulting in repeated power-downs over extended periods 
that seriously interfere with a vessel’s ability to collect the necessary 
data. (IAGC, API, and NOIA, August 21, 2018) 

The Final Rule does not include power downs for PSO dolphin observations; thus, the 
corresponding compliance costs are not included in the Final RIA. 
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We conducted an internal analysis using historical Bureau of Safety and 
Environmental Enforcement (BSEE) Protected Species Observer (PSO) 
data collected over 32,000 activity hours from CGG WAZ surveys since 
2007 to evaluate the sighting frequency, duration, and observed 
behaviors. This data was also used to evaluate the operational 
practicality of the proposed mitigation using the same methodology as is 
described in the Proposed Ruling’s Regulatory Impact Analysis (RIA) 
(Exhibit 4-4). 

The analysis concluded that small dolphins were visually observed in the 
exclusion zone 16.26% of the total activity survey days. If each sighting 
required a power-down, it would add between 0.4 to 15 additional days 
in downtime and generate up to $13 million dollars in additional 
operating costs. Large dolphins were visually observed for 2.76% of the 
total activity days, and unidentified dolphins were visually observed for 
2.76% of the total activity days.  

In summary, mitigation for dolphins observed visually in the exclusion 
zone would add an estimated 20 days to a WAZ survey, generating up to 
$18 million in survey costs, including more than $420,000 in monitoring 
costs. This cost is three to 16 times greater than the RIA predicts. (CGG, 
August 21, 2018) 

The draft RIA relied on the Barkaszi et al. (2012) report that included data from PSO 
reports from 2002 to 2008. The final RIA relies on the Barkaszi & Kelly (2018) report 
that includes data from PSO reports from 2009 to 2015. Overall, the dolphin sighting 
frequency is about 50 percent higher in the new report while the whale sighting 
frequency is about 25 percent lower. However, the rates of dolphin sightings within the 
exclusion zone describe in this comment are approximately 2.5 times greater than the 
sighting rates presented in the Barkaszi et al. (2012) report. Absent greater detail on 
the analysis that informed this comment, we cannot evaluate the difference in the 
sighting rates between the comment and the Final RIA. The Final RIA relies on the 
Barkaszi & Kelly (2018) report and associated data as the best available data on PSO 
marine mammal observation rates. 
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E.O. 12866 requires NMFS to “provide a qualitative and quantitative 
assessment of the anticipated costs and benefits of a Federal mandate 
resulting in annual expenditures of $100 million or more, including the 
costs and benefits to State, local, and tribal governments or the private 
sector.” The Proposed ITRs state that it is “economically significant” 
within the meaning of E.O. 12866. 83 Fed. Reg. at 29,303. NMFS should 
ensure in the final ITRs that all costs are evaluated, including the cost of 
reduced environmental benefits from effective geophysical surveys. 
(Chevron, August 21, 2018) 

Section 5.3 of the Final RIA describes the benefits of drilling with the G&G survey data 
versus without it. However, the environmental costs of this rule described in this 
comment would depend upon the extent to which exploration & development 
companies move forward with drilling in cases where they have less seismic data than 
they otherwise would because of the rule.  

NOAA’s proposed GOM Take Rules are designated by OMB as “economically 
significant” under Executive Order 12866. Therefore, they are subject to a 
stringent cost benefit analysis requirement. There is no harm from GOM 
seismic. Consequently, it is not surprising that NOAA has not produced a 
quantitative statement of benefits for the proposed rules. 

Since the benefits of the proposed rule are minimal at best, the resultant 
benefit-cost ratio is less than one, making the proposed rule non-
compliant with Executive Order 12866. (CRE, August 22, 2018) 

The RIA provides a qualitative description of potential ecological benefits and their 
economic implications due to uncertainty preventing quantification. Similar to the 
qualitative evaluation of costs associated with the area closures, the qualitative 
treatment of benefits does not indicate a lesser magnitude, but rather more data 
limitations or uncertainty. 

E.O. 13211 requires a Statement of Energy Effects for matters identified 
as “significant energy actions.” A significant energy action is defined in 
the Executive Order as one that “is likely to have a significant adverse 
effect on the supply, distribution or use of energy.” OMB Guidance states 
that “a significant adverse effect” on energy supply could include: 
“Reductions in crude oil supply in excess of 10,000 barrels per day;” 
“Reductions in natural gas production in excess of 25 million mcf per 
year;” and “Increases in the cost of energy production in excess of one 
percent;” among other things. If the NMFS rule were to have an adverse 
impact on GOM exploration and development activities, it would surely be 
a “significant energy action” within the meaning of this Order. If a 
Statement of Energy Effects were required, NMFS would need to provide a 
“detailed statement” relating to 1) “any adverse effects on energy 
supply,” including “increased use of foreign supplies,” and 2) “reasonable 
alternatives to the action” and “the expected effects of such alternatives 
on energy supply.” NMFS has opined that it would be “speculative to draw 
definitive conclusions regarding the economic impacts of proposed 
seasonal restrictions and area closures,” and thus NMFS concludes that the 
“Proposed Rule is not expected to constitute a significant adverse effect 
on energy supply.” The inconsistency between these two conclusions 
should be resolved in the final regulatory impact analysis for the ITRs. 
(Chevron, August 21, 2018) 

The E.O. 13211 analysis in Appendix C of the Final RIA highlights the uncertainty 
regarding the effect of the area closures on energy supply. Appendix C, Section C.1 of 
the Final RIA additionally clarifies the five-year timeframe of the rule. 
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CGG. Letter from Amber Stooksberry, Environmental Compliance Specialist, MCNV Marine North America CGG to Ms. Jolie Harrison, Chief, Permits and Conservation 
Division, Office of Protected Resources, NMFS: “Comments on National Marine Fisheries Service’s (NMFS) Proposed Incidental Take Regulations (ITR) for 
Geophysical Seismic Surveys in the US Gulf of Mexico (GOM).” Via electronic submission to www.regulations.gov, dated August 21, 2018. 

Chevron. Letter from Sandi M. Fury, Manager, Regulatory Affairs, Gulf of Mexico Business Unit, Chevron to Ms. Jolie Harrison, Chief, Permits and Conservation 
Division, Office of Protected Resources, NMFS: “Comments on the Proposed Marine Mammal Incidental Take Regulations for Geophysical Surveys in the Gulf of 
Mexico (NMFS-2018-0043).” Via electronic submission to www.regulations.gov, dated August 21, 2018. 

Center for Regulatory Effectiveness (CRE). Letter from Jim J. Tozzi, Member, CRE Board of Advisors to Ms. Jolie Harrison, Chief, Permits and Conservation Division, 
Office of Protected Resources, NMFS: “Center for Regulatory Effectiveness’ (“CRE”) Comments on National Oceanic and Atmospheric Administration/National 
Marine Fisheries Service (NMFS) Proposed Regulations for Taking and Importing Marine Mammals: Incidental to Geophysical Surveys Related to Oil and Gas 
Activities in the Gulf of Mexico (“GOM Take rules”). Via electronic submission to www.regulations.gov, dated August 22, 2018. 

International Association of Geophysical Contractors (IAGC), American Petroleum Institute (API), and the National Ocean Industries Association (NOIA). Letter from 
Nikki Martin, President, IAGC, Andy Radford, Senior Policy Advisor, API, Jeff Vorberger, Vice President Policy and Government Affairs, NOIA, and Greg 
Southworth, Associate Director, Offshore Operations Committee to Ms. Jolie Harrison, Chief, Permits and Conservation Division, Office of Protected Resources, 
NMFS: “Comments on Proposed Marine Mammal Incidental Take Regulations for Geophysical Surveys in the Gulf of Mexico (NMFS-2018-0043).” Via electronic 
submission to www.regulations.gov, dated August 21, 2018. 

IAGC and API. Letter from Nikki Martin, IAGC and Andy Radford, API to Stuart Levenbach, Office of Management and Budget: “Additional information regarding.” 
Dated November 8, 2017. 
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