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MMPA Review
• Protects all marine mammals regardless of status
• MMPA prohibits take of marine mammals, but provides 

exception for incidental take in commercial fisheries 
(and a program to authorize and reduce take)

• Take Reduction Planning is a consensus-based, 
collaborative process to develop take reduction 
measures
• Communication between Councils/NMFS is 

important to ensure fishery management is 
complementary
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MMPA Section 118 - List of Fisheries

• The overarching purpose of 
classifying commercial fisheries 
on the LOF is to evaluate the risk 
that a particular fishery poses to 
marine mammal stocks.  

• We define a particular “fishery” 
based on gear type and fishing 
practices. 
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MMPA Section 118 - Requirements
All Commercial Fisheries

• Report marine mammal mortalities/injuries

Category I and II Fisheries
• Registration and authorization of incidental take using 

the annual MMPA List of Fisheries (LOF)
• Accommodate observers 
• Comply with Take Reduction Plans
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Who can deter marine mammals?
The MMPA provides an exception to the prohibition on “take” of 
marine mammals for deterrence.  

Section 101(a)(4)(A) allows for:

• Owners of fishing gear/catch and private property to deter marine mammals from 
damaging gear, catch, or private property

• Any person to deter marine mammals from endangering personal safety
• Government employees to protect public property

“So long as such measures do not result in 
mortality/serious injury M/SI of a marine mammal”
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Deterrents in the MMPA

MMPA sec. 101(a)(4) requires NMFS to:

• Publish in the Federal Register a list of guidelines for use in 
safely deterring marine mammals. 

• Recommend specific measures for deterring marine mammals 
listed as endangered species or threatened species under the 
Endangered Species Act of 1973.

And, if NMFS determines, using the best scientific information available, 
that certain forms of deterrence have a significant adverse effect on 
marine mammals, NMFS may prohibit such deterrent methods after 
notice and opportunity for public comment
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Scope of Guidelines and Specific Measures by Taxa
• Marine mammals under NMFS’ 

jurisdiction
• Cetaceans 
• Pinnipeds (excluding walrus)
• Including 15 ESA-listed marine 

mammals

• Evaluate the impact of deterrents 
on marine mammals
• Mortality & Serious Injury (M/SI)
• Effectiveness not considered

• Oil spills vs. every day deterrence

Sarasota Dolphin Research Program

*Guidelines* apply to non-ESA 
marine mammals

*Recommended Specific Measures* 
apply to ESA-listed marine mammals



Acoustic Deterrents Analyzed
Impulsive: explosive Impulsive: non-explosive Non-impulsive

• Fireworks
• Bird banger
• Bird whistler
• Bird screamer
• Bear banger using

pencil launcher
• Propane cannon
• Explosive pest 

control devices 
(seal bombs & 
cracker shells)

• Banging objects (in 
air/water)

• Passive acoustic 
deterrent (in air)

• Low frequency, 
broadband devices

• Pulsed power 
devices

• Acoustic alarms 
(pingers &
transducers)

• In-air noise makers 
(air horns, sirens, 
whistles)

• Predator sounds & 
alarm vocalizations 
(via underwater
speakers)



Non-Acoustic Deterrents Analyzed
Visual Physical 

Barriers
Chemo-
sensory

Tactile: 
Projectiles

Tactile: 
Manual

Tactile:
Electrical

Tactile:
Water

•Flags, 
pinwheels, 
streamers, & air 
dancers

•Bubble curtains
•Flashing & 
strobe lights

•Human 
attendants

•Patrol animals
•Predator 
shapes

•Vessel 
patrolling

•UAS

•Rigid 
fencing (in 
air)

•Horizontal 
bars

•Bull rails
•Gates
•Closely 
spaced bars

•Containment 
booms

•Waterway 
barriers

•Swim step 
protectors

•Chemical 
irritants

•Corrosive 
chemicals

•Taste 
deterrents

•Projectiles 
with 
compressed 
air/gas

•Projectiles 
with 
firearms

•Other 
projectiles 
(arrows, 
spears, 
darts)

•Fixed sharp 
(nails & 
barbed wire)

•Manual 
sharp (gaffs 
& hooks)

•Manual 
blunt 
(crowder 
boards, 
blunt-tipped 
poles, & 
broom or 
mop handle)

•Electric 
fencing (in 
air/water)

•Electric 
mats

•Hose
•Sprinkler
•Water 
gun



More Info on Proposed Rule

Proposed rule comment period closed on 
October 30, 2020

EA, Fact Sheets, etc. available at:
https://www.fisheries.noaa.gov/action/guideli
nes-safely-deterring-marine-mammals

https://www.fisheries.noaa.gov/action/guidelines-safely-deterring-marine-mammals


Questions?
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https://www.fisheries.noaa.gov/national/marine-mammal-
protection/marine-mammal-take-reduction-plans-and-teams
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The Endangered Species Act (ESA)

• Focuses on protecting species in their 
natural environments

• Gives joint authority to the National Marine 
Fisheries Service and the U.S. Fish and 
Wildlife Service 

• Provides a means whereby the ecosystems 
upon which endangered species and 
threatened species depend may be 
conserved …
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Presenter
Presentation Notes
ESA signed by congress in 1973. Has been amended several times. Congress, and only Congress, creates laws. Federal executive departments and administrative agencies write regulations to implement the authority of laws. Regulations (as well as Executive Orders and Proclamations) are ancillary or subordinate to laws but both laws and regulations are enforceable. The U.S. Code is the official compilation of current, codified laws by subject; the U.S. Statutes-at-Large is the official chronological compilation of all laws; and the Code of Federal Regulations is the official compilation of regulations.The ESA, is the governing law, passed by Congress. The law (Statute) leads to the Services issuing regulations in order to implement the law. The next step would be the development of policy (such as our ESA Handbook). The regulations are presumed to be consistent with the law, and so presumed to be applicable. However, court rulings result when regulations are challenged and are found to be inconsistent with the law; the court decisions clarify the statute. The Services can change the regulations as long as they remain consistent with the law, but Congress must change the statute (ESA, e.g. law) itself. For the species under NMFS jurisdiction, we implement the ESA based on the law itself, implementing regulations, and agency policy and guidance.



Pertinent Sections of the ESA
Section 4 – the process by which species are added 
or removed from the endangered species list 

Sections 5 and 6 – discuss land acquisition and 
cooperation with the States in carrying out the ESA

Section 9 - prohibits take of endangered species. 
Take is defined as “to harass, harm, pursue, hunt, 
shoot, wound, kill, trap, capture, or collect, or to 
attempt to engage in any such conduct.”
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Presenter
Presentation Notes
Under section 6, the Services may enter into management or cooperative agreements with any State to manage areas established for the conservation of species; or maintain a program to conserve listed species by conducting research, acquiring land, and implementing conservation actions. We can also provide funding for these conservation programs.Section 9, is where the Services establish “take” prohibitions for listed species. Read definition of take: take is defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”



Pertinent Sections of the ESA…
Section 7 – Interagency Cooperation
• Section 7(a)(1) – Federal agencies shall use their 

authorities to carry out their programs for the 
conservation of endangered & threatened species

• Section 7(a)(4) – requires Federal agencies to confer 
with the Service on any action that is likely to 
jeopardize the continued existence of proposed
species or destroy or adversely modify proposed
critical habitat
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Presenter
Presentation Notes
Section 7 is just one tool in the ESA toolbox. It is a recovery tool, that provides an opportunity to advance the conservation of threatened and endangered species. Section 7(a)(1) is not as well known as section 7(a)(2) or rather as well utilized but is an essential component of section 7 that can promote streamlining and efficiency and help action agencies and the Services decrease the need for 7(a)(2) consultations and make consultations more efficient. This is a mandate under the ESAThe ESA Specifically defines Conservation to use and the use of all methods and procedures to bring an endangered or threatened species to the point where provisions of the ESA are no longer necessaryUnder Section 7(a)(4)  - For species that are proposed for listing, the action agency can “conference” with us. We then conduct a similar analysis for the proposed species or critical habitat. The only time an agency is required to conference on a proposed species or critical habitats is when their action is likely to jeopardize the continued existence of a proposed species or result in the destruction or adverse modification of proposes critical habitats. However, if a proposed species or habitat is eventually listed, a conference can be converted to a consultation if all the assumptions of the conference remain true rather than a full reinitiation of consultation. So in many situations, it is helpful to conference on proposed species or critical habitat. 



Why Does a Federal Action Agency 
Consult under the ESA?

• Section 7(a)(2) – Federal agencies must 
ensure that actions they fund, authorize, or 
carry out are not likely to jeopardize the 
continued existence of listed species or 
destroy or adversely modify critical habitat

• Use the best scientific and commercial 
data available.

• Take prohibitions
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Presenter
Presentation Notes
A federal action : All activities or programs of any kind authorized, funded, or carried out, in whole or in part, by Federal agencies in the United States or upon the high seas. This section establishes the need for Federal agencies to consult with NMFS or FWS (Services) on Federal actions that may affect ESA-listed species or designated critical habitat. The Legal Trigger – The Federal Action Agency has a duty to Avoid Jeopardy and Destruction/Adverse Modification of Designated Critical Habitat. This direction – from section 7(a)(2) of the Endangered Species Act – is the purpose and the ‘prime directive.’ When does the consultation process happen?  When any action by a Federal agency may affect a listed species or critical habitat. I’ll go over the process in a few slides coming up. Jeopardy – or “jeopardize the continued existence of” means that to engage in the action that reasonably would be expected, directly or indirectly, to reduce appreciably the likelihood of both the survival and recovery of a listed species in the wild by reducing the reproduction, numbers, or distribution of that species (50 CFR 402.02). Destruction of adverse modification means a direct or indirect alteration that appreciably diminishes the value of critical habitat as a whole for the conservation of a listed species. For fisheries, the legal trigger is whether the fishery will interact with ESA-listed species or designated critical habitat. So fisheries regulated by a Federal agency, that incidentally catch sea turtles or western DPS of steller sea lions, for example, are required to undergo section 7 consultation. During consultation we must use the best scientific and commercial data available. That means we cannot require agencies to create data during consultation or develop new data, rather we use what is available to us. However, we can ask for additional data and in some cases make recommendations for studies. 



Consultation Pathways 

Federal
Action

Is the Action
A Major 

Construction?

Is the Action
Likely to Jeopardize

Listed Species?
Are Listed 
Resources
Present?
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Informal consultation - when the effects “may affect, 
but are not likely to adversely affect” listed species or 
critical habitats. 
 The effects are insignificant, discountable or 

wholly beneficial. 
 If the Service concurs, they issue a letter of 

concurrence

Formal consultation - when the effects “may affect, and 
are likely to adversely affect” listed species or critical 
habitats.  
 The services prepare a biological opinion 

Presenter
Presentation Notes
Informal consultation occurs when the effects may affect, but are not likely to adversely affect listed species or critical habitats. The effects are insignificant, discountable or wholly beneficial.  Insignificant – effects are so minor that they cannot be meaningfully evaluated or detected; will never rise to the level of take. Discountable effects are those effects which are extremely unlikely to occur. Wholly beneficial are exactly that, absolutely no adverse effects. Technical assistance can also occur prior to a request for consultationFormal consultation occurs when the effects may affect, and are likely to adversely affect listed species or critical habitats.  



Consultation Timelines 

• Initiated with a written request and complete 
initiation package

• Informal consultation ends with Letter of 
Concurrence – response from the Service 
usually within 30 days but must be within 60 
days

• Formal consultation ends with issuance of 
Biological Opinion in 135 days of a complete 
initiation package
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Presenter
Presentation Notes
Often, much of the consultation work is done prior to the formal initiation of consultation. Early coordination allows for the Federal action to be shaped such that potential effects to ESA-listed resources may be minimized. Once an action is ripe for consultation, a written request from the Federal action (in this case our Sustainable Fisheries Divisions) agency is submitted to NMFS regional office or OPR, with the biological and other information relating to the proposed action needed to analyze the effects of the proposed action on listed species and habitats. Sometimes the biological opinion takes longer than 135 days 



Biological Opinion
• Summarizes the effects of a Federal “action” 

on ESA-listed species and/or designated 
critical habitat

• Provides NMFS conclusion whether or not the 
action is likely to jeopardize the continued 
existence of an ESA-listed species or destroy 
or adversely modify critical habitat

• Represents the opinion of NMFS and 
considers technical, legal, and policy issues 
relative to the project
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Presenter
Presentation Notes
A biop is a document that…



Biological Opinion Conclusion 

Reasonable and Prudent Alternative(s)
• Be consistent with the intended purpose of the action;
• Be consistent with the scope of the Federal agency’s 

legal authority;
• Be economically and technologically feasible;
• Not jeopardize the continued existence of listed 

species or result in destruction or adverse 
modification of critical habitat

Can include Reasonable and Prudent Measures (RPMs)

= Jeopardy and/or Destruction/Adverse 
Modification of Critical Habitat 

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | NOAA Fisheries | Page 20

Presenter
Presentation Notes
During formal consultation, if the Services conclude the proposed action may cause jeopardy of listed species or result in the destruction or adverse modification of critical habitats, RPAs may be identified in the biological opinion that are alternative methods of project implementation and intended to avoid these outcomes.  While these RPAs must avoid jeopardy or destruction or adverse modification, they may result in adverse effects to or take of listed species. If take will occur from the implementation of an RPA, an incidental take statement must be developed to exempt such take from section 9 prohibitions, this could also include RPMs  



Biological Opinion Conclusion

Reasonable and Prudent Measure(s)

• Define Mandatory Terms and Conditions that are 
actions necessary to minimize the impacts of 
incidental take and comply with the RPMs

• Cannot require major modifications to project design

= No Jeopardy and/or No Destruction/Adverse 
Modification of Designated Critical Habitat 
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Presenter
Presentation Notes
If the Services conclude the proposed action is not likely to jeopardize the continued existence of listed species, or result in destruction of adverse modification of critical habitats, a biological opinion may issued that includes and incidental take statement and RPMs.  RPMs and the implementing terms and conditions are actions intended to minimize the impact of incidental take. Those conditions are conveyed to the action agency in the incidental take statement (ITS), are non-discretionary, and must be undertaken by the agency so that they become binding conditions of any grant or permit issued to an applicant for the take exemption to apply. 



Incidental Take Statements & Conservation 
Recommendations

Incidental Take Statement - Specifies the Amount or 
extent of take
• Set forth terms and conditions (including reporting 

requirements) to implement the RPMs; and,
• Complying with the terms and conditions of an ITS 

exempts the Federal agency from take prohibitions 
(Section 9).

Conservation Recommendations - Discretionary 
measures to minimize or avoid adverse effects
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Presenter
Presentation Notes
Under formal consultation, once it is identified that there will be incidental take of species an ITS may be developed. An incidental take statement identifies the level of take that is anticipated from implementation of a project as proposed. However, an ITS also contains RPMs and terms and conditions that are nondiscretionary actions designed to minimize the effects of the take on species, and that must be implemented in order for such take to be exempt from the section 9 prohibitions. Thus, while an ITS anticipates the potentially greater amount of take that may occur without implementation of the RPMs and resulting terms and conditions, that level of take is only exempt if the terms and conditions are properly implemented. Conservation Recommendations are recommendations for using a Federal agency’s authority to help conserve endangered and threatened species. Conservation recommendations may also be provided at the end of the concurrence letter or in a separate section of the biological opinion and ITS, and clearly labeled as recommendations. Because conservation recommendations, if implemented, may minimize or avoid adverse effects or benefit listed species or their habitats, the Services typically include a request in the consultation document for notification of their implementation. 



Reinitiation of Consultation 
Requirements

• Take limit is exceeded;
• New information reveals unexpected effects;
• Action is modified in a way not previously 

considered; or,
• A new species is listed or critical habitat 

designated that may be affected by the action.
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Presenter
Presentation Notes
After a biological opinion is issued the Federal agency can proceed with the action; however, reintiation of consultation is required when… 
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Questions?

https://www.fisheries.noaa.gov/national/laws-and-
policies/fisheries-management-policy-directives
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Fictitious Scenario
• Bottom trawl fishery targeting flatfish operates in the Aleutian 

Islands during summer  
• Category II on the MMPA List of Fisheries due to documented 

bycatch of several marine mammals:
• Harbor porpoise, harbor seals, killer whales, northern fur 

seals, spotted seals, and Steller sea lions.  
• Western Distinct Population Segment (DPS) of Steller sea 

lion, which occurs in the Aleutian Islands, is listed as 
endangered under ESA  

• Bycatch of spotted seals and harbor porpoise exceeds each 
stock’s PBR level

• Fishery also catches Atka mackerel and Pacific cod, which 
are prey species for Steller sea lions  
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Question 1
Is a Take Reduction Team required under the MMPA?  
If so, which marine mammals would be addressed by 
the Team?

a) Yes – spotted seals, harbor porpoise, Steller 
sea lions

b) Yes – spotted seals and harbor porpoise
c) No
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Question 1 - Answer
(a) Yes – spotted seals, harbor porpoise, Steller sea 
lions
• MMPA trigger for convening a TRT is a strategic stock 

that interacts with a Category I or II fishery
• At a minimum, the strategic stocks interacting with the 

Category II bottom trawl fishery should be addressed
• Spotted seals and harbor porpoise: strategic 

because mortality & serious injury > PBR
• Steller sea lions: strategic because ESA-listed 
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Question 2
If NMFS convened a Take Reduction Team, which of 
the following would not be on the team?  

a) Seal biologist
b) Alaska native
c) Fisherman from the AK Kodiak salmon purse 

seine fishery
d) Representative from the state of Alaska
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Question 2 - Answer
(c) Fisherman from the AK Kodiak salmon purse seine fishery
• AK Kodiak salmon purse seine fishery operates in different area and uses a 

different gear type from the AK BSAI flatfish trawl fishery
• MMPA membership requirements: 

• Scientists with expertise in conservation or biology of the marine 
mammals stocks covered by the TRT (spotted seals, harbor porpoise, 
and Steller sea lions)

• Fishermen and industry representatives with expertise in the affected 
fishery

• FMC representative (North Pacific FMC)
• Alaska Native representative
• Representatives from environmental organizations
• Representative from the state of Alaska
• Marine Mammal Commission
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Question 3
Is NMFS required to consult under Section 7(a)(2) of 
the ESA for this fishery management plan?

a) Yes
b) No
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Question 3 - Answer
(a) Yes
• Fishery may affect ESA-listed Steller sea lions
• NMFS Sustainable Fisheries Division must consult 

under ESA Section 7(a)(2) with NMFS Protected 
Resources Division to ensure the proposed fishery 
is not likely to jeopardize the continued existence 
of the species or result in destruction or adverse 
modification of its critical habitat 
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Question 4
Is NMFS required to confer under Section 7(a)(4) of the ESA?  If so, 
under what circumstances?

a) Yes, NMFS Sustainable Fisheries Division would be required 
to confer under Section 7(a)(4) if the proposed fishery was 
likely to jeopardize the continued existence of Atka mackerel 
or result in destruction or adverse modification of its 
critical habitat.

b) Yes, NMFS Sustainable Fisheries Division would be required 
to confer under Section 7(a)(4) if the proposed fishery was 
likely to jeopardize the continued existence of the Western 
DPS of the Steller sea lions or result in destruction or 
adverse modification of its critical habitat.

c) No, no conferencing would be required.
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Question 4 - Answer
(c) No, no conferencing would be required
• NMFS Sustainable Fisheries Division would not be 

required to confer under Section 7(a)(4) because 
there are no species in the area that are proposed 
for listing under the ESA. 

• Even if a species was proposed for listing in that 
area, conferencing would be required only if the 
proposed fishery were likely to jeopardize the 
continued existence of the proposed species. 
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Question 5
Could a Section 7 biological opinion issued by NMFS 
impose any additional restrictions on the fishery?

a) No, it is inappropriate for NMFS to impose any 
additional restrictions on the fishery.  The fishery is 
already overregulated.

b) Yes, but NMFS could impose only reasonable and 
prudent measures.

c) Yes, NMFS could impose reasonable and prudent 
measures or reasonable and prudent alternatives, 
and terms and conditions.
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Question 5 - Answer
(c) Yes – NMFS could impose RPMs or RPAs and terms and 
conditions.
• If NMFS determines the proposed fishery is likely to jeopardize the 

continued existence of the western DPS of Steller sea lion, or adversely 
modify its critical habitat, NMFS would suggest reasonable and prudent 
alternatives (RPAs) which it believes would not result in jeopardy or 
adverse modification and could be taken by the agency.

• If NMFS concludes that the proposed fishery would not result in jeopardy or 
adverse modification, but that it may adversely affect the Steller sea lion, 
NMFS would provide reasonable and prudent measures (RPMs) which it 
believes are necessary or appropriate to minimize impacts of the incidental 
take of Steller sea lion.

• In either case, NMFS sets forth terms and conditions that must be 
complied with to implement the measures or alternatives specified.
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Question 6
Which of the following is an example(s) of an RPM?

a) NMFS will monitor the take of marine mammals 
in this fishery. 

b) NMFS will prohibit retention of Atka mackerel by 
all federally permitted vessels in one subarea.

c) NMFS will prohibit retention of Pacific cod by all 
federally permitted vessels in two subareas.
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Question 6 - Answer
(a) NMFS will monitor the take of marine mammals 

in this fishery
• RPMs are measures necessary or appropriate to 

minimize impacts, not modifications to the proposed 
fishery

• For example, monitoring terms and conditions 
under the RPM may include specific observation 
requirements and/or research and reporting plans 
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