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Few professions are as hard on newcomers as the 

recruiting industry. Entry-level recruiters have a 

tough row to hoe, and the challenges involve more 

than the responsibilities listed on their job description. 

Included in the struggle is how junior practitioners 

are treated by senior practitioners. There may be 

other vocations where hazing is the norm, but as a 

whole, professionals in talent acquisition ridicule and 

abuse rookies in ways that are both unnecessary and 

counterproductive. Recruiters, it seems, just love to 

poke and prod and tease.

There’s no better evidence of this than time spent 

on a barstool with other recruiters. After nearly every 

recruiting conference the ills of the industry are 

discussed over drinks in the hotel bar. The talk is 

simultaneously entertaining and horrific. The common 

theme: recruiters bashing other recruiters. More 

specifically: veterans lambasting the newbies, the 

wannabes and the clueless. While these conversations 

may voice some truth about upholding standards in 

our profession, it is important to recognize that all 

recruiters start somewhere.

In my view, it is time for more knowledgeable 

practitioners to reach out to novices, refrain from 

bullying, and raise the industry bar beyond the 

barstool into a forum where a difference can actually 

be made.

Few Barriers to Entry  
Lets Everyone In

There are few barriers to entry when it comes to 

recruiting, which is a primary factor in why there are 

so many bad recruiters. Additionally, there is a lack 

of strictly upheld recruiting standards. Establishing 

a national recruiting association would be a logical 

step for remedying the situation. And one is now being 

actively planned.
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How big is executive search? How many search agencies 

are there? How many people work in search?

These are among the questions I get most often in my 

capacity as editor of The Fordyce Letter. Only sometimes 

do people tell me why they want to know, and when they 

do, it’s for competitive reasons or, more usually, it’s out 

of sheer curiosity.

 “I’ve looked everywhere, but I’m not finding much,” is what I usually 

hear. The reality is that there is a huge amount of data readily available 

and for free.

Would it surprise you to know there are (or were in 2012, the most 

recent year for the data) 4,858 executive search firms? And that the most 

common form of legal organization for them is as an S-Corporation?

It’s commonly accepted that the majority of search firms are small. How 

small and how many? Firms with fewer than 5 employees accounted for 

77% of the executive search firms counted by the U.S. Census Bureau in 

2012. Now you know for sure.

Other than showing off at the upcoming NAPS conference next month, 

you might be asking what you can do with data like this. Here’s a tip: 

The Census Bureau has this kind of information for every industry 

and enterprise with an NAICS code. And the Bureau conveniently 

has it available for all the nation’s metro areas from Abbeville, LA to  

Zanesville, OH.

You can find out how many accounting firms there are in your 

neighborhood and how big they are. You can find out what the aggregate 

payroll is and how many people total are employed. Privacy issues limit 

how granular the data will be. You won’t get drill-down NAICS code 

information. But what is out there, can be enormously useful as you 

consider new niches and strategize new opportunities.

Or, you could use the data simply to impress the next Chamber breakfast.

John Zappe, Editor – The Fordyce Letter
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NEWS NOTESand
Oregon Bans the Box
Oregon joins six other states in adopting so-called Ban the Box legislation. Beginning January 1, 2016, employers 

in the state will not be permitted to ask about criminal records at any point before the interview. They will, however, 

be allowed to inquire about criminal background during the interview. There are exemptions for those subject to 

federal, state or local laws that require employers to consider criminal records.

Oregon joins Hawaii, Illinois, Massachusetts, Minnesota, New Jersey and Rhode Island in prohibiting employers 

from asking about criminal convictions on job applications and before an interview. Dozens of cities, including 

Chicago, New York, San Francisco and Washington, D.C. have similar “ban the box” laws.

M&A ACTIVITY

Publicly held Staffing 360 Solutions, Inc. completed the acquisition of engineering staffing 

firm, Lighthouse Placement Services, in July.

Founded in 2001, Lighthouse provides engineering workforce solutions to a diverse set of clients, ranging from 

local firms to international enterprises and defense contractors in Eastern Massachusetts and New Hampshire.

Staffing 360 is executing “a global buy-and-build strategy through the acquisition of staffing organizations with 

operations in the US and UK.” The company has ambitions to build a $300 million annual business.

Palladium Equity Partners, LLC has announced the acquisition of Alexandria, VA-based 

TransForce Inc., a truck driver staffing agency. The price was not disclosed.

PEOPLE

Neysa Dillon-Brown has joined the Atlanta office of Diversified Search as managing director in the 

healthcare practice.

Dillon-Brown was previously with the Desir Group LLC, a national search firm, most recently 

serving as president of its executive search practice. She spent five years with the Institute for 

Diversity in Health Management, an AHA affiliate, and SUNY Health Science Center of Brooklyn. 

She also served as a senior consultant with the Center for Diversity in Health Research, Centers for Disease Control 

(CDC) Foundation and Pro Health Inc., a healthcare consulting firm. She began her career at what is now known 

as Trinity Health in Michigan.

Dillon-Brown graduated with a BA in Psychology, cum laude, from Spelman College and has a Masters in Health 

Services Administration from the University of Michigan, School of Public Health where she served as chair of the 

Alumni Board of Governors.

Andrew I. Montag and Anna Hodge Murphy have joined Korn Ferry’s sports practice. Their specific 

assignments were not detailed in the announcement.

Montag is a 2015 graduate of the University of Michigan with a BA in Sport Management. He was 

director of member relations for the school’s Sport Business Association and was captain of the 

Michigan Club Lacrosse team. In 2014, Montag worked as a marketing intern for the NBA. His 

father, Sandy Montag, is a well-known sports agent.

Murphy is a graduate of Northwestern University with a BA in Communication Studies. She 

joins Korn Ferry from the Institute of Creative Technologies at USC, where she was a research 

coordinator. Previously, she worked for Fox Sports 1, Fox Sports Live as a broadcast associate. 

Her father, Mark Murphy, is President and CEO of the Green Bay Packers.
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Ask Barb
with

Barbara Bruno

To Get Better Margins,  
Sell Higher Quality Services
Dear Barbara:

I plan to sell my business in two years. To increase 

its value, I added a contract division. However, my 

recruiters are having a difficult time selling against 

mark-ups that are ridiculously low. Clients will ask 

us for our mark-up, tell us what our competitors are 

offering and if we don’t bid lower, we don’t get their 

business. If I’m going to sell my business for the 

highest return, I have to protect my margins. How can 

we overcome this objection and make these clients 

more reasonable?

Paul Z. – Tampa, FL

Dear Paul:

If you are dealing with clients who view you as a 

commodity and base their decision 100% on price 

and don’t consider business value. There is not much 

you can do to counter this objection. When we are 

asked our mark-up we turn the conversation to their 

budgeted bill rate for each opportunity and explain 

our mark-ups vary on the level of talent, experience 

and pay rate we must pay our contractors.

You can also explain that the burden which 

represents your mark-up continues to increase due to 

increased worker’s comp costs, the health care reform 

act and the overall cost of doing business. I find it 

ridiculous that clients are basically asking what profit 

you are making. I don’t know any other profession 

who is asked to share their profit percentages on 

sales.

Conduct revenue modeling to determine your highest 

margin business and then focus your marketing and 

recruiting efforts at that exact business. As the owner, 

you need to review your business model, duration of 

assignments and consider some of the suggestions 

below to increase margins.

Low margin sales make you work harder for less 

money. This is a common issue for many staffing 

firms, as the industry is becoming more commoditized 

in many clients’ eyes. This negatively impacts your 

cash flow and profit margin. Improving your margins 

is not easy; it may require a major change in the way 

you conduct business. The three changes listed below 

are not easy, but will protect your profit margin and 

increase the value of your company:

1. Stop doing business with low-margin clients. 
Some companies will always be price buyers, 

in much the same way some people will always 

drive across town to save a penny on a gallon 

of gasoline. If this is the case, it may be time 

to walk away. Refocus your sales efforts on 

companies that value high-quality workers  

and service.

The challenge is to first identify these 

companies, understand the reasons that they 

will pay higher margins and then change your 

marketing message to highlight the value you 

deliver, the services you offer and the top talent 

you can provide and what differentiates you 

from your competition.

2. Focus on staffing higher skilled jobs. 
To increase margins, change your mix of 

business and focus on placing higher skilled 

jobs. Marketing higher level contract staffing 

services is different than selling industrial or 

office support temporary staffing services. This 

will require you to revise your website, your 

marketing materials and retrain your recruiting 

and sales team. When you specialize in a 

particular niche, you will attract higher margin 

clients and candidates who eventually will 

know to seek you out.

3. Focus on business value vs. order filling. 
When you focus your sales efforts on higher 

level contractors, you change your message 

to ROI (return on investment) vs. mark-up. 

Develop a message that gets senior executives  

interested and excited about the value of hiring 

contractors. Firms that are able to position 

themselves as true solution providers are able 

to sell at higher levels and avoid most of the 

margin pressure that comes out of HR and 

procurement.
(cont’d on page 5)
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Implementation of these changes will not happen 

overnight and will require your total commitment. 

These actions will dramatically increase the value of 

your firm which will make these changes well worth 

your efforts.

Barbara J. Bruno, CPC, CTS

Focus On Your “Best Business”
Dear Barbara:

We work so many orders that end up generating no 

revenue. Do we just quit working with these clients? 

I hate to think of what this is costing me in time and 

money. The problem is you never know who will hire 

and who will waste your time. Any hints on how to 

determine what business is worth our time?

Ellen H. – Austin, TX

Dear Ellen:

The definition of a client is someone who impacts 

your bottom line, not someone who provides you 

with orders, temp assignments or contracts. I would 

suggest you conduct revenue modeling. Study where 

you have made placements in the past 18 months and 

try to duplicate that business.

To qualify as a hot order I would suggest the 

following criteria:

• Money offered is commensurate with 

experience required.

• You obtain interview times when you take  

the order.

• You have the names of an alternate person 

who can confirm interviews.

• Everyone in the hiring process has signed off 

on the specs of the order.

• A problem exists as a result of this opening.

• You have a specific target date to fill, not 

ASAP, immediate or yesterday.

• The client has agreed to communicate and 

back-fill candidates who are eliminated 

throughout the interview process.

If you have worked two or three orders with no 

results, you should request an “engagement fee” in 

order to work an additional order. That can be a flat 

amount or one third of your fee (non-refundable) but 

this shows the client’s commitment to hire from you.

It is too costly to write and even more costly to work 

orders that should never have been written. Therefore, 

85% of your marketing efforts should be focused on 

the “best business” you identified as a result of your 

revenue modeling efforts.

Barbara J. Bruno, CPC, CTS
(cont’d on page 6)

Focus 85% of your marketing on 

your best business

(cont’d from page 4)
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Got a Question for Barb?
Ask Barb your toughest recruiting or agency management questions . 

One of the most in-demand speakers and trainers in the industry, Barb Bruno is 

also an active agency owner, managing her own firm and still working a desk .

Ask Barb and you’ll get advice that is practical, effective, and no-nonsense .  

Click here to send Barb your question or comment .

Try Calling Your Own Office

Dear Barb:

Many of my IT clients and candidates call me after 

hours just to avoid a conversation. Then they complain 

that it’s too difficult to leave me a message. Do you 

believe in giving out your cell phone to both clients  

and candidates?

NY

Dear NY:

I do believe in giving out my cell phone to clients. It 

is a personal decision if you give out your cell phone 

to candidates. This decision is impacted by the level 

of person you represent as well as your niche. It can 

be very difficult contacting IT top talent. If that was 

my niche, I would share my cell phone with them. 

In return, I would request their cell phone number. 

Text messages are the fastest way to get someone  

to respond.

I now want to address their complaints about trying 

to reach you after hours. Have you ever called your 

office after hours? Imagine for a moment that you 

don’t have a specific name or know how to spell your 

name. It is amazing how often you cannot leave a 

message. Some prompts ask you to spell the name of 

the party you’re calling while others tell you to enter 

an extension number. Most of these prompts are not 

easy to follow. Many messages end up in a general 

mail box and are not often retrieved. Calling you must 

be a simple process, which is why providing your cell 

phone number could be your solution.

Barbara J. Bruno, CPC, CTS

TFL (back to TOC)

Barb Bruno, CPC, CTS, is one of the most trusted experts, speakers, and trainers in the staffing and 

recruiting professions. If you want to receive free training articles from Barb, sign up for her NO BS Newsletter! 

Barb has spent the last 20 years helping owners, managers, and recruiters increase their sales, profits, and 

income. Her Top Producer Tutor web-based training program jumpstarts new hires and takes experienced 

recruiters to their next level of production. If you’d like to contact Barb, call 219-663-9609 or email her at 

support@staffingandrecruiting.com. If you enjoy Barb’s training, join her Premiere Coaching Club.

(cont’d from page 5)
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(cont’d on page 8)

Recently I was contacted by a recruiter who was seeking advice on how to handle a problem 

she was having with one of her clients. Here’s what she told me:

Three weeks earlier she had placed a candidate with one of her best clients. The morning she 

called me she had heard from the new employee’s direct manager and the HR manager who 

explained they were going to terminate the new employee because of poor performance. When 

the recruiter asked her client how the new employee responded when they communicated 

their dissatisfaction, the two managers explained they had not discussed it with the employee. 

They would prefer that the recruiter just replace the new employee. The recruiter suggested 

that she contact the new employee and question him about his performance and then get 

back to them.

What 
Constitutes 

Success?”
“

Before You Work 
the Order, 

Ask the Client:

By Terry Petra
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The recruiter contacted the employee and was 

surprised to learn that he believed his performance 

was satisfactory although he had not received any 

feedback from his manager. It was at this point the 

recruiter decided to contact me for advice on how  

to proceed.

It would be nice to say this was an isolated case. 

However, I frequently receive calls concerning similar 

situations. In almost every instance the root cause 

of the problem is a lack of clearly defined, mutually 

agreed upon, job related, performance standards. 

Making a placement under these conditions is a poor 

reflection on the professionalism of the recruiter.

As we have presented in many previous articles, 

the first step in a properly executed client-centered 

process is to jointly determine with your client what 

constitutes success on the job. Through a carefully 

constructed series of questions, the recruiter guides 

the client to a determination of the job related, 

performance-based standards for the position. Once 

in place, these standards, when met or surpassed by 

the new employee, will define successful performance 

on the job.

Therefore, when conducting post-placement 

follow-up, the recruiter’s questions should be based 

on whether or not the new employee is meeting or 

surpassing the previously agreed upon performance 

standards.

Nevertheless, in conducting post-placement follow-

up, many recruiters short circuit the process by simply 

asking, “How is he/she working out?” As expected, the 

response they receive from their client tends to be 

generalized and non-specific. Both the recruiter and 

the client continue to work with a minimum amount 

of useful information, creating an environment where 

expectations may not be met resulting in frustration 

and disappointment. Under these circumstances, 

the recruiter is not fulfilling her responsibilities to  

the client.

When post-placement follow-up is anchored on 

clearly defined, job related, performance standards, 

the recruiter and client utilize an objective format for 

reviewing the work of the new employee.

As an example, let’s return to the situation that was 

presented at the beginning.

After reviewing the recruiter’s placement 

documentation, it was obvious the initial order 

did not include mutually agreed upon, job-related, 

performance standards that would define success on 

the job. As this was the source of the problem, it only 

made sense to discuss this subject with the client. 

With this in mind, the recruiter arranged for a three-

way conference call between the recruiter, the client 

and me.

On that conference call, both managers at the client 

company admitted they had not developed clearly 

defined performance standards for the position. They 

also admitted that because of the absence of these 

standards, they had an inability to have an objective 

performance review with the newly hired employee. 

This added to their frustration as they became 

increasingly aware of not receiving a positive return 

from their new employee.

Together with the client and recruiter, we worked 

through the process of establishing performance 

standards for the position. Once the standards were 

agreed upon, the managers and recruiter met with the 

newly placed employee to review his performance in 

relationship to the newly established standards. The 

new employee now has a clear understanding of how 

his performance will be measured and has adjusted 

his work activities accordingly.

These calls and meetings took place several weeks 

ago. In a discussion with the recruiter this morning, 

she brought me up to date on the current situation. 

She has followed-up with both the client managers 

and the employee in accordance with the previously 

agreed timetable. She reports that all parties appear 

to be satisfied with the progress being made toward 

(cont’d from page 7)

(cont’d on page 9)
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achieving the job related performance objectives.  The 

employee knows what is expected of him and how to 

measure his results on an ongoing basis. Meanwhile, 

the client managers are now confident the new employee 

can handle the responsibilities of the position and are 

pleased with his progress. Bottom line, everyone is 

now on the same page as they share an objective view 

of what constitutes successful performance on the job.

When post-placement follow-up is based on 

previously agreed upon, job related, performance 

standards all parties are properly focused. Under 

these circumstances the recruiter has indeed 

fulfilled their responsibility in a professional and  

effective manner.

As always, if you have questions or comments 

about this article or wish to receive my input on 

any other topic related to this business, just let me 

know. Your calls and emails are most welcome. TFL 

(back to TOC)

Terry Petra has successfully conducted seminars for state, national, and international associations 

as well as in-house consulting and training programs for hundreds of staffing/recruiting firms around 

the world. Terry provides a full range of training and consulting services focused on the needs of the 

staffing/recruiting industry. Training products include the updated “Petra Training System” and a 

newly revised advanced CD Training Program entitled, “Just Do It Right! A Client Centered Process That Works.” 

For a full review of his products and services, visit his web site at www.tpetra.com.

ATTENTION

Independent
Recruiters

• Employer
 of record
• Payroll  
 funding 
•	Back	office	 
 services

TFI Resources / 1616 S. Voss, Suite 700 / Houston, TX 77057 / 800.701.4014 / 713.975.7576

www.TFIresources.com

The Independent Recruiter’s Resource
for Temporary and Contract Placements®

(cont’d from page 8)
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Jenny Kriha: Take the Stairs

What motivates me is watching those around me excel, even in the seemingly small 

things. I recently saw one of my coworkers walking up the stairs instead of taking the 

elevator (we’re on the 9th floor) and, call me competitive, I wanted to jump in!

While it seems like a simple change, I likely never would have taken on the personal challenge (in 

heels nonetheless) had I not first seen my coworker making such a healthy decision. So far, I’ve been 

taking the stairs to our 9th floor office at least once a day. Even though we’re not climbing the IDS 

Tower (Minnesota’s tallest skyscraper at 792 feet) it really gets your heart pumping, and now I start 

off every morning with an accomplishment that motivates me to conquer the rest of the day.

It’s truly amazing how the simplest challenges filter into other areas of your life. I am checking things 

off my to-do list left and right, and stepping outside of my comfort zone to achieve more — all because 

of a few flights of stairs and a good attitude. Don’t underestimate the trickledown effect!

Summer slump setting in? More clients than candidates on vacation? Every phone 

call going straight to voicemail?

Change it up! Versique’s HR executive search and consulting team has been 

discussing what keeps us motivated on a daily basis. Check out what Jenny Kriha, 

Chris Dardis, and Caitlin Goodwin say keeps them moving forward!

By Chris Dardis

Take 
the Stairs

Summer 
Slump 
Setting In?

(cont’d on page 11)
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Chris Dardis: Are You Motivated by Your Boss’s Belief  
in You?

Motivation drives our behavior is some pretty unique ways. What does “motivation” 

really mean? Why do we desire to do the things we do? What’s my motivation? After 

delving into these questions, I realized that motivation is the driving force behind not 

only what we do, but why we want to do it.

Pinning down my personal motivation was another challenge altogether. It took a lot of reflection 

to realize that my motivation revolves around the trust I have earned in those around me. I want to 

work hard and do good things for those who believe in me. I love a good pep talk as much as the next 

person, but I’ve always been more motivated by wanting to produce or please someone because they 

trust and believe in the person/professional I am.

Working alongside teammates who respect me, working with clients who trust me, and working for 

leaders that believe in me — now THAT’S my kind of place.

Caitlin Goodwin: Does Your Attitude and Performance 
Affect Your Company’s Success?

We work in an industry of ups and downs; recruiting is anything but boring! I’ve found 

that with such peaks and valleys, it’s important to develop a personal mantra to ride out 

the waves. Call it a “motivational roadmap,” if you will. When I reflect on my personal 

motivators at work, I find myself relying on my commitment to our values of collaboration, continuous 

improvement, competition (results-driven), and community engagement. My co-workers are such a 

fantastic representation of these values in our workplace. On days when I feel I’ve hit a roadblock, I 

look to the examples I see in action each and every day at Versique.

As I look ahead to what Versique hopes to accomplish as a company the rest of this year and beyond, 

I’ve found that sharing common goals and aspirations increases my personal level of motivation at 

work. I’m fortunate enough to work for a company that wants to do big things on a big scale — and 

understands the importance of investing in its employees to make that a reality. Knowing that my 

company’s success depends partially on my personal commitment to our core values and long-term 

goals, keeps me accountable and drives my motivation year-round.

So, what keeps you motivated? Is it actions of your coworkers? The values and aspirations of your company? 

Perhaps the trust others have in you?  TFL (back to TOC)

Chris Dardis is vice president of Versique HR, and has over 10 years of experience in the talent acquisition 

industry. He is passionate about delivering unmatched service to his candidates, consultants, and clients. Having 

both corporate and agency experience, Chris has the unique ability to understand his clients’ needs and offer 

strategic consultative solutions. Reach Chris at chrisdardis@versique.com.

(cont’d from page 10)
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If you go fishing, you are going to deal with knots 

and tangles. It’s inevitable. The thinness of the fishing 

line, the weight of the sinker, and the casting of your 

bait often creates an epic snarl of monofilament that 

looks like a messy bird’s nest. Until the problem is 

solved, everything comes to a grinding halt. It seems 

as if the fish are laughing when it happens but I can’t 

prove that.

Most every time I fish, I know I will tangle my line 

once or twice. It’s not an issue of “If it happens” but, 

rather, when it happens, “How will I fix it?” Like 

fishing, recruiting is eerily similar. We know we are 

going to run into knots and tangles when we recruit 

— it is only a matter of how we manage them when 

they occur.

I have fished for over 40 years and recruited 

attorneys for almost 25 years. As a novice fisherman 

(when I was 9), my reaction to a tangle was strictly 

impulsive — take my knife, cut off the line, retie a 

hook and cast again. As an adult, I credit my friend 

and fishing guide, Paul Gator, for teaching me that 

a patient fisherman should decide which knots 

to untangle and which knots to cut. It may sound 

trivial but when we make decisions at our desk as a 

recruiter, we also make similar judgment calls about 

the methods we use to solve a problem. Many times, 

in hindsight, the fastest solution is not always the 

correct solution.

On a hot summer day in 2002, I sat on Gator’s boat 

ready to make a cast with my brand new rod and 

reel. Freshly spooled with line, I confidently pitched 

my bait towards a lily pad in the Florida Everglades. 

As luck would have it, my first cast went astray and 

I was staring at a large knotted ball of tangled fishing 

line hanging from the reel. It was an ugly thing and 

I impatiently asked Gator for his fishing knife to cut 

it away.

He looked at the reel, looked at me, and looked back 

at the reel. In a calm voice he said, “Take your time, 

untangle it and don’t cut it.” It was his tone that gave 

me pause. It was pleasant, but firm. “There’s a time 

to cut a line and a time to untangle it,” he counseled. 

“From the looks of things, it’s fixable.” Although 

I wasn’t in the mood for a philosophy lesson and 

wanted to get back to fishing, there was something in 

the way he said it that gave me pause.

What Fishing 
Taught Me 

About 
Recruiting

Random Thoughts
From A Veteran Recruiter

by Joe Ankus

Joe Ankus is 
at left with 
Paul Gator

(cont’d on page 13)
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I perched on the narrow bow of the boat and 

began, slowly, to assess the situation. With awkward 

fingers, I poked and pulled on the line, trying to 

figure out how to make progress with the unyielding 

mess. Five minutes went by and 

the knot looked the same. Gator 

glanced over and simply said, 

“Stay with it.” Something didn’t 

seem fair. He was fishing and I  

was not.

I  gr itted my teeth and 

kept studying the knot. By 

concentrating, I saw how it was 

actually created; the line had 

looped around the spool, made a 

few right turns and twists and then looped back on 

itself. Slowly, I was able to gain an inch, then a foot 

and after about 15 minutes, I wound up the line, free 

of all entanglements. Gator looked over and flashed 

a grin. For that particular knot, patience triumphed 

over expediency.

Over the course of dozens more fishing trips, I 

encountered many more tangles. It became a running 

source of amusement and pride for Gator watching 

me work the line without ever asking for his knife. I 

understood what Gator was teaching: patience has 

its place, and we shouldn’t be always quick to jump 

to conclusions for the sake of expediency. He had 

learned this skill as a veteran firefighter where lives 

and property were at stake. For Gator, the issue was 

not about saving a few feet of fishing line; it was about 

making reasoned decisions.

Similarly, as a recruiter, I have 

run into my share of tangles. 

Where I would have been quick 

to dismiss a candidate or client, 

or take any other course of action 

because it seemed to be expedient, 

I found, over time, that it was 

more rewarding to take a second, 

or third look, at a situation before 

finally deciding what to do.

The true art of being a top recruiter is being open to 

flexible and patient ways of thinking and identifying 

instead of acting on impulse. Creatively solving 

recruiting problems leads us down paths we may not 

originally have thought to take and, in turn, leads to 

more placements.

Losing some of our knee jerk reflexive reactions 

to situations we may have had in the past while 

honing our patience is fundamental to growth as a 

top recruiter. The next time you find yourself with an 

unexpected snarl in your personal or professional life, 

consider trying to first untangle the line instead of 

automatically reaching for the knife. Both Gator and 

I will thank you.  TFL (back to TOC)

Joe Ankus is the President of Ankus Consulting, Inc., a Florida based legal recruiting firm 

near the fish filled waters of Fort Lauderdale and the Florida Everglades. After practicing 

law in two of the nation’s largest law firms, Joe entered the recruiting field in 1991. Joe 

has 25 years of professional experience and has successfully assisted in the placement of 

over 500+ attorneys in some of the nation’s most prestigious law firms and corporations. In addition, 

Joe has been a featured public speaker, author, conference panelist, and personal recruiting trainer to 

hundreds of recruiters on a nationwide basis. His website is www.ankusconsulting.com and his email is 

info@ankusconsulting.com.

The fastest 
solution is 
not always 
the correct 

solution

(cont’d from page 12)
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4 Tips to Preventing Counteroffer Acceptances
As the job market continues to improve and companies refocus on employee retention, recruiters are facing 

an increasing number of situations where their candidates are being presented with counteroffers from their 

current employers. As the owner and CEO of a staffing firm for over 20 years, I can tell you that dealing with 

counteroffers can be one of the more challenging aspects of being a recruiter, and many recruiters are often 

unprepared for handling them. 

Here are some tips I provide my recruiters with in counteroffer situations. They can often make the difference 

between a successful placement with happy candidates and clients, or disappointment for all involved:

1. Do your homework on the candidate: 

Recruiters should ask early in the process if 

their candidate would consider accepting a 

counteroffer. If they would, then they really 

should not be looking. Qualify the reason they 

are looking and re-check it with pre-close 

techniques.

2. Prep your candidates well for their 

resignation: Candidates should be prepped 

to expect a counter and have role-played the 

responses. Counteroffers usually include money, 

title or role change; change of supervisor; and 

future opportunities (kind of like vaporware in 

a software sale). Candidates should know that 

current employers will often bad mouth the 

new employer and try to make them feel guilty. 

If recruiters don’t prep candidates well for this 

when they turn in their resignation, they will 

tend to bend under the pressure; give them some 

structure so they don’t make a hasty decision. 

3. Money does not equal happiness: Money does 

not alleviate all the reasons a candidate wanted 

to leave a company, but it is a temptation to 

want to believe that it will. Recruiters need to 

understand why a candidate is looking and 

make sure the candidate is consistent in their 

reasoning throughout the entire interview and 

hiring process. While compensation is important, 

it should be only one part of a candidate’s 

desire to make a move. If it’s strictly about 

the money (and everything else is satisfactory) 

then the candidate should be negotiating a new 

package with their current employer, not wasting 

everyone’s time tire-kicking new opportunities.

4. Short term gaps versus long-term satisfaction: 

Neither party is usually happy in the long term 

with counteroffers. They rarely work as employers 

seldom change their stripes and old issues in 

the company structure or operating procedure 

usually run deep. Candidates also have a difficult 

time regaining the trust of the employer as 

“betrayal” is not easily forgotten. Additionally, 

counteroffers are usually a stopgap measure 

for the employer who often will fill the gap with 

a more reliable solution, once the emergency is 

over. Flattery is cheap compensation. Remind 

candidates of this question: If the employer did 

not make the changes or support the structure 

for their career success before, why would they 

change it all for them now?

So, before the next time one of your recruiters is faced with a counteroffer dilemma, make sure they’re following 

these important preventative measures with their candidates. It could mean the difference between a successful 

outcome for all parties, or going back to the drawing board!  TFL (back to TOC)

Debby Millhouse is the owner and CEO of CEO Inc. Founded in 1994, CEO Inc. is an award-winning, 

full-service recruiting and business resources firm offering direct hire placement, temporary staffing, 

and human capital services. Honors include being named as one of the Top 25 Charlotte Business 

Journal Best Places to Work for multiple years, one of the 2013 Fastest-Growing U.S. Staffing Firms by 

Staffing Industry Analysts, and the Best Staffing Firm in the 2014 Charlotte Observer Reader’s Choice 

Awards. For more information, visit www.ceoinc.com or call 704-372-4701.

By Debby Millhouse
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Misclassifying Workers 
       Can Be A Costly Mistake

By this point, you are likely aware of the many dangers 

involved in misclassifying should-be W-2 employees 

as 1099 independent contractors (IC’s). While this 

has always been a questionable business practice, 

the “Misclassification Initiative,” begun in 2011 by the 

IRS in partnership with the U.S. Department of Labor 

(USDOL), has made costly consequences even more 

likely. And now, employers who attempt to skirt the 

employer healthcare mandate of the Affordable Care 

Act (ACA) by misclassifying workers will be hit with 

additional fines.

Additional Risks
Government watchdog agencies are not the only 

dangers these companies face. They also invite 

lawsuits by former independent contractors who 

contend they were rightly employees. The cautionary 

tale of FedEx Corp. is all over the news due to the 

recent announcement of a $228 million payout 

to settle independent contractor litigation in the 

United States District Court for the Northern District 

of California. 

In 2014, the Ninth Circuit Court of Appeal ruled 

that “FedEx Ground, a subsidiary of FedEx Corp., 

misclassified a class of 2,300 drivers as independent 

contractors instead of employees,” according to 

Staffing Industry Analysts. Following that event, 

FedEx announced that it “disagreed with the ruling” 

and sought a review of the decision over the past year. 

The settlement puts an end to that.

Misclassification: A Long Shadow
Even though FedEx changed its controversial policy 

in 2011, they are still paying for their past mistakes. 

They have lost lawsuits filed by former contractors 

in numerous states, but the $228 million settlement 

with a group of former California drivers is a massive 

financial hit. The lead counselor for the group called 

the settlement “the 

largest in recent 

memory,” and noted 

the comparison to the 

total amount collected 

by the USDOL in all of 

its 2013 employment 

cases — $264 million. 

As Staffing Industry Analysts pointed out, the 

California case is only one of the “28 cases in 

multi-state litigation against FedEx” over the 

misclassification issue. While many of the other cases 

are yet to be decided, it is clear that, at best, FedEx 

will be in court for years to come. 

How Worker Classification  
is Determined

The IRS looks at a number of factors to determine 

if a worker should be an IC or a W-2 employee for tax 

purposes. Those factors fall into three main categories 

that are considered to determine the degree of control 

and independence in the work relationship: 

1. Behavioral control: If the company provides 

training and instructions about when, where, 

and how to do the work, it has maintained  

the right to control, so the worker is likely a  

W-2 employee. 

2. Financial control: A company may be shown 

to exercise financial control if it reimburses 

expenses, provides tools and facilities, pays 

the worker by the hour rather than by the job, 

and/or if the company is the person’s only 

source of work.

3. Type of relationship: Facts showing the tie 

between the parties, including (1) written 

contracts, (2) whether the worker receives 

benefits, (3) the duration of the work, and (4) 

extent to which the services are an aspect of 

the company’s regular operations.
(cont’d on page 16)

By Debbie Fledderjohann

Since this article was 
written, the Department 
of Labor issued a lengthy 
discussion of how it will 
apply the “economic 
realities” test to determine 
worker status. In the 
Guidance, the department 
bluntly said, “most workers 
are employees under the 
FLSA.” The details are here 
on FordyceLetter.com.

BREAKING NEWS
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(cont’d from page 15)

Implications for 
Recruiters

What does all this mean for recruiters 

and their clients? For one thing, it is 

yet another reason to be extremely 

cautious when classifying any worker 

as a 1099 independent contractor 

rather than a W-2 employee. For 

another, it is an urgent reminder 

to encourage client companies to 

examine their current classifications 

and to consider reclassifying IC’s as  

W-2 employees. 

If they balk at employing the 

workers themselves, whether due 

to the ACA employer mandate or for 

other reasons, provide the alternative 

of converting IC’s to contractors who 

are the W-2 employees of a contract 

staffing backoffice service. You can 

relieve any worries they may have 

by choosing an ACA compliant 

backoffice with a strong reputation for 

financial and legal responsibility. TFL 

(back to TOC)

Debbie Fledderjohann 

is president of Top Echelon 

Contracting, Inc., the 

recruiter’s back-office 

solution. The company was 

founded in 1992 and places technical, 

professional, and healthcare contractors 

in 49 states. Top Echelon Contracting 

helps recruiters make contract 

placements and handles all of the legal, 

financial, and administrative details. 

They become the legal employer and 

take care of the employee paperwork, 

legal contracts, time sheet collection, 

payroll processing, payroll funding, 

tax withholding, benefits, workers’ 

compensation coverage, invoicing, 

collections, background checks, etc.

In 1987, the IRS developed a list of 20 factors to help in determining whether an employer-employee relationship 
exists. The degree of importance of each factor varies depending on the occupation and the factual context in 
which the services are performed.

1. Instructions: If the person for whom the services 
are performed has the right to require compliance 
with instructions, this indicates employee status.

2. Training: Worker training (e.g., by requiring 
attendance at training sessions) indicates that the 
person for whom services are performed wants 
the services performed in a particular manner 
(which indicates employee status).

3. Integration: Integration of the worker’s services  
into the business operations of the person for  
whom services are performed is an indication of  
employee status.

4. Services rendered personally: If the services  
are required to be performed personally, this is  
an indication that the person for whom services  
are performed is interested in the methods  
used to accomplish the work (which indicates  
employee status).

5. Hiring, supervision, and paying assistants: If the 
person for whom services are performed hires, 
supervises or pays assistants, this generally 
indicates employee status. However, if the worker 
hires and supervises others under a contract 
pursuant to which the worker agrees to provide 
material and labor and is only responsible  
for the result, this indicates independent  
contractor status.

6. Continuing relationship: A continuing relationship 
between the worker and the person for whom  
the services are performed indicates  
employee status.

7. Set hours of work: The establishment of set hours 
for the worker indicates employee status.

8. Full time required: If the worker must devote 
substantially full time to the business of the 
person for whom services are performed, this 
indicates employee status. An independent 
contractor is free to work when and for whom  
he or she chooses.

9. Doing work on employer’s premises: If the work 
is performed on the premises of the person for 
whom the services are performed, this indicates 
employee status, especially if the work could be 
done elsewhere.

10. Order or sequence test: If a worker must perform 
services in the order or sequence set by the 

person for whom services are performed, that 
shows the worker is not free to follow his or  
her own pattern of work, and indicates  
employee status.

11. Oral or written reports: A requirement that  
the worker submit regular reports indicates  
employee status.

12. Payment by the hour, week, or month:  
Payment type generally points to employment 
status; payment by the job or a commission 
indicates independent contractor status.

13. Payment of business and/or traveling 
expenses: If the person for whom the services 
are performed pays expenses, this indicates 
employee status. An employer, to control 
expenses, generally retains the right to direct 
the worker.

14. Furnishing tools and materials: The provision 
of significant tools and materials to the worker 
indicates employee status.

15. Significant investment: Investment in facilities 
used by the worker indicates independent 
contractor status.

16. Realization of profit or loss: A worker who can 
realize a profit or suffer a loss as a result of the 
services (in addition to profit or loss ordinarily 
realized by employees) is generally  
an independent contractor.

17. Working for more than one firm at a time: If a 
worker performs more than de minimis services 
for multiple firms at the same time, that generally 
indicates independent contractor status.

18. Making service available to the general public: 
If a worker makes his or her services available to 
the public on a regular and consistent basis, that 
indicates independent contractor status.

19. Right to discharge: The right to discharge a  
worker is a factor indicating that the worker is  
an employee.

20. Right to terminate: If a worker has the right to 
terminate the relationship with the person for 
whom services are performed at any time he 
or she wishes without incurring liability, that 
indicates employee status.

The IRS’ 20 Factor Test
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(cont’d on page 18)

Those of us who work in the staffing industry know more than a little about fit, right?

Our recruiters spend the bulk of their working day trying to find that perfect fit for each and every client. 

In fact, one of the things that makes our business particularly difficult is the fact that a staffer must match 

candidates to not one, but several, uniquely different clients, all while keeping both sets of customers (clients 

and jobseekers) happy.

Doing the job effectively takes more than the ability to compose a sentence, run a report, and check a couple 

of references; more than being able to recite a cookie-cutter list of interview questions.

Soft Skills Needed

A good staffer knows when an interviewee is selling 

a load of malarkey, so most of their hires actually 

show up. But when they don’t, they know how to 

smooth it over with just the right amount of deference, 

sense-of-urgency, and “fix-it” attitude. 

Good staffing takes the soft skills necessary to 

acquire an intimate knowledge of each client’s culture, 

values, and work environment, and transform that 

knowledge into making good hires for each of those 

clients, every day.

When a prospective employee sits in front of a good 

staffer and goes through the interview and screening 

process, that staffer just knows which, if any, of their 

clients would be the right fit for that individual. And 

you know what? They usually are. Otherwise, we 

wouldn’t be in business.

A good staffer has to be able to roll with the punches 

this job brings and keep on bringing it, day after day.

But, it’s far from easy. In fact, I would contend 

that staffing is truly one of the toughest “desk jobs” 

around!

Hire Your Staff 
As If YOU 

Were the Client
By Scott Morefield
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Doing For Ourselves What  
We Do For Others 

And yet, when it comes 

to actually hiring our 

own employees, time 

after time staf fing 

agenc i e s  f a i l  t o 

apply the very same 

principles their staffers 

are expected to use to 

satisfy clients.

Since the wrong hire 

can destroy business, 

devastate relationships, 

and generally wreck a previously 

successful staffing office, it is of paramount 

importance to make the right hire, every time.

During my stint as branch manager of a reasonably 

successful staffing office, I made and saw more than 

my share of bad staffing hires. 

However, I was also able to learn from my mistakes, 

and those of others, and develop hiring strategies and 

philosophies that, while far from perfect, definitely led 

to a progressively better hiring success rate.

Here are three key things to keep in mind when 

hiring staff. 

1. Education is important, but it isn’t.

It seems like nearly everyone’s a college graduate 

these days, and a bunch of them are working at 

Starbucks. Don’t get me wrong, anyone in a hiring role 

needs to know how to express themselves, compose a 

coherent, grammatically-correct email, and speak in a 

knowledgeable, educated fashion to clients. Certainly 

the college experience can help with that and more.

But subject matter specifics, such as employment 

law, get taught to our staffers going in through the 

ASA’s CSP program anyway. It’s much 

cheaper and more practical than 

a degree in HR.

I wouldn’t discourage 

anyone from going to 

college if they have the 

time, the desire, and the 

means. But plenty of 

non-college grads have 

gone on to be excellent 

staffers, and used that 

as a springboard to 

bigger and better things, 

including some of our 

own higher level executives. 

The main thing is to acquire and 

develop the skills necessary to be functional in an  

office setting.

2. It’s all about our customers.

A staffer has to deal with two entirely different sets 

of customers — jobseekers and clients. If they get 

impatient easily or don’t like dealing with customers, 

even annoyed and demanding ones, this job isn’t  

for them.

Some of our best staffers have been in customer 

service and even food service. If a server can display 

the kind of organization and diligence and patience it 

takes to serve six tables at once with a great attitude 

and a genuine smile while treating customers as if 

they are the only ones in the restaurant, what kind 

of a recruiter do you think that person would make?

In fact, we’re just about to hire such a person at one 

of our branches, and we aren’t even hesitating.

3. It’s all about attitude.

You can teach people how to interview a candidate, 

check a reference, or fill a job order. Heck, even if 

they have virtually no technical background you can

(cont’d from page 17)

(cont’d on page 19)
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 still teach them how to operate a computer and run 

an Excel spreadsheet or two. But you can’t teach 

someone how to be genuine, how to have a positive 

attitude, how to be a likable person that people want 

to be around. You also can’t teach character, passion, 

drive, or creativity.

I’m not saying those aren’t attributes we all couldn’t 

benefit from possessing, but if your candidate is a dud, 

it doesn’t matter how much knowledge or experience 

they have, or how many “qualifications,” your clients 

won’t like them and neither will you. Maybe you can 

live with that, but your business can’t.

Years ago I interviewed a candidate who seemed to 

be a perfect fit. On paper. She had worked for three 

years at a national agency doing the exact type of work 

we did. She had the educational background, the 

know-how, the practical skills, and perhaps best of 

all, she was available and ready to start immediately.

Although her personality reminded me of a cross 

between a rock and Angela from The Office, I figured 

the money and time we would save from not having 

to train her would make up for her lack of personality 

and Darth Vader-like disposition.

So we hired her. And immediately regretted it. It 

only took a week for us to realize how her negative 

attitude was impacting our other employees and we 

had to let her go.

A group from our firm recently attended a Dale 

Carnegie Leadership session. In it, the presenter 

discussed the three criteria upon which employers 

typically make a hire — skill, knowledge, and attitude. 

Guess which of those was emphasized as by far the 

most important of the three?

Hire great staffers, and they will in turn hire great 

people for your clients. TFL (back to TOC)

This article originally appeared on StaffingTalk.

Scott Morefield has been in staffing almost his entire working life, starting with a brief stint as a 

healthcare recruiter for Maxim Healthcare and continuing into his present 15+ year career with AtWork 

Personnel, which has included roles as staffing manager, branch manager, and his current role of 

Director of Marketing for his company’s 24 offices. Scott’s articles on various subjects have appeared 

on many websites, including WorldNetDaily, Natural News, and regular blog entries on AtWork’s company blog as 

well as his own, AMorefieldLife.com. He is also a regular bi-monthly contributor to the staffing industry website 

StaffingTalk.com. Scott has a BBA in Human Resources and an MBA from East Tennessee State University.

WRITE FOR

Like that old recruiting slogan, Fordyce Wants 
YOU! At least to write for us and for your 
colleagues who are anxious to learn from your 
experience.

We especially value personal stories of success 
and lessons learned.

And articles that help recruiters do their job, 
faster, more efficiently, and more effectively. Tips, 
tools, and techniques are all great topics, too.

Send your article, or, if you would prefer 
to discuss it first, your idea to us: editor@
fordyceletter.com.

   

(cont’d from page 18)
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Numerous senior recruiting professionals 

exhibit a distinct animosity for neophytes. Several 

contributing factors may be responsible for this: 

personal insecurities of recruiting professionals, 

poor perception of recruiting practitioners by non-

practitioners, and the simple fact that when recruiters 

are bad they are absolutely terrible.

It has been said that some of the most vocal critics 

are painfully aware of their own precarious position 

in an economy hell-bent on efficiency, innovation, and 

added value. Job security is hard to come by, and 

plenty of recruiters hop around the market like over-

caf feinated bunnies 

— even the good ones. 

Because of this, it should 

come as no surprise 

that when someone’s 

perch on a narrow ledge 

is jeopardized by some 

heavy-footed newcomers 

the battle is joined and 

inexperienced recruiters 

are bludgeoned and 

tossed off proverbial 

cliffs.

For many, these 

attacks are justifiable, 

since they are done for the protection of the industry. 

It’s seen as a type of cleansing and veteran recruiters 

lament that unsophisticated recruiters make the 

good ones look bad — and that the bad ones now 

outnumber the respectable ones 10 to 1. Professionals 

across a vast array of industries are fed up with the 

recruiting world; they’re one unsolicited InMail away 

from closing their LinkedIn accounts forever. Bad 

recruiters are making it harder for good ones to earn 

an honest living.

Shaming Hasn’t Improved  
the Profession

If shaming recruiters (publicly or privately) made 

them go away this post would be unneeded, but 

attacking them doesn’t make them disappear; it does 

little to improve the profession. At this very moment 

groups of recruiters are passionately discussing the 

harm second-rate recruiters do to the profession. 

Outreach messages from mediocre recruiters are 

passed around, mocked, and every so often used by 

recruiting managers to give their junior recruiters an 

example of what unacceptable recruiting looks like. 

But how much influence 

is this having on the 

situation as a whole? 

To truly impact how 

standards are upheld, 

the way peers are treated 

must evolve.

Many of the skills in 

my tool belt I now take 

for granted. Some of 

them I’ve figured out on 

my own, but most are 

things others were kind 

enough to teach me. 

Because of benefactors 

and mentors, I have been able to hone my abilities 

in a way that carved out my own piece of real 

estate in recruiting. To not acknowledge that other 

people helped me get to where I am today would be 

disrespectful, and that’s true for most of us. Yet so 

many in our field are missing out on opportunities 

to pay it forward including those who claim to be 

our leaders and gurus. It’s time for the recruiting 

profession to step up to the plate and raise the bar 

through teaching and mentoring.

(cont’d from page 1)

Instead of Mudslinging, Mentoring

All recruiters have to

start somewhere

(cont’d on page 21)
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Paying It Forward
Recently I received one of the worst InMails ever to 

disgrace my inbox. When I looked at the recruiter’s 

profile I realized she works for a company I once did 

and reports to someone I respect a great deal — a 

person who took a vested interest in my professional 

development early in my career. Some may not be 

comfortable with the course of action I took, but I 

saw this as a coaching opportunity and contacted 

my former boss to show him the message. I knew he 

was someone who wouldn’t use this to belittle the 

recruiter. He agreed it was a teaching moment. I had a 

choice here of how I was going to handle the situation. 

Rather than taking a path of shaming, I took the course 

of elevating. Instead 

of pushing someone 

down, I reached out in 

hope they would grow 

professionally. It was 

my way of raising the 

bar, and it didn’t happen 

by complaining from a 

barstool.

The worst recruiters 

are guilty of the same 

vexing habits: They 

approach the wrong 

professionals about the wrong jobs; they ask for favors 

and referrals while offering little or no value in return, 

and they engage with communities of talent in ways 

that are both spammy and slimy. But shaming these 

individuals out of the industry is not the answer. 

There are more than a few recruiters out there who 

could benefit from a little dose of compassion and 

human decency.

Step Up and Mentor
Imagine a place where, when good recruiters spot 

bad recruiters, they lend a helping hand rather than 

slinging mud. For some, recruiting comes naturally, 

but here’s the thing, for those not blessed with an 

inherent recruiting instinct, the skills can be taught. 

Many of us have been in lousy recruiting environments, 

from being on a crummy team with people who don’t 

carry their own weight, reporting to an awful leader 

with no sense of direction, dealing with a completely 

unrealistic hiring manager, or being forced to carry 

more reqs than is 

humanly possible.

Things like that can 

make inexperienced 

recruiters do some really 

dumb things; hell they 

can make experienced 

recruiters do some really 

dumb things. So this is 

a call for mercy. This 

industry is precious to 

many of us and most 

would agree there is 

much to improve and we have a steep hill to climb. 

But as we do so, let’s make an effort to raise the bar 

from a position of benevolence and credibility, out in 

the open, not in cliquish and closed conversations 

that blacklist people who probably mean well but have 

yet to receive proper guidance on how to succeed in 

this often unforgiving industry. TFL (back to TOC)

Joshua Jones is a senior associate with ERE Media. He supports conferences and publications 

focused on human resources, talent acquisition, and talent management. Prior to joining ERE Media, 

he dedicated nearly seven years as a recruiter and sourcer to tackling hiring challenges for companies 

and organizations nationwide.

The way 
peers are 
treated

must evolve

(cont’d from page 20)
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In a candidate driven market, there is one clear requirement that sought after passive talent demands when 

exploring their career options — an ethical recruiter. 

Let’s face it, recruitment has frequently had a bad rap, with recruiters focused on making the placement, 

disregarding candidate aspirations, failing to deliver on client promises and making decisions based solely on 

personal gain. Candidates still report breaches of trust including pressure from recruitment agencies to accept 

job offers or “blind” resumes being sent to companies without the permission of candidates.

How Honest Should You Be?

When you’re name gathering, how honest should 

you be when you try to discover the name of that 

key individual? Do you deliberately avoid a direct 

answer when questioned about a company’s financial 

position when you know it’s on shaky ground? Do you 

exaggerate the prospects with a vacancy for the sake 

of your shortlist? 

Certain types of behavior are simply not acceptable. 

There are no grey areas in recruitment. 

Here’s my advice to stay the right side of the 

recruiting line:

Define your own values: Recruiters, like businesses, 

are defined by their culture and values. Ethical 

recruiters have values they won’t breach. Don’t be 

encouraged to betray your sense of what’s right. If it

How Honest 
Should You Be?

By Kurt Rakos

(cont’d on page 23)
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feels wrong, it probably is. Define your own values 

and stick to them. Recruiters who justify their lack of 

ethics normally find their career short-lived. 

Don’t “ruse” (and other bad practices): Rusing is 

the act of a recruiter assuming a fake identity to get 

through a gatekeeper to a potential client or candidate 

by claiming the call is “urgent” or “personal.” 

Fundamentally, it is impersonation and is deceptive. 

If that company turns out to be a future client, you’ve 

just jeopardized your whole relationship. If you are 

put through to your intended target, it’s unlikely 

to develop into a relationship built on trust. Don’t 

ruse. Be candid but constructive with clients and 

candidates on every job you are dealing with. Work 

with solutions not deception. 

Build rapport, trust, and networks: Candidate 

referrals, networking and recommendations are all 

ways of building your own talent community. Build 

relationships in your sector with trust, delivering 

on your promises and maintaining confidentiality. 

Never send a resume to a client without a candidate’s 

permission, be clear on your terms and how you 

prefer to operate with both your client and candidate 

from the outset.

Don’t poach: There’s a great candidate at one of your 

clients who is perfect for a hard to fill job. They’re 

one of your best clients, but they have not hired you 

to find someone for a few months. That doesn’t make 

it OK to poach from them. Some practices are taboo. 

This is one of them. Don’t breach that trust. 

Focus on best practice: The bottom line is that 

making the decision to recruit ethically doesn’t mean 

your placement levels will fall. Stay true to your 

values. In a candidate driven market, it’s a challenge 

when that candidate may be offered a better deal with 

a competitor, but focus on the bigger picture. One 

mistake will earn you a reputation you don’t want. 

Take advantage of social recruiting on sites like 

Twitter and LinkedIn. Build rapport and stay true to 

your brand — that’s you.

Your career depends on it.  TFL (back to TOC)

Kurt Rakos is a founder and partner at SkyWater Search Partners. SkyWater is a “short list” 

search firm placing sales, marketing IT, accounting/finance, and HR personnel. Kurt places mid- to 

executive-level talent for a wide range of companies — from small emerging companies to the Fortune 

500. SkyWater Search Partners was recognized as ‘Best Places to Work’ by the Minneapolis–St. Paul 

Business Journal. Over the past decade Kurt has been viewed as an industry expert, regularly quoted on recruiting 

issues by such publications as the Star Tribune and Minnesota Business, as well as online publications and CBS 

radio. Before beginning his recruiting career, Kurt held several sales, management and executive positions at a 

multi-billion dollar Fortune 500 company. He holds a B.S. from St. Cloud State University. In his spare time, he 

enjoys spending time with his wife and two children.

For more on this, see “Everybody Doesn’t Do It” by 
Danny Cahill and “I’m Damn Mad and Ready to Out the 
Rogues” by Craig Watson in the March 2015 issue of  
The Fordyce Letter. Subscribers can access the online 
archive here. Password required.

Read More On This Subject(cont’d from page 22)
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There are two purposes of every contract:

1. To protect the “reasonable expectations”  

of the parties.

2. To compensate one or more parties for 

“damages” caused by “reasonable reliance”  

on those expectations.

Your printed fee schedule (or letter) is a contract 

with the employer, whether it’s signed or not. If you 

want to learn more about why, I suggest you read 

Chapters 100 and 113 in Placement Management 

entitled “A Simplified Theory to Win Placement Fee 

Cases” and “How Your Fee Schedule Endears You  

to Employers.”

When you don’t agree with an employer, it’s up to the 

judge or jury to figure out the terms of your deal. Too 

often, the words on your fee schedule aren’t enough.

For example:

1. Was the “annual starting compensation” used 

only to determine the fee, or was there also an 

implied condition that said, “The fee is only 

due if the candidate stays for a year?”

2. Was the “30-day replacement guarantee” all 

you intended, or was it just an offer to replace 

before issuing a full refund?

3. Were the “estimated annual gross earnings” 

only meant to be used if the actual earnings 

couldn’t be determined (as where the candidate 

bails or fails)?

If I gave you what you’d like to say, only an 

emptyheaded employer would agree. So certainty in 

the terms yields to practicality and marketability.

Courts have been facing this problem of “latent 

ambiguities” (unanticipated events) ever since people 

started arguing. As a result, legal scholars have 

developed various “rules of construction” to figure out 

what the parties intended.

Attorney Andrew Coppola stated why in The Law of 

Business Contracts (out of print):

“In the making of a contract, two or more people 

use words or perform acts, and one of them may 

give his expressions a meaning that differs from 

the meaning attributed to them by the other. 

The court must first determine by the process of 

interpretation what that meaning is.

By the process of construction of a contract, the 

court determines its legal effect and the legal 

relations of the parties.”

Rules of construction guide judges and are used as 

formalized jury instructions everywhere. Here are the 

seven you should know:

Consider the transaction 
in its entirety.

Let’s say your fee schedule reads, “In the event the 

candidate ceases to provide services for any reason 

within 30 calendar days, we will replace said candidate 

at no charge.”

Placements and The Law
By Jeffrey G Allen, J.D., C.P.C

When You End Up In Court, 
Here’s How the Judge Will Decide Who Wins

RULE

1

(cont’d on page 25)
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RULE

3

RULE

2

(cont’d on page 26)

However, the hiring authority wrote you a letter in 

response that stated he wanted a 90-day replacement 

guarantee. Neither of you signed the other’s document. 

Absent some evidence that you didn’t receive the 

hirer’s letter, by making the placement you’re locked 

into the 90-day guarantee.

The court is just applying common sense to the 

transaction. It’s looking at the “course of dealings” 

to decide on the terms of the agreement before the 

contract was executed (completed).

The “rule of entirety” is applied after placements too. 

A discounted invoice is the most common situation. 

If you get mad and later bill a full fee, you’ll be lucky 

to even get the discounted amount.

The way to protect yourself is to clearly state 

the full fee on the first invoice, noting:

• The discounted amount (percentage  

and number).

• The date when the full fee will apply  

if the discounted amount hasn’t  

been paid.

That way, the court will find there was 

consideration for your discount — prompt 

payment. That’s a lot different from finding that the 

discounted amount was an oral modification of your 

written fee schedule.

Consider the circumstances to 
interpret the written language.

The frequently litigated issue here is when the 

employer engages the candidate as a consultant or 

independent contractor. (There’s no legal difference 

between these — “consultant” is the role, “independent 

contractor” is the status.)

The uninitiated have words in their fee schedules 

like “employ,” “hire,” “position,” “salary,” “wage,” “pay,” 

“commission,” “bonus” or “terminates employment.” 

The average corporate lawyer can drive a Mercedes 

truck through the hole.

Circumstantial evidence your lawyer should 

introduce is:

• The job order for an employee.

• The candidate’s employment history.

• The way the “consultant,” “independent 

contractor” or other arrangement developed.

• Any events that show:

 ◦ Reluctance to pay the fee.

 ◦ Solicitation of the candidate to change  

his status.

 ◦ Inducement (usually money) to get the 

candidate to agree.

 ◦ Any written agreement between the 

employer and candidate.

If you do it right, there’s no reason 

you can’t be paid on the projected 

annual gross compensation. Don’t let 

the employer argue “If he had been 

an employee, we would have paid him 

less.” It didn’t pay him less — it paid 

him more.

And does it matter if the candidate 

“insisted” on the arrangement? Not to 

us. We love it no matter who got the 

idea. Bill it — full fee.

Then go back and change the wording of your fee 

schedule to include services by the candidate as an 

“employee, consultant, independent contractor or 

other arrangement.” Be sure the rest of it ties your 

fee to gross compensation, not all those other words 

mentioned relating to ordinary employment (“salary,” 

“wage,” “pay,” etc.).

Consider specific provisions 
over general ones.

This can be the most elusive rule of all. It’s easy 

to see how by looking at your fee schedule carefully.

It probably states something like: “Your acceptance 

of referrals from (name of your business) constitutes 

acceptance of this fee schedule.”

(cont’d from page 24)
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(cont’d from page 25)

But it also states (until you follow my advice 

regarding Rule 2): “The fee is due to (name of your 

organization) only if a candidate we refer to you is 

hired directly or indirectly, as a result of our efforts.”

Can you see the inconsistency? If not, look again. 

The word “referral” (in the first paragraph) is general, 

but the word “refer” (in the second) is specifically 

limited by “only” and “efforts.”

You’d like the fee to apply to any hire from a referral. 

But you set up the agreement to require linkage in the 

chain of causation. You’ll now have to show that your 

“efforts” were the cause (result) of the hire.

The same interpretation is often applied to a single 

paragraph. A common killer is: “The fee is due to 

(name of your organization) only if a candidate we refer 

to you is hired directly or indirectly within one year, 

as a result of our efforts.”

Here “efforts” is more general than “one year.” The 

result is that even if you can show “direct causation,” 

that chain self-destructs after one year. For this 

reason, we recommend omitting anything about the 

time a referral will be considered active. This will leave 

the court three options:

1. One year based upon “custom and usage.”

Around 65% of the recruiters make the same 

mistake you did. The employer will readily 

find one-year fee schedules to introduce into 

evidence. They’ll be introducing them because 

they hired after a year.

You’ll need to find a way to “revive” the referral 

period like (from best to worst):

• A letter or agreement signed by the 

employer waiving its right to assert the 

expiration as a defense.

• A letter from you to the employer 

indicating you intend to demand payment 

even after a year (based upon continuing 

interviews, providing additional data, etc.).

• Changes in circumstances (job title, 

job duties, reporting relationship, 

department, compensation package, 

benefits, etc.).

2. A reasonable time based upon  

common sense.

We can live with this, because all those 

changes in circumstances can expand or 

contract the time. If the court finds the 

employer sandbagged, couldn’t make up its 

mind, or was looking for a place to park the 

candidate, you’ll get paid.

3. The statute of limitations.

The states vary on the period, and you should 

know yours. After this time, you can’t enforce 

your right to a fee. It’s usually longer for a 

written contract (four years in California) than 

an oral one (two years). Therefore a signed fee 

schedule really helps. Sometimes you can use 

your schedule with an acknowledgement of its 

receipt by the employer.

Although it’s not likely you’ll get it, a letter from 

the employer waiving the defense works just like one 

regarding the one-year referral period mentioned in 

the first point.

You can see by this discussion that there’s no 

advantage at all in printing one year on your schedule. 

If you think leaving it on helps you get paid when the 

placement takes less than a year, fine. I’m not moved, 

and it won’t budge a judge.

The first time you discover a “placement in the 

basement,” you’ll be sorry.
(cont’d on page 27)
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RULE

5

RULE

6

RULE

4

(cont’d on page 28)

Consider handwritten or typed items 
before inconsistent printed ones.

This is really an extension of Rule 3. If the parties 

modify the schedule, their intent should control.

It’s a good idea to require that the changes be signed 

or initialed and dated — if you’re an employer. It’s a 

bad idea if you’re a placer, because you never change 

a fee schedule to increase your rights. Don’t worry if 

the employer doesn’t sign it either — you’re the one 

who’s bound by the change.

Even a line across those percentages above 20 sent 

by fax will be enough to keep your standard of living 

below average. You won’t complain, though. People 

who cut fees are happy with whatever they can get.

Consider the terms less favorably 
against the party who wrote them.

This reflects a recognition that you’re in a better 

position to determine what’s on your fee schedule 

than an employer. The courts know it, but too many 

recruiters don’t.

If you sign a PSA (placement service agreement) 

prepared by the employer, the reverse is true.

The extreme case is where you try to enforce a 

fee where the PSA forecloses it. This happens in  

three ways:

1. A resume race.

This is standard PSA fare (along with lower 

fees and extended guarantees).

If you’re the one who introduced the candidate, 

set up the interviews, checked the references, 

and extended the offer, you’ll be somewhat 

perturbed if the resume racer wins.

2. A job title change.

Many PSA’s limit the “acceptance” of the 

referral to the current job opening. There 

are often arguments about the similarity 

of the new opening to the old one, or the 

qualifications required for it.

Your frustration level will vary in direct 

proportion to those similarities.

3. An anti-raid covenant.

We all know the rules. But how many times 

do you sign a PSA that promises not to recruit 

from a juicy source where you never place?

You’re bound, though. Just by giving you 

JO’s (and you working them), there’s enough 

consideration to make the anti-raid covenant 

enforceable.

Will the court construe these terms against the 

employer to the point of ignoring them? Your lawyer 

will be arguing the PSA is a contract of adhesion; that 

it forces you to adhere to its terms or not placement 

play at all. He’ll say it’s unconscionable, since it 

shocks the conscience. Unfair, too.

But the court won’t be that impressed when your 

fee schedule surfaces.

Lawyers Gordon Schaber and Claude Rohwer wrote 

why in Contracts:

“This rule has no application where the contract 

terms were the product of the joint efforts of the 

two parties…

“[C]ourts have demonstrated a marked reluctance 

to deny enforcement to contracts simply because 

they are “unfair.” It is generally deemed 

appropriate to leave the determination of what 

is and is not an appropriate bargain to the  

parties themselves.”

For more on this subject, read Chapter 46 in The 

Placement Strategy Handbook entitled “Placement 

Service Agreements: The Hiring Squeeze.”

Consider the sophistication of 
the recipient of the promise.

Our files are filled with employers who say:

a. They didn’t know a 35% fee was customary.  

(Of course, they never received the fee  

schedule either.)

b. They thought the 35% fee was based on the 

first months’ compensation. (The 30-day 

guarantee confused them.)

c. They thought the “applicant” would be paying 

the fee.

(cont’d from page 26)
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(cont’d from page 27)

RULE

7

If you think these arguments are ridiculous, 

remember that judges and juries aren’t employers. 

They’re usually employees. Most are less sophisticated 

than a first-time hirer.

You’ll have to convince them that the employer knew 

what you were writing about. This sometimes called 

the “plain meaning rule.” You’ll call it the “plain pain 

rule” unless you keep the schedule simple.

Consider the written contract as a final, 
complete understanding of the parties.

This sounds logical enough — your fee schedule 

or the employer’s PSA states all the terms of  

the placement.

But what happens when there’s a disagreement? 

Things like:

a. You want to testify about discussions (oral 

statements) concerning an exclusive  

assignment in exchange for the lower fee.

b. The employer wants to testify about how you 

promised (orally) to check references.

c. The employer wants to introduce a letter from 

you dated before you signed the PSA  

stating you wouldn’t bill your search costs.

If that later written document (fee schedule, PSA, 

etc.) covers the issue, the extrinsic evidence can’t 

be introduced. This is known as the “parol evidence 

rule.” “Parol” means “oral,” but the rule includes 

earlier writings too.

The fee schedule or PSA is deemed “integrated,” 

meaning it is a “complete embodiment” of all  

the terms.

As Coppola noted:

“A determination that it is the complete contract 

has the effect of nullifying and discharging 

any inconsistent oral or written agreements, 

understandings, or statements that previously 

took place, or oral agreements made at the  

same time.

“If language in the integration is ambiguous, the 

court must interpret it, and the parol evidence 

rule does not prohibit any relevant evidence of 

understandings or statements for that purpose.

“Such evidence does not vary or contradict the 

integration; it merely explains it.”

As you can see, the parol evidence rule has 

undoubtedly improved the standard of living of the 

legal profession. Nobody knows where “contradiction” 

ends and “explanation” begins. Except a judge.

These are the seven rules of construction that will 

determine how your fee schedule is interpreted.

Now they can work for you! TFL (back to TOC)

Jeffrey G. Allen, J.D., C.P.C., is the world’s leading placement lawyer. More than 35 years ago, Jeff 

turned a decade of recruiting and human resources management into the legal specialty of placement 

law. Since 1975, Jeff has collected more placement fees, litigated more trade secrets cases, and 

assisted more placement practitioners than anyone else.

Jeff holds four certifications in placement and is the author of 24 popular books in the career field. 

Jeff’s experience includes: Author of “The Allen Law” — the only placement information trade secrets law in 

the United States; Expert witness on employment and placement matters; Recruiter and staffing service office 

manager; Human resources manager for major employers; Certified Personnel Consultant, Certified Placement 

Counselor, Certified Employment Specialist and Certified Search Specialist designations; Cofounder of the national 

Certified Search Specialist program; Special Advisor to the American Employment Association; General Counsel 

to the California Association of Personnel Consultants (honorary lifetime membership conferred); Founder and 

Director of the National Placement Law Center; Recipient of the Staffing Industry Lifetime Achievement Award; 

Author of The Placement Strategy Handbook, Placement Management, The National Placement Law Center 

Fee Collection Guide and The Best of Jeff Allen, published by Search Research Institute exclusively for the 

staffing industry; and Producer of the EMPLAW Audio Series on employment law matters. You can email him at 

Jeff@placementlaw.com.
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