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Subject: Congregation Council Liability – Reopening Church Buildings to 
Worship 
From: Murray G. Sagsveen, Synod Attorney for Western North Dakota 
Synod 
Date: May 1, 2020 
 
This memo supplements a discussion concerning potential Congregation Council 
liability when the church buildings are reopened for worship services. To address 
this issue, I will use two hypothetical scenarios. 
 

Scenario 1. The XYZ Congregation Council met to outline a plan for 
resuming worship services in the church building. The plan included: 

• Following the evolving guidance from the governor and the bishop 

• Determining the local risk of COVID-19 

• Seating arrangements that allow, to the extent possible, appropriate 
social distance among the members 

• Placing hand sanitizer dispensers around the church building 

• Posting signs with guidelines for members 

• Suspending practices such as shaking hands or hugging during 
“passing the peace” 

• Advising members about wearing masks 

• Possibly suspending singing during the worship service 

• Postponing the sacrament of communion until a later date 

• Suspending the coffee hour after the service 

• Schedules for cleaning and sanitizing the sanctuary and other rooms in 
the building. 

 
Scenario 2. The HurryUp Lutheran Congregation Council, responding to 
pressure from several members of the congregation, have decided to 
immediately resume traditional worship services, including singing, serving 
communion, passing the peace (with handshakes and hugging), letting 
attendees decide social distancing, relying on members to determine whether 
to wear masks and to bring their own hand sanitizer, and serving coffee 
during the social hours before and after the worship service. 

 
In each scenario, a member of the congregation contacts the virus, is 
hospitalized, and passes away. The local public health department tracks the 
contact back to the worship service and a member of the congregation. The 
surviving family of the deceased member sues the Congregation Council. 
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It is my opinion that the church corporation and the individual members of the 
Congregation Council in the first scenario would not be liable. 
 
North Dakota Century Code § 10-33-45 states, in part:  
 

A director [i.e., Council member] shall discharge the duties of the position 
of director in good faith, in a manner the director reasonably believes to be 
in the best interests of the corporation, and with the care an ordinarily 
prudent person in a like position would exercise under similar 
circumstances. A person who so performs those duties is not liable by 
reason of being or having been a director of the corporation. 
 

Similarly, N.D.C.C. § 10-33-47 states, in part: 
 

Any person that serves as a director, officer, or trustee of a corporation 
that is, or would qualify as a nonprofit organization that is described in 
[section 501(c)(3) of the Internal Revenue Code] is immune from civil 
liability for any act or omission resulting in damage or injury if at the time 
of the act or omission all of the following are met: 

1. The officer, director, or trustee was acting in good faith and in the 
scope of that person's official duties1 as a director, officer, or 
trustee. 

2. The act or omission did not constitute willful misconduct or gross 
negligence on the part of the officer, director, or trustee.2 

 
A federal law, the Federal Volunteer Protection Act (42 U.S.C. 14501-14505), 
would provide similar protection to a member of Congregation Council. 
 
In the first scenario, the Congregation Council would be “acting in good faith” and 
“with the care an ordinarily prudent person in a like position would exercise under 
similar circumstances” to ensure the safety of all members of the congregation. 
 
However, the church corporation and the individual members of the 
Congregation Council in the second scenario could be liable.  
 
If a court (or jury) determined that the Congregation Council was merely 
“negligent,” the church corporation (but not the individual members of the 
Congregation Council) could be liable in accordance with N.D.C.C. chapter 32-
03.3. Section 32-03.3-02 states: 
 

 
1 See C12.04. and C12.05. in the 2019 version of the Model Constitution for Congregations. 
2 Similar language is at N.D.C.C. § 32-03-44. 
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1. A charitable organization may be only held liable for money 
damages for a personal injury or property damage proximately 
caused by the negligence or wrongful act or omission of an 
employee3 acting within the employee's scope of employment. 

2. The liability of the charitable organization under this chapter is 
limited to a total of two hundred fifty thousand dollars per person 
and one million dollars for any number of claims arising from any 
single occurrence. The charitable organization may not be held 
liable, or be ordered to indemnify an employee held liable, for 
punitive or exemplary damages. 

3. An action brought under this chapter must be commenced within 
the period provided in chapter 28-01. 

 
If a court (or jury) determined that the Congregation Council’s actions constituted  
“willful misconduct” or “gross negligence,” it is possible that the individual 
members of the Council who voted to support immediate and unrestricted 
opening of the church building could be held personally liable (see N.D.C.C. § 
10-33-47). 
 
 

 
3 For the purposes of this statute, “employee” includes present and former offices, which would 
likely include council members. 


