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Buyer Love Letters

2

• A personal letter from the buyer that accompanies an offer.

• The letter introduces the seller to the buyer and explains why 
the buyer loves the home and why this buyer’s offer should be 
selected over other offers.

• Buyer love letters are used in attempt to appeal to the seller 
on a more emotional level.

• This practice has gained popularity as the market has become 
increasingly more competitive for buyers. 

What Is a Buyer Love Letter? 

3
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• The seller is not required to treat all competing 
buyers “equally”.

• A seller can give some, but not all, buyers an 
opportunity to make a better offer.

• A seller can select, reject, or ignore an offer for any 
reason – so long as the seller’s decision does not 
violate Fair Housing law.

Selecting a Buyer

4

• Sellers cannot select or reject one buyer over another based 
on a protected classification under Fair Housing law.

• Example
Buyer submits a “love letter” that explains that explains she and her 
husband are avid gardeners who fell in love with the seller’s home 
because it reminded the buyer of her childhood home. The buyer also 
mentions that it would be perfect for the couple and their two children 
who are enrolled in the St. Michael’s Elementary School only two 
blocks away. 

Love Letters…Or Liability Letters?

- Race 
- Color 
- National Origin 

- Sex
- Religion
- Familial Status 

- Disability 
- Marital Status (MI)  
- Age (MI) 
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• Sellers who receive “love letters” from multiple buyers 
are in an even more difficult position.

• Sellers must be careful to treat the competing buyers 
equally – giving no consideration to protected 
classification status.

• Any choice to accept/reject an offer must be based 
on objective criteria!

A Precarious Position

6
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• It is possible to write an objective “love letter” without 
mentioning any protected classifications under the Fair 
Housing Act (or similar State/Local laws).

• But…many love letters are not so limited.

• Few of us tell “our story” without mentioning, in 
passing, some detail that suggests our gender, marital 
status, age, etc.

But, Can It Be Done? 

7

• Oregon recently passed a statute requiring a listing 
agent to “reject all communications [from a buyer] 
other than the customary documents in a real 
estate transaction.”

• The stated purpose of this law is to “help a seller avoid 
selecting a buyer based on the buyer’s race, color, 
religion, sex, sexual orientation, national origin, marital 
status, or familial status.”

Oregon Law 

8

• Discuss this practice with your seller-clients at the time of listing (do 
not wait until your seller actually receives a love letter). 

• Sellers should understand the concerns involved and be reminded 
that the law prohibits them from choosing (or rejecting) a particular 
buyer based upon any protected class. 

• Realtors® are discouraged from agreeing to “preview” love letters 
on the seller’s behalf in order to filter out problematic ones. 

• A well-informed seller may wish that they do not wish to see any 
“love letters” and instruct the listing agent not to forward any such 
letters to them.

Best Practices 

9
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Anatomy of a Purchase Agreement – Closing Details 

11

• If the closing is conducted by a title company, a broker 
does not need to sign the closing statement . 

• This does not release a real estate broker from all 
responsibility in connection with a closing! 

• A licensee is still required to make certain that the 
closing is done consistent with the terms of the purchase 
agreement. 

Broker Responsibilities  

12
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• Under RESPA, the seller cannot dictate which title insurance 
company is used for any title insurance that is purchased by 
the buyer. 

• RESPA does not prohibit a seller from…
1. Suggesting that a buyer use a particular company; or 
2. Offering an economic incentive to the buyer for using 

the seller’s preferred title company. 

• Note: Selecting a closing/settlement agent is not regulated 
by of RESPA. 

Selection of Closing Agent/Title Insurer

13

• If the owner’s policy and the loan policy are issued by different 
title companies, then there will be separate (split) closings. (this 
can be avoided if buyer and seller agree on one title company).

• When negotiating the terms of a purchase agreement on behalf 
of a client, Realtors® should focus on the priorities of the client.

• It’s ok for estate licensees to refer clients to an affiliated title 
company, but you must include the statutorily mandated 
disclosure form (and use of the affiliated title company cannot be 
required). 

Split Closings

14

• Real estate taxes are prorated differently in different parts of 
the state. 

• Parties typically agree to prorate taxes consistent with the 
custom in that area.

• When a Realtor® is working in an unfamiliar geographic 
area (or using an unfamiliar purchase agreement form), he 
or she needs to pay attention to the tax proration provision.

• Failure to determine how taxes are customarily prorated  
can be very costly for your client. 

Property Tax Proration 

15
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Example: 
• A property tax bill issued in September is for $6000. 

The property is sold in October.
• If the taxes are prorated in arrears then, at closing, 

the seller will owe the buyer $500. 
• If the taxes are prorated in advance then, at closing, 

the buyer will owe the seller $5,500. 

• If taxes are prorated on a calendar basis, at closing, 
the buyer will owe the seller $1,500. 

Property Tax Proration 

16

• General Rule: Fixtures are included in the sale of the home, 
while personal property is not. 

• Legal Test – based on the intent of the person who attached 
the item to the real property. 

• Purchase agreement forms attempt to address this issue by 
including a boilerplate list of items “included” with property. 

• Work with clients to identify any “unique” items (these should be 
expressly listed in the purchase agreement as either included or 
excluded from the sale). 

Personal Property & Fixtures

17

• Title insurance does not insure against all title defects.

• A title insurance policy will contain “exceptions” based 
on the documents of record. 

• An “exception” is a title defect that the title insurance will 
not cover. 
• Utility easements. 
• Neighbor’s right to access property. 
• Neighbor’s right to have a say in how property is 

used. 

Title Commitment – Exceptions  

18
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• Buyer’s agents should make certain that their buyer-
client receives both a copy of the title commitment and 
the exception documents referred to in the title 
commitment. 

• Buyers should be encouraged to have any title issues 
reviewed by a knowledgeable attorney before the time 
deadline to object runs out. 

Title Commitment Review 

19

• For questions about the enforceability of the closing 
deadline….refer clients to legal counsel! 

• The current law on this question is so unclear that it would 
be impossible for a Realtor® to give a buyer/seller reliable 
advice. 

• If the seller decides to sell to a second buyer and the first 
buyer files a lawsuit, any home sale would likely be delayed 
for months, even years, before it gets sorted out by the 
courts. 

Closing Deadlines

20

• The purchase agreement should spell out…
1. Period of time for post-closing occupancy; 
2. Daily charge;
3. Whether the seller is entitled to a partial refund if they vacate 

early; and
4. Parties’ responsibilities in the event of damage to the property. 

• At closing, parties should agree on a specific day and time at which 
the seller’s rights terminate.

• Yes – June 6 at 12:00 noon 
• No – Within 18 days. 

• The seller’s occupancy rights are exclusive (unless parties 
explicitly agree otherwise).

Post Closing Occupancy 

21
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• The items discussed should be worked out before the 
purchase agreement is signed.

• If the parties change their minds on any previously 
agreed-upon provision, a Realtor® should prepare an 
addendum to the purchase agreement outlining that 
change – even if the change happens at the closing.

• Realtors® have a statutory duty to make certain the 
closing documents reflect these agreed-upon terms.   

The Final Details

22

Prioritizing Offers – Pick Me! 

23

PICK ME! 

• In these days of multiple offers, many buyer’s 
agents are trying to come up with creative ways 
to increase the chances that their clients’ offer 
will be the chosen one…

24
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• A buyer who waives an inspection contingency may 
end up with a home that needs repairs ($$$). 

• Over the years, Michigan courts have thrown out a 
number of cases against sellers on the theory that 
had the buyer bothered to get a competent inspection, 
the defect would have been discovered.

• Buyers who cannot recover against the seller may 
turn their attention to their own agent.. 

Waiving the Inspection Contingency

25

• Buyers could limit the right to terminate only to 
situations where there is a major defect…

Inspection Contingency Alternative #1

Buyer’s offer is contingent upon a satisfactory
inspection at Buyer’s expense within ____ days;
provided, however, that Buyer may not
terminate this Agreement based on the results
of the inspection unless it reveals a single
defect the estimated repair cost for which is in
excess of $_________________.

26

• Buyers forgoes their right to request seller 
concessions based upon the results of the inspection…

Inspection Contingency Alternative #2

Buyer’s offer is contingent upon a satisfactory
inspection at Buyer’s expense within ____ days.
Upon receipt of the inspection, Buyer shall have the
following two options only: (a) terminate this
Agreement in writing; or (b) proceed to close
pursuant to the terms hereof. Failure to terminate
this Agreement in writing within the stated
timeframe shall constitute a waiver of this
contingency.

27
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• Buyers could agree to forfeit their earnest money 
deposit in the event that the inspection results were 
unsatisfactory…

Inspection Contingency Alternative #3

Buyer’s offer is contingent upon a satisfactory
inspection at Buyer’s expense within ____ days. If
the inspection reports are not satisfactory, Buyer may
terminate this Agreement by providing written notice
to Seller within said timeframe, in which case the
earnest money deposit shall be released to Seller
and neither party shall have any future rights or
obligations hereunder.

28

• One common technique is to offer an “appraisal guaranty” in 
which the buyer agrees to cover all or some of the shortfall in 
the event the appraisal comes in lower than the sale price.

Appraisal Guarantees

This Photo by Unknown Author is licensed under CC BY-SA

29

Appraisal Guarantees
• Many purchase agreement forms do not actually contain an 

appraisal contingency clause…

• If the purchase agreement does not contain an appraisal 
contingency, then the results of an appraisal will only stop the 
transaction it prevents a financing contingency.

• It may be necessary to include an appraisal contingency in 
order to provide an “appraisal guarantee”. 

Notwithstanding any other provisions herein, this Agreement is
contingent upon the Property being appraised at a value equal to or
higher than (select one):

(a) the sale price
(b) $_____________ (Buyer shall pay the balance of the sale

price price, together with the loan down payment amount, in cash).

30

https://www.flickr.com/photos/124808053@N07/14590875938
https://creativecommons.org/licenses/by-sa/3.0/
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Appraisal Guarantees
• There is a misconception that if the difference between the 

appraisal amount and the purchase price exceeds the 
appraisal guarantee amount…then the seller is required to sell 
at the lower price. 

• This is not true (unless the purchase agreement expressly 
provides for that price reduction). 

• Absent specific language in the purchase agreement, the 
buyer’s only recourse would be to either:

1. Terminate the agreement; or
2. Agree to pay the higher difference. 

31

Bonus to the Listing Agent? 
Are there problems with offering a “bonus” to a listing agent?  

1. It is arguably a breach of fiduciary duty for a listing 
agent to try to encourage a seller-client to accept a 
particular offer because it would result in a benefit to 
the listing agent; 

2. Under the Code of Ethics, a listing Realtor® has an 
ethical obligation to present all offers “objectively”; 

3. Occupational Code prohibits a salesperson from 
accepting a commission from anyone other than his 
own broker.

32

Bonus to the Listing Agent? 

• As an alternative…

• The buyer’s agent could enhance his/her client’s offer 
by offering a commission rebate to the seller.  

• DLARA has taken the position that payment by a 
licensee directly to a buyer or seller is not an 
illegal referral fee.

33
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Nonrefundable EMD
• If the purchase agreement simply says that the EMD is 

“nonrefundable”, the assumption is that it is 
nonrefundable in all instances. 

• Remember that today’s courts tend to enforce time 
deadlines in contracts strictly.

• If a buyer agrees to a sizable nonrefundable deposit 
(and for some reason the loan process is delayed 
beyond the agreed-upon closing date) the seller may try 
to declare the purchase agreement terminated and the 
deposit forfeited.

34

Submitting Simultaneous Offers
• Buyers could find themselves contractually obligated to 

purchase more than one home. 

• Buyers might assume that if the worst happens, they 
end up with two homes and they’ll be able to quickly 
resell one of them. 

• The damages for breach of contract are typically the 
difference between the actual value of the home and 
the agreed-upon purchase price. 

35

A Safer Approach? 
• Buyer could offer to assume some of the seller’s closing 

costs. 

• Example: A buyer who wants to prepare an offer that 
stands out from other offers could agree to pay some (or 
all) of:

• Seller’s listing commission obligation; 
• State/local transfer taxes; and/or 
• Owner’s title insurance policy. 

36
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• Waive the inspection 
contingency.

• Offer a nonrefundable 
earnest money deposit. 

• Cover the appraisal gap 
(between the purchase 
price and the appraised 
value).

37

Wholesaling Revisited

38

• A practice in which a buyer enters into a contract 
to purchase property with a seller and then 
immediately markets that property to other buyers. 

• A “wholesaler,” unlike a “flipper,” does not actually 
take title to the property (or only takes title for a 
very short period of time – typically hours rather 
than days). 

What is “Wholesaling"

39
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A buyer enters into a contract to purchase a home 
for $50,000 and close within 60 days. As soon as 
the purchase contract is signed, the buyer 
immediately begins looking for someone who will be 
this same home for $60,000. 

Consider this Hypothetical….

40

• On its face, this is a straightforward legal 
transaction. 

• It is not against the law to try to sell real property 
that you have under contract but have not yet 
closed on. 

• Michigan requires such a buyer to have a real 
estate license if they sell their own real estate on a 
regular basis (more than than five real sales in any 
12-month period). 

Licensing Issue?

41

• Was the seller told? What happens if the initial 
buyer cannot find a second buyer? 

• If the first buyer will purchase the home 
regardless of whether or not they can find a 
second buyer, this appears to be a 
straightforward transaction. 

• Unless…the first “buyer” has a fiduciary 
relationship with the seller.  

How is the Sale Structured? 

42
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• It is often the case that in a “wholesale” 
transaction, the first buyer structures the contract 
in such way that they can walk away from the 
transaction if they cannot find a second buyer. 

• If the contract states that the first buyer can walk 
away under those circumstances (and forfeit 
their EMD) then the transaction appears to be 
legal. 

Does the Buyer Intend to Close? 

43

• What if the the contract is purposefully structured to 
include an unusually lengthy inspection contingency? 

• Can the “wholesale” buyer enter into a purchase 
contract and use the inspection contingency to 
terminate the contract if he is unable to find a second 
buyer at a higher price? 

• What if the “wholesale” buyer does find a second 
buyer, but the seller objects to the profit that the 
”wholesale” buyer is making on the resale? 

Contingencies? 

44

• What if the the contract is purposefully structured to 
include an unusually lengthy inspection contingency? 

• Can the “wholesale” buyer enter into a purchase 
contract and use the inspection contingency to 
terminate the contract if he is unable to find a second 
buyer at a higher price? 

• What if the “wholesale” buyer does find a second 
buyer, but the seller objects to the profit that the 
”wholesale” buyer is making on the resale? 

Contingencies? 

45
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• If the “wholesale” buyer is a real estate licensee, the court may 
examine the relationship between the seller and the first buyer.

• Was it clear to the seller from the start that the real estate 
licensee was not representing the seller? Or did the seller 
reasonably rely on the licensee’s advice?  

• Is the transaction disguised as a “net listing” (prohibited by the 
Occupational Code)? 

• A sympathetic judge could also conclude that, under the 
circumstances, the wholesaler had no right to terminate the 
contract under the inspection contingency clause. 

Other Legal Arguments

46

• If the “wholesale” buyer is a real estate licensee, the court may 
examine the relationship between the seller and the first buyer.

• Was it clear to the seller from the start that the real estate 
licensee was not representing the seller? Or did the seller 
reasonably rely on the licensee’s advice?  

• Is the transaction disguised as a “net listing” (prohibited by the 
Occupational Code)? 

• A sympathetic judge could also conclude that, under the 
circumstances, the wholesaler had no right to terminate the 
contract under the inspection contingency clause. 

Other Legal Arguments

47

• Asking a court to enforce a contract that no one would 
knowingly sign is an awkward position to be in….

• Agents in the wholesaling business must make certain 
that they do not have a fiduciary relationship with the 
seller whose property they are trying to ”wholesale”. 

• Brokers who have agents in the wholesaling business 
need to understand that, as a general matter, claims 
arising out of the purchase of property by an agent are 
excluded from the broker’s insurance coverage. 

Final Thoughts…

48
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Show Your Work 

49

Record Retention – Michigan Law

• The only types of records that Michigan license law regulates 
are the broker’s trust accounts.

• Trust account records must be kept for a minimum of three 
years. 

• Under Michigan law, a broker with a trust account is required 
to maintain:

1. A chronological record covering all transactions
(general ledger); and

2. A per transaction record that only records the deposits and 
checks issued in connection with one particular transaction 
(transaction ledgers). 

50

General Ledger 

General Ledger (one record of all funds from all transactions)

• For all funds received….
1. Date funds were received and date of deposit; 
2. Name of the party who provided funds; and 
3. Amount of the funds received/deposited and the payment method. 

• For all funds disbursed…
1. Name of the party to whom funds where disbursed; 
2. Date of the disbursement; 
3. Check number; 
4. Purpose of the disbursement; and 
5. Amount of the disbursement. 

51
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Statutes of Limitation

• The law contains rules (known as statutes of limitation) which act as 
lawsuit filing deadlines. 

• Once the statute of limitation has run, a party can no longer file a 
lawsuit based on that transaction or occurrence. 

• Since the longest generally applicable statute of limitation is 6 years, 
lawyers generally recommend that their broker-clients maintain 
records for a minimum of 7 years. 

• A Realtor® who’s faced with a lawsuit or dispute, will want to be able 
to produce records of that transaction. 

• If records are stored electronically, they should e stored in a secure 
location protected by a back-up system. 

52

What to Keep? 

• Many brokers’ record retention policies only provide for the 
retention of final contracts (such as the final purchase 
contract and closing documents). 

• This is not the best policy! 

• In many lawsuits, the most relevant document is not the 
final contract, but the drafts that led up to final contract 
and/or the communications that went along with those 
drafts.  

53

Example 

• A buyer makes an offer on a home and, to make the offer 
more attractive, she waives the inspection contingency. The 
buyer is now having second thoughts about not having the 
home inspected and claims her buyer’s broker did not advise 
her properly. 

• Realtors® should advise their clients on the risks of various 
options from which the client made their own choices. 

• If there is a disagreement down the road…Realtors® will want 
to be able to prove that these communications took place. 

54
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• It will be useful to be able to produce… 
• The final purchase agreement that was signed in which 

the buyer waived the inspection; 

• Earlier offers in which the inspection was included but 
subsequently removed at the request of the buyer; 
and/or

• Emails or other communications that the agent sent to 
the buyer explaining the risks of waiving an inspection. 

• Realtors® are encouraged to maintain records not only on 
closed transactions, but also on failed transactions, listings 
that never sold, and other interactions that fell short of a 
completed sale. 

Useful Documentation

55

• At the end of the retention period, all records should 
be disposed of properly. 

• Under Michigan law, records containing personal 
data (such as social security numbers/other financial 
information) must be shredded or otherwise 
destroyed “so that they cannot be read, deciphered, 
or reconstructed through generally available means.”  

Record Disposal 

56

Electronic Transactions – Basic Contract Rules Still Apply

57
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My buyer submitted an offer. The listing agent texted
me and told me that the seller had accepted my
client’s offer and that she would be emailing me the
final signed purchase agreement later that same day.
Two hours later, the listing agent called me and told
me the seller had accepted another offer. Doesn’t my
buyer-client have a binding contract?

From the Legal Hotline…

58

• There is no “deal”, until there is a written contract signed 
by both parties.

• In order to accept a buyer’s offer, the seller must SIGN
that offer and DELIVER the signed offer to the buyer.  

• No binding contract if the acceptance is not delivered 
(even if buyer is told that the acceptance has been 
signed).  

• Ex – Signed acceptance stays on seller’s kitchen table. 

Contracts Must Be In Writing! 

59

• The UETA provides that parties to a contract can agree 
that signatures and/or delivery of offers and 
acceptances can happen electronically.   

• The UETA does NOT modify existing contract law or 
the rules for offer and acceptance! 

Uniform Electronic Transactions Act (UETA)

60
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Under the UETA, in order for electronic delivery to be 
valid, the parties must:

1. Agree to conduct business electronically; and

2. Actually enter into a binding contract.
• Courts will focus on the parties’ intent. 
• Must distinguish between electronic preliminary 

negotiations (often occur via text/email) and an 
actual binding contract. 

Valid Electronic Delivery

61

1. Did the parties agree as to the method of 
electronic delivery?

2. Did the exchange include the signatures of 
both parties?

3. Did the parties anticipate that a follow-up 
agreement would be drafted?

What Makes an Enforceable Electronic Contract?

62

• The method of delivery must be agreed upon by the parties.

• If the contract is silent as to a method of delivery, the UETA 
provides that delivery should be made to “an information 
processing system the recipient uses for the purpose of receiving 
information of the type sent.” 

• To avoid disputes parties should agree, in writing, what type of 
delivery system will be used (if using email, specify the address).

• Purchase agreement forms typically provide that:
• Delivery to the seller shall be to the listing agent; and 
• Delivery to the buyer shall be to the buyer’s agent.  

Method of Delivery 

63
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• Real estate agreements MUST BE SIGNED by the parties. 

• UETA provides that the term “electronic signature” includes 
any method adopted by a person “with an intent to sign.”

• Scanned copy of handwritten signature;
• Software that captures a handwritten signature and 

embeds it into the document;
• Digital signature that involves no replication of a 

handwritten signature.

Electronic Signatures 

64

TX Court
• May depend on the whether the typed name was “typed purposefully” or 

“generated automatically”.

Another TX Court
• Rejected the other court’s distinction.
• Held that a “signature block at the bottom on an email has come to 

represent what a handwritten signature once represented: a means of 
identifying the sender, signaling that he or she stands behind the contents”.

NY Court
• Found that the phrase “With kind regards, Michael”, typed at the end of an 

email, qualified as an electronic signature because the sender’s act of 
typing his name “manifested his intention to authenticate.”

Signatures and Emails  

65

• Both parties intend to be bound by the “contract” set forth in 
the email exchange, and do not anticipate that a follow-up 
agreement would be drafted.

• Preliminary discussions between agents DO NOT create a 
contract!

• Discussions via email or text are no more binding than 
discussions between agents that take place in person or over 
the phone.

• Until an “agreement” is reduced to writing and signed by both 
clients, there is no binding contract! 

Intent To Be Bound

66
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Escalation Clauses

67

• An escalation clause is language in an offer to 
purchase real estate where the buyer agrees to 
pay certain amount above any other competing 
offer. 

• Example – “Buyer will $5000 higher than any 
bona fide competing offer.” 

What is an Escalation Clause?

68

• All offers are not the same!

• High offer with contingencies? Requires seller 
concessions? Lower offer, but all cash? Is it a bona 
fide offer? What’s the genuinely better offer? 

• Ideally, an escalation clause should only be 
triggered by a genuinely better offer. 

Triggering an Escalation Clause

69
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• If the seller notifies the buyer in writing of the new price 
as calculated per the escalation clause, is that an 
acceptance? Or a counteroffer? 

• Is the buyer already contractually bound to pay the 
“escalated purchase price” or is the buyer only 
contractually bound if they sign an addendum agreeing 
to pay the escalated price? 

How Does an Escalation Clause Work?

70

A seller is presented with an offer at a stated 
purchase price of $350,000, and another offer that 
includes a $1000 escalation provision. Should the 
seller accept the offer for $350,000? Or use the 
escalation clause to increase the price to $351,000? 

EXAMPLE

71

• Do the competing escalation clauses cancel each 
other? 

• Can the seller use the two escalation clauses 
back and forth increasing the price each time until 
the highest cap is reached? 

• What if neither escalation clause has a cap? 

Competing Escalation Clauses

72
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• There is obvious risk for a buyer who does not 
include an escalation cap. 

• On the other hand, buyers cannot include an 
escalation cap without disclosing their maximum 
price. 

• Isn’t a savvy seller going to simply counter at the 
escalation cap amount? 

Including a Cap 

73

• The escalation addendum is designed to help both 
buyers and sellers, and their respective agents, walk 
through the various issues that should be considered 
when including an escalation clause in a purchase 
agreement. 

• Brokerage firms may wish to make uniform decisions on 
these choices and revise the language in the addendum 
accordingly. 

Sample Escalation Addendum

74
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76

Condominium Purchaser Questionnaires 

77

Changes to the Condo Unit 
• Buyers who are purchasing traditional condominiums 

must be aware that there are typically detailed restrictions 
about what improvements can be made to the exterior of 
the unit.  

• Changes (even obvious upgrades) involving the exterior 
of a unit will likely require association approval. 

• Unapproved changes may need to be undone (even if the 
work is costly to undue or if the work was performed by a 
previous owner). 

78
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• Buyer purchased a condominium unit in 2015. 

• In 2015, the condo association became aware that 
alterations had been made to the exterior of the buyer’s 
door (without permission as required by the condo 
documents). 

• Changes included: new paint color, square door lock, 
pewter-colored door handle, and new larger address 
numbers. 

• The association demanded that the buyer undo the 
changes so that her door would match others in the 
project. 

• The buyer refused and the association filed suit.

• The buyer’s she should not be responsible for correcting 
the changes because the work had been done by the 
prior owner in 2013. 

• The court rejected this argument, holding that “whether 
Ryal made any of the alterations or modifications herself 
is irrelevant”.

Fox Pointe Ass’n
v. Ryal (2019) 

79

• Note…the condo documents did not include 
specific requirements as to shape of lock and 
style/size of numbers. 

• The documents stated only that there must be 
approval of any modification or alterations to the 
door. 

• The court found that this language gave the 
association the authority to dictate specific 
requirements concerning the door, door handle, 
lock, and address numbers. 

• The trial court ordered the Ryal to make the 
appropriate changes and pay the association’s 
legal fees. 

• The Court of Appeals upheld the trial court’s 
order. 

Fox Pointe Ass’n
v. Ryal (2019) 

80

Lesson Learned? 

• Condominium unit owners are responsible for 
correcting violations even if they did not cause the 
violation(s). 

• Similarly, a home-owner who purchases a home with 
an existing building code or zoning violation is still 
responsible for those violations. 
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Protection for Condo Unit Buyers?

• Buyers should try to learn this information from the condo 
association prior to closing. 

• An association is only required to provide buyers with 
information as to unpaid dues assessments. 

• Buyers (and their agents) can request that the 
association provide additional information about the unit 
and project as a whole. 

• Associations are not required to provide this additional 
information, but many are willing to do so. 
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• Are there any known existing 
violations of the condominium 
documents?

• Name of insurance 
agent/company that provides 
the association’s insurance. 

• Provide copies of the following 
information:
1. Current operating 

budget/financial statement,
2. Any unrecorded association 

bylaws/rules and regulations for 
the association, and

3. Minutes from the most recent 
membership meeting. 
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Supervision Over Advertising –
Not Just an Occupational Code Concern

84
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Advertising Rules Refresher
• All real estate advertising must include the licensed name

of the broker.

• This requires that a broker use the name on file with 
DLARA.

• The broker’s logo or franchise name is not sufficient.  
• If the broker has an assumed name on file with DLARA, 

the broker can advertise in that name.  

• In addition to the broker’s name, the advertising must 
include either the broker’s telephone number or street 
address.
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Type Size
• the type size used for the broker’s name must be at least 

as large as the type size used for the individual licensee’s 
or team name.

• The names do not need to be in the same font or color
(same goes for type that is bolded or italicized).

• The rules do not regulate the size of the type for the 
phone number/address.
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The Type Size Test
• When comparing the type size of the name of the associate 

broker, salesperson or team (“Licensee”) with the type size of 
the name of the employing broker (“Firm”), DLARA has said 
either of the following tests may be used:

1. The height of the block containing the name of the Licensee may not 
exceed the height of the block containing the name of the Firm; or

2. The point size of the majority of letters in the name of the Licensee may  
not exceed the point size of the tallest word in the name of the Firm.

• An advertisement that satisfies either test is compliant. 

• Remember, these are the minimum requirements. 
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Why Regulate Type Size?! 
• Some states have statutes that prohibit an individual or 

team from advertising “in a way that suggests that the 
individual or team is an independent real estate 
brokerage.”

• Other states require that the firm name be “more 
prominent” than the name of the individual agent or team.

• By regulating relative type size, Michigan adopted a more 
objective approach that allows creative flexibility (while 
ensuring that consumers know which company is “doing 
the advertising”).
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More Than Just a Code Requirement…
• Advertising in the name of the company is not only an 

Occupational Code requirement...

• If an individual agent or team does not advertise in the name 
of the company, the individual agent (or team member) may 
be personally liable for any judgment arising out of the 
agent’s business.

• In order to be forced to look only to a company’s assets for 
damages, it must be shown that at the time the consumer 
contracted for service, they were aware – or should have been 
aware – of the fact that that they were dealing with a 
corporation.
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Advertising in the Name of the Company
• Licensees must make certain that the advertising makes it 

clear that the agent or team is part of the real estate company 
and not a separate entity.

• For example, a team name that uses the word “group” or 
“company” may be viewed as suggesting that the team is an 
independent entity.

• Even if such advertisement complies with the Occupational 
Code’s relative type size requirements, a court could 
determine that the team members are not protected by their 
brokerage firm’s corporate shield.
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Insurance Coverage 
• Advertising that does not comply with the Occupational Code 

requirements may impact the broker’s insurance coverage.

• A broker’s errors and omissions policy will only cover 
activities performed in the name of the company. 

• If the advertising does not make clear that the home is being 
listed by the brokerage firm (as opposed to the individual 
agent and/or team), the insurer may take the position that the 
work was not being performed in the name of the company 
and refuse to provide coverage. 
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Final Thoughts…
• Michigan advertising rules are more than just Occupational 

Code requirements – there are real liability concerns for both 
brokers and their salespersons.

• It is in everyone’s best interest to make certain that a 
licensee’s advertising makes clear that the business is being 
conducted by the brokerage firm.

• In the event of a lawsuit, it is in everyone’s best interest that 
the liability, if any, be limited to the broker entity and that the 
broker entity’s insurance cover the claim.
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“As Is” Clauses – What Do They Really Do? 
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“As Is” Clauses 

• Purchase agreements routinely contain an “as is” 
clause (a clause that states that the buyers are 
accepting the property in its present condition). 

Purchaser accepts the property “as is”
with no express warranties written or
implied.
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• Buyer purchased a home without having an inspection.

• A year later, the basement started leaking. 

• Buyer removed paneling and discovered the walls were 
bowed-in and cracked, and that there was evidence of 
long-term water leakage and failed attempts to repair. 

• Buyer sued. Seller argued that the case should be 
thrown out due to an “as is” clause in the purchase 
agreement. The Court agreed. Buyer appealed. 

• MI Court of Appeals said that (as a general rule) an “as 
is clause” transfers risk of loss to the buyer. 

• But…transfer of risk to the buyer only applies to 
defective conditions that were unknown to both the 
buyer and seller.

• Risk of loss does not transfer to the buyer when a 
seller has made a  fraudulent misrepresentation.

Lorenzo v. Noel 
(1994) 
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Michigan Law
• If a buyer files suit against a seller and alleges that the 

seller made a false statement about the condition of 
the property and took steps to conceal a defect, the 
presence of an “as is” clause in the purchase 
agreement will not get the case thrown out. 

• In this situation, the case will proceed so that a judge 
or jury can determine whether they believe the buyer’s 
allegations against the seller are true. 
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Why Have an “As Is” Clause? 

• An “as is” clause is effective if the seller did not know
that the statement that he/she made about the 
condition of the property was false.  
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• A buyer of a condominium unit sued the seller 
after learning that setback requirements and 
the location of the water well and septic system 
precluded her from building a two-car garage.

• Buyer’s claim rested on the seller’s husband’s 
comment, “There’s plenty of room for a two-car 
garage” and that he had applied for a permit.

• The court dismissed the cased based on the 
presence of an “as is” clause in the purchase 
agreement. Buyer appealed. 

• The seller did not knowingly make a false 
statement. 

• The Court of Appeals affirmed the trial court’s 
dismissal. 

Seit-Olsen v. 
Reliance Appraisals, 

LLC (2006) 
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What About Inspections? 
• Courts have ruled against buyers under the reasoning that a defect 

would have been reasonably discovered by the buyers if they 
had the home inspected (or used a more competent inspector). 

• Generally, courts will not protect buyers who appear to have 
avoided obvious clues and/or where purposefully unaware. 

• The buyer’s duty to investigate does not apply where, through 
their own words and actions, the sellers have discouraged the 
buyers from doing so. 

• Courts will also protect buyers against claims by sellers that the 
buyers should have figured out that the sellers were not being 
truthful. 
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Best Practices 
SELLERS 

• Disclose all known defects in writing to avoid a buyer later claiming 
lack of disclosure despite the “as is” clause. 

BUYERS
• Take extra care in inquiring about the condition of the property when 

an “as is” clause is present. 
• Perform due diligence. Obtain an inspection. Pay attention to:

• Physical condition of property; 

• Environmental issues/hazards; 

• Clear title; 

• Zoning requirements;

• Property taxes and assessments.  

Any disputes? Consult with legal counsel.
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Most Frequently Asked Hotline Questions of All Time  
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Q: I represented a buyer in a 
transaction that did not 
close because the seller 
defaulted. I clearly 
produced a ready, willing 
and able buyer. Can I 
collect a commission from 
the seller.

Collecting a 
Commission

#1
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A: NO. You did not have a 
contract with the seller. 
Your contract was with the 
listing broker through the 
MLS. Under MLS rules (and 
COE and Arbitration
Manual), a cooperating 
broker has no right to a 
commission if the 
transaction didn’t close for 
whatever reason.

Collecting a 
Commission

#1
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Q: I am a salesperson, and I formed a 
corporation for tax purposes. I have 
told my broker that I want all future 
commission checks to be paid in 
the name of my company. Is that 
possible?

A: NO. Salespersons cannot receive 
commission checks from their 
broker in the name of a corporation 
or other entity. Salespersons’ 
licenses can only be issued to 
individuals, and brokers can only 
pay commissions to real estate 
licensees.

Paying in 
the name of 
a company?

#2
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Q: I am a salesperson, and 
I formed a corporation 
for tax purposes. I have 
told my broker that I 
want all future 
commission checks to be 
paid in the name of my 
company. Is that possible?

Paying in 
the name of 
a company?

#2
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A: NO.  Sellers are NOT 
exempt from the Seller 
Disclosure Act 
requirements just because 
they have never lived in 
the property. Sellers who 
have owned and leased a 
residence must nonetheless 
answer the questions on 
the Seller’s Disclosure 
Statement to the best of 
their knowledge.

Seller’s 
Disclosure

#3
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Q: I represent buyers who entered into 
a purchase agreement. My buyers 
were not satisfied with the home 
inspection and have decided not to 
buy the home. The purchase 
agreement clearly states that if 
the buyers are dissatisfied with the 
inspection report, they can terminate 
the contract and receive a full refund 
of their EMD. The sellers disagreed 
with the buyers and have stated that 
they want the EMD. I’m of the 
opinion that I can release the money 
to the buyers based upon the clear 
language of the purchase 
agreement. Am I correct?

EMD 
Disputes

#4
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A: NO.  Since sellers are making 
a claim to the earnest money, 
you cannot release the 
money to the buyers. The fact 
that it seems quite likely that the 
buyers will prevail in any 
litigation over the EMD, does 
not mean that can release the 
EMD to the buyers over the 
objection of the sellers.

EMD 
Disputes

#4
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Q: Once a transaction 
falls through, does a 
broker need a written 
release from both 
parties before 
releasing the EMD?

EMD’s & 
Failed 

Transactions 

#5
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A: NOT ALWAYS. The law 
only requires a written 
release be signed if there 
has been a dispute over 
the deposit. Although, 
some purchase 
agreements require a 
written release in all 
instances.

EMD’s & 
Failed 

Transactions 

#5
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Q: My seller tried to terminate 
my listing agreement two 
months before it expired. 
After I said “no,” the seller 
will no longer answer my 
calls or permit any 
showings. Isn’t my seller 
required to honor the listing 
agreement and continue to 
work with me?

EMD’s & 
Failed 

Transactions 

#6
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A: NO. The law says that a person 
must either honor their contract 
be potentially liable for breach 
of contract damages. But you 
cannot force a seller to continue 
to work with you. The law on 
damages in the event of the 
seller’s wrongful termination of 
a listing agreement is 
complicated, so you should 
consult with an attorney.

EMD’s & 
Failed 

Transactions 

#6
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Q: I am a buyer’s broker. My buyer 
received a counteroffer from the 
sellers that stated that the buyer 
had until 12:00 noon on 
Saturday to respond. On Friday, 
I received a text from the 
listing agent stating that the 
sellers were withdrawing their 
offer. Can the sellers withdraw 
the counteroffer before its 
stated expiration?

Revocation of 
Offers & 

Counteroffers

#7
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A: YES. Generally, unless and until 
an offer is accepted, it may be 
withdrawn prior to its stated 
expiration.Revocation of 

Offers & 
Counteroffers

#7
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Q: My buyer submitted an offer. 
The listing agent texted me and 
told me that the sellers had 
accepted my client’s offer 
and that the listing agent would 
be emailing the final signed 
purchase agreement later that 
same day. Two hours later, the 
listing agent called me and told 
me that the sellers had 
accepted another offer. Don’t 
my clients have a binding 
contract?

Contracts 
Must Be In 

Writing

#8
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A: NO. Your buyers do not 
have a binding contract 
unless and until the signed 
agreement is delivered to 
the buyers (or to you, their 
agent). A text/phone call 
from a listing agent is not 
sufficient. Do not tell clients 
that they have a deal until 
you have actually received 
the signed contract.

Contracts 
Must Be In 

Writing

#8
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Q: I have received three 
different offers on a home t
hat I have listed for sale. My 
seller would like me to share 
the economic terms of one 
offer with another potential 
buyer and give that buyer an 
opportunity to submit a new, 
better offer. Isn’t that 
confidential information?

Confidential 
Information

#9
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A: NO. The terms of an offer 
received by a seller are not 
confidential information 
and may be freely shared. 
Information known to both 
sides of a potential 
transaction is not 
confidential information.

Confidential 
Information

#9
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Q: Can I advertise a program 
whereby I agree to donate 
$400 to the local high 
school booster club for 
every home I list and sell?Referral Fees

#10
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A: MAYBE. If the promotion is 
advertised broadly in the community 
(for example, in the local 
newspaper), the promotion is 
probably permissible. If, on the other 
hand, the promotion is advertised 
only in the local booster club’s 
newsletter, it may be viewed as an 
unlawful referral fee. In the latter 
case, the booster club may be 
viewed as referring business to you 
in exchange for a referral fee. The 
fact that the booster club is a 
community service program does 
not change the analysis.

Referral Fees

#10
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