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Today’s Presentation Will Cover

• Legal Requirements

• Purpose

• Content/Scope
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Legal Requirements
• Statute – Title V of the Clean Air Act 

– Establishes the operating permit program and directs the EPA to issue regulations establishing 
elements for state programs including:

• Adequate, streamlined, and reasonable procedures for expeditiously determining when applications are complete, 
for processing such applications, for public notice, including offering an opportunity for public comment and a 
hearing, and for expeditious review of permit actions, including applications, renewals, or revisions…. 

• Regulations – 40 CFR Part 70 and State/Local Approved Programs:
• 40 CFR §70.7(a)(5): “the Permitting Authority shall provide a statement that sets forth the legal and factual 

basis for the draft permit conditions (including references to the applicable statutory and regulatory 
provisions). The Permitting Authority shall send this statement to U.S. EPA and to any other person who 
requests it.” 

• Together with the information in the permit and the permit record, the statement of basis is required to 
contain information to explain the "legal and factual basis for the draft permit conditions” and support 
“expeditious” evaluation of the permit terms and processing of the permit. CAA section 502(b)(6).

• Each Title V permit must be accompanied by a document that satisfies §70.7(a)(5).
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Legal Requirements

• Statement of Basis is NOT Enforceable

• However, it IS an Important Part of the Permit Record

• If the Statement of Basis fails to properly explain certain 
permitting decisions it can be grounds for EPA to object to the 
permit. See 40 CFR §70.8(c)(3)
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Purpose

• Provides a roadmap
• Helps the public understand the permit terms and conditions
• Enables EPA and other interested parties to effectively review the permit
• Explains why the permit contains the provisions that it does
• Explains applicability or non applicability determinations
• Provides an explanation of the monitoring decisions

– The rationale for the monitoring requirements selected by a permitting authority must be clear 
and documented in the permit record. See 40 CFR §70.7(a)(5).
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Title V Monitoring
• Clean Air Act §504(c)

– Requires that each permit include … “monitoring” … “and reporting requirements to 
assure compliance with the permit terms and conditions.”

– In other words, the monitoring requirements in a title V permit must be sufficient to 
ensure that the permitted facility is complying with the emission requirements set forth 
in the permit.

• 40 CFR §70.6(a)(3)(i)(B)
– Periodic Monitoring Rule

• 40 CFR §70.6(c)(1)
– Requires each permit contain “monitoring, reporting, and recordkeeping requirements 

sufficient to assure compliance with the terms and conditions of the permit.”
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Example
• Title V Order: In the Matter of Public Service Company of New Mexico San Juan 

Generating Station (2010). https://www.epa.gov/sites/production/files/2015-
08/documents/san_juan_response2010.pdf

• The Petitioners alleged that the permit failed to include monitoring to ensure 
compliance with the PM limits for the coal-fired boilers.

• One of the permit conditions could be read to allow for an exemption from PM monitoring 
requirements during certain periods of operation. 

• Petitioners argued that the exemption made it impossible to ensure continuous 
compliance with the PM limits.

• “I grant the Petitioners' request for an objection on this claim on the basis that NMED's 
Permit record, including the draft SOB, does not adequately document the rationale for 
NMED's permitting decision supporting the monitoring exemptions contained in” the 
permit. Order at 16. (emphasis added)
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Content/Scope
• Factors to consider

– Technical complexity of the permit
– History of the facility
– Any new provisions being added at the title V permitting stage

• Important Elements
– Description of the origin or basis of permit conditions or exemptions (e.g., 

terms/conditions from underlying SIP permits)
– Anything that deviates from simply a restatement of the applicable requirements
– The basis for applying a permit shield, where applicable
– Streamlined Conditions (e.g., overlapping duplicative requirements can be streamlined 

so long as the most stringent requirement is included)
– Monitoring decisions/explanations
– Applicability / Non-Applicability Decisions (e.g., determination that a source is not major 

or is not subject to NSR/PSD requirements).
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Content/Scope
• Additional Elements (if applicable)

– Additions of permitted equipment which were not included in the application

– Identification of an insignificant activities or State-registered portable equipment that 
have not been previously identified

– Outdated SIP requirement streamlining determinations

– Alternative operating scenarios

– Compliance schedules

– Compliance Assurance Monitoring requirements
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Content/Scope
• Additional Elements (if applicable)

– Plant Wide Allowable Emission Limits (PAL) or other voluntary limits

– A listing of any Title V permits issued to the same applicant at the plant site (a rationale 
for determining that sources are support facilities)

– Attainment Status

– Construction and permitting history of the source

– Compliance history including inspections, any violations noticed, a listing of consent 
decrees that the source is subject to, and corrective action(s) taken to address 
noncompliance
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The Clean Air Act Advisory Committee Final Report on the Title V 
Implementation Experience – April 2006

The Clean Air Act Advisory Committee Task Force Recommendations

1. A description and explanation of any streamlining of applicable requirements. 

2. A description and explanation of any complex non-applicability determination (including any request for a 
permit shield under section 70.6(f)(1)(ii)) or any determination that a requirement applies that the source 
does not agree is applicable, including reference to any relevant materials used to make these 
determinations (e.g., source tests, state guidance documents). 

3. A description and explanation of any difference in form of permit terms and conditions, as compared to the 
applicable requirement upon which the condition was based. 

4. A discussion of terms and conditions included to provide operational flexibility under section 70.4(b)(12). 

5. The rationale, including the identification of authority, for any Title V monitoring decision. 
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Considerations
• As the permit writer, ask yourself:

– Would the information provide important explanatory information for the 
public and EPA?

– Would the information make the permit more defensible?

– Would the information improve the efficiency of the permit process and thus 
reduce the likelihood of receiving an adverse comment or an appeal?

– Would the information be useful for future permit revisions and permit 
renewals (having a clear permit record better enables new/different permit 
writers ability to pick up where others left off).
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Examples
• In the Matter of Scrubgrass Generating Company, LP, Order on 

Petition No. III-2016-5 (May 12, 2017). https://www.epa.gov/sites/production/files/2017-
05/documents/scrubgrass_response2016.pdf

• The Petitioner alleged that the proposed permit 3-year MATS Rule 
compliance date extension for meeting HCl/SO2 requirements was 
unexplained and unlawful, and neither the State nor the source 
provided justification as to why such an extension would be warranted.

• The EPA granted on this issue, responding that “neither the Permit 
itself, the Technical Review Memo [the statement of basis], nor any 
other part of the permit record provides a rationale for granting that 
compliance extension.” Order at 11.
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Examples
• “The Technical Review Memo explains the factual background and the 

possibility that Scrubgrass may need additional time for coming into compliance 
with the MATS Rule 's HCl/SO2 requirements. See Technical Review Memo at 
1- 3. However, the Technical Review Memo does not explain why the source 
qualifies for the mining waste extension set forth in CAA § 112(i)(3)(B), and, 
thus, also does not respond to the Petitioner's significant comments.” Order at 
12.

• “Accordingly, the EPA finds that the PADEP did not respond to significant 
comments and that the record as a whole is inadequate for the EPA to 
sufficiently evaluate the Petitioner's substantive claim regarding the propriety of 
the Permit's 3-year MATS compliance extension. See In the Matter of Doe Run 
Company. Buick, Order on Petition No. VII- 1999-001 at 25 (July 3 1, 2002) 
("The title V permit, the Statement of Basis, and Response to Comments 
documents, as a whole, constitute the decisionmaking record. "). For the 
foregoing reasons, the EPA grants the Petitioner's request for an objection on 
this claim.” Order at 12.
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Examples
• In the Matter of Valero Refining Co., Order on Petition No. IX-2004-07 (March 

15, 2005). 
https://www3.epa.gov/region9/air/ca/sfrefineries/responses/ocevaleroorder.pdf

• The Petitioner alleged several flaws in the permit, including a deficient statement 
of basis. The Petitioner stated five reasons why the statement of basis was 
deficient, including lacking sufficient information to determine applicability of 
certain requirements to specific sources (particularly exemptions for tanks, and 
40 CFR Part 63, Subpart CC to flares). 

• The EPA agreed, in part, that the Petitioner demonstrated the Permit is deficient 
because the statement of basis did not explain exemptions for certain 
tanks, and the statement of basis should have included a discussion regarding 
applicability of 40 CFR Part 63, Subpart CC to flares. Order at 23-24.
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Examples
• Direction to the State included reopening the Permit to address 

applicability in the statement of basis and, if necessary, to include the 
flare requirements of MACT Subpart CC in the Permit. Order at 41.

• Additional direction included reviewing the circumstances for all tanks 
to ensure the permit is accurate and the record adequately supports the 
permit. Order at 43.

• This particular order cites to In the Matter of Los Medanos Energy 
Center, at 11 (May 24, 2004).
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Guidance
• https://www.epa.gov/sites/production/files/2015-08/documents/20140430.pdf

• In the Matter of Onyx Environmental Services, Order on Petition No. V-2005-1 
(February 1, 2006): https://www.epa.gov/sites/production/files/2015-
08/documents/onyx_decision2004.pdf

• In the Matter of Los Medanos Energy Center, Order Denying in Part And 
Granting in Part Petition for Objection To Permit (May 24,2004): 
https://www.epa.gov/sites/production/files/2015-
08/documents/los_medanos_decision2001.pdf
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Questions
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For additional information please contact:
• Region 2: Suilin Chan, Air Permitting Section Chief

– Chan.suilin@Epa.gov, 212-637-4019

• Region 3: Gerallyn Duke, Acting Associate Director, Office of Permits and State 
Programs

– Duke.gerallyn@Epa.gov, 215-814-2084

• Region 4: Heather Ceron, Air Permitting Section Chief
– Ceron.heather@Epa.gov, 404-562-9185
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