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LNP 233 
Expert Witness Troubles: How to Avoid Them 

In LNP 232 Jim Karrh spoke of managing your message. An expert witness’ 
ability to manage messaging can make the difference between success and failure.  

This is Pat Iyer with Iyer’s Insights. I was an expert witness for 20 years and 
observed the many ways in which an expert witness could get in trouble. In this 
podcast, I will cover 2 of them. 

Have you encountered an arrogant nursing expert witness? I did. 

Suppose you need a highly credentialed expert witness for a case. You supply 
experts. You form impressions about experts when you talk with them.  

Don’t refer experts to attorneys when the expert doesn’t get past your screening. 
One phone call left an impression on me. 

Our attorney client asked us to provide a nursing expert witness who is a nurse 
practitioner. We connected with a woman who is president of her specialty nurse 
practitioner association. She was willing to review the case. 

Let’s call her Donna Tierney (not her real name). Donna has a PhD, a DNP 
(doctorate of nursing practice), and FNP-BC (board certified family nurse 
practitioner). Donna signed her email as Dr. Tierney. Her email is 
Dr.tierney@wildflower.com. Unwittingly, we started a chain of events by missing 
the cue and responding to her email as “Dear Donna”. 

This arrogant nursing expert witness was hugely affronted by this mistake. She 
emailed us and demanded that we call her at a specific time (without asking if that 
would work).  

Dr. Tierney told one of our company’s legal nurse consultants she was “very put 
off by being called by her first name despite of correcting us multiple times.” 
(Interesting how one email turned into “multiple times”.) She was, she informed 
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us, “the most educated nurse practitioner in her topic in the world”. (This would 
make her the most educated nurse practitioner on the planet.) 

At one point in this tirade, our legal nurse consultant let Dr. Tierney know that we 
are used to working with nurses with doctorates. One of our delightful nursing 
experts has three of them and is working on a fourth. That stopped Dr. Tierney 
momentarily, but she continued her blast. Dr. Tierney informed us she is not a 
nurse; she is a nurse practitioner. 

Dr. Tierney required a retainer and won’t “touch a piece of paper without money.” 
The rate she charged is more than the one we’d bill our client. Even so, it was clear 
Dr. Tierney and my company were not going to work together. Here are the take 
home messages. 

 “Leave your ego at the door.” 
 “Don’t believe your press.” 
 “Get over yourself.” 

Any of these expressions apply to this expert. It is rare we encountered an arrogant 
nursing expert witness. The vast majority of the people we contacted were 
pleasant, and either readily accepted the opportunity to review a case or politely 
declined. When you encounter a person like Dr. Tierney, say “NEXT”. 

This is Pat Iyer. Before we go on with the show, I 
want to make a point for the expert witnesses 
listening.  

There is a lot at stake in medical malpractice 
cases. You want to do your best. I put together a 
book specifically for LNCs who are expert 
witnesses or considering taking on this rewarding 
role. It is called How to be a Successful Expert 
Witness.  

Use this book to read through, refer to, and consult 
to gain a greater understanding of the role of the 
expert witness. I urge you to approach being an 
expert on a case as a tremendous opportunity and 
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a huge responsibility. Engage in your work with professionalism and commitment. 
The attorney and his client are counting on you. 

This book draws on my experiences both as an expert witness and one who has 
trained hundreds of experts – nurses, physicians, and a variety of healthcare 
professionals. Order your copy at http://LNC.tips/expertwitness and use the code 
listened to get a 25% discount on this book.   

Here is the second problem an expert witness experienced. An expert witness’ 
secret had a devastating effect on a case; the result – a discredited expert witness. 
In addition to sharing the secret with you, I will show you how I analyzed the case.  

The plaintiff was Sally Signal, a retired head nurse of an operating room. She was 
used to being in charge and had a headstrong personality. She went into the 
hospital for signs of a possible stroke; had a small amount of left-sided weakness 
and was alert and oriented. Janet Wister RN escorted her to the bathroom and 
instructed her repeatedly to not get up off the toilet without asking for assistance. 
Janet waited outside the door for Sally to call for help. When Sally was finished in 
the bathroom, she got up on her own without calling to Janet and fell and fractured 
her ankle. 

Was there a breach of duty? 

I was the defense expert witness. Let’s look at Janet’s responsibility to Sally. Was 
there a patient–nurse relationship between Sally and Janet? Yes, Sally was a 
patient in the hospital. Janet was an employee of the hospital and therefore had a 
duty to Sally. Furthermore, Janet was assigned to care for Sally and to use safety 
measures to protect Sally from harm. 

Safety measures include interventions such as 

 walking with a patient to the bathroom, 
 assessing her for signs of dizziness or weakness, 
 instructing her to call for help before getting up off the toilet, and 
 standing outside her room in order to hear a call for help. 

Falls in the bathroom raise the question of whether the patient should have been 
left alone in the bathroom. Was that a safe decision or a reasonable judgment under 
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the circumstances? The analysis of cases often hinges on whether the fall was 
foreseeable given the circumstances and the evidence of the patient’s capabilities. 
Safety considerations override privacy needs. 

The plaintiff attorney and defense attorney both hired nursing expert witnesses to 
evaluate this case and determine if Janet breached her duty. I was the defense 
expert witness.  

The plaintiff’s expert was Mary, who had a little secret. During her deposition, 
Mary testified that she was not working because she had multiple sclerosis. After 
the deposition, the attorney asked the Board of Nursing about the status of Mary’s 
license. 

The Board of Nursing employee asked, “Would you like to know about the 
disciplinary action against her license?” 

The defense attorney discovered that Mary had been reported to the Board of 
Nursing because she wrote herself 23 prescriptions for a sedative using her 
physician husband’s prescription pad. Her license was suspended and later 
restored. 

The case proceeded to trial. At the trial, Janet testified that she stood outside of the 
patient’s bathroom door. She listened for Sally to call for help. The next thing she 
heard was the sound of Sally falling onto the floor. Sally required surgery to her 
fractured ankle and did not heal well and was left with a limp. 

When Mary sat in the witness box, the judge allowed the defense attorney to 
confront Mary about her license suspension. The jury members looked shocked. 
Mary’s credibility was destroyed; this resulted in a discredited expert witness. 

I testified that Janet followed the standard of care and here’s why. She instructed 
Sally to wait for help before trying to stand up. Janet made a judgment call that 
Sally would follow instructions. It was Sally’s decision to ignore Janet’s help that 
led to her injury. 
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In this case, the jury was asked to determine if there was a breach in the standard 
of care. They can determine if Sally’s actions contributed to her injury. There are 
two models for how U.S. state laws deal with this issue. 

In pure contributory negligence, the judge or jury determines whether the plaintiff 
was negligent. If the plaintiff is even remotely responsible for her own injury, she 
cannot receive any money from the defendant. This is true even if the negligence is 
only 1 percent. 

Since this is a harsh standard, most states use a model called comparative 
negligence. In pure comparative negligence, even if the plaintiff is found to be at 
fault to some degree, he may still recover damages minus his degree of fault. For 
example, if the defendant is found to be 70% negligent, the person who suffered 
the injuries could recover 70% of the damages. 

In modified comparative negligence, the defendant and plaintiff can be assigned a 
percentage of the fault. However, if the judge decides that the plaintiff is at fault to 
a certain degree, she cannot recover any money from the defendant. Some states 
put this limit at 50% and some at 51%. In the states using 50%, the plaintiff cannot 
be paid any money if she is believed to be 50% negligent. In the other states, the 
plaintiff will not be paid any money if she is 51% or more negligent. 

Sally’s case was tried in a state with a 51% or more comparative negligence rule. 
The jury concluded that Sally contributed to her injuries by not waiting for help to 
get off the toilet. They assigned her to be 90% negligent. They did not award Sally 
any money.  

The plaintiff’s discredited expert witness harmed the case. 

Be sure to get a copy of How to be a Successful Expert Witness – perfect for any 
LNC who is an expert or who is thinking of becoming one. Use the link 
http://LNC.tips/expertwitness and use the code listened to get a 25% discount.  

Do you want to talk with Pat Iyer? In our call you will  

 Create a crystal-clear vision for your legal nurse consulting 
business 



Copyright 2018 The Pat Iyer Group podcast.legalnursebusiness.com 6 
 

 Uncover the hidden challenges that could be sabotaging your 
success as a legal nurse consultant 
 Leave the session renewed, re-energized and inspired to tackle your 
challenges 
 
With close to 30 years in business as a Legal Nurse Consultant, one of the most 
rewarding things I get to do these days, is work with coaching clients to help them 
grow, organize and automate their businesses. Book your call with me by going to 
this link: Http://LNC.tips/gethelp.  

I’ve got a phenomenal resource for you just waiting on LegalNurseBusiness.com. 
My online training and books are designed to help LNCs discover ways to 
strengthen their skills and businesses. Check them out at legalnursebusiness.com. 

Many of us are lifelong learners who enjoy the chance to keep expanding our 
knowledge. Just like the book of the month clubs, LNCEU.com gives you two 
online trainings every month. We have a yearly payment plan that saves you over 
$50 compared to paying monthly, and each program is hugely discounted. Look at 
the options at LNCEU.com. 

The LNCAcademy.com is the coaching program I offer to a select number of 
LNCs. You get my personal attention and mentorship so that you can excel and 
build a sturdy foundation for your LNC practice. Get all the details at 
LNCAcademy.com. 

 

 


