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When the LNC is Screening a Medical Malpractice Case for Merit 

 
You are a legal nurse consultant who is asked to be involved in screening a 
medical malpractice case for merit. The medical records are in hand; someone 
needs to review them. Who should review them, and in what sequence, depends on 
numerous factors. When should the attorney screen the case and when should an 
LNC? This is Pat Iyer with the latest edition of Iyer’s Insights. 
 
Attorney Screening a Medical Malpractice Case 

A plaintiff attorney with solid knowledge of the medical issues involved in the 
case, and particularly when the records are not voluminous, might do the initial 
assessment of the records. 

This is feasible when the attorney has managed several similar claims and is well-
versed in the subject matter.  The attorney’s initial evaluation may be all that is 
needed to determine whether to send the records directly to a testifying expert. 

Defense counsel or risk management personnel may also have experience 
reviewing similar claims. They should become familiar with the records before 
sending them out to an expert or consultant. 

When Only an LNC Will Do 

Suppose the attorney has in-depth knowledge of the medical and legal issues 
involved in a claim but there are extensive records.  The time it would take the 
attorney to go through these records often makes it more expedient for the LNC to 
organize the records, conduct an initial review, and summarize the issues. 

Likewise, if the attorney is not very knowledgeable about the medicine involved, it 
is helpful to have an LNC review the material, perform any medical research 
needed, and provide a report and recommendation to the attorney. 
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Aside from saving the attorney numerous hours in review and research, this 
approach has the benefit of readying the records for review by a medical expert. 
With the records already organized and summarized, the expert or experts may be 
able to review the material more efficiently, providing some savings to the attorney 
and client. 

Subcontractors for the legal nurse consultant 

A legal nurse consultant with a versatile background may feel quite comfortable 
reviewing a variety of cases. At other times, and for other LNCs, hiring a 
subcontractor with clinical expertise in the area in question may make sense. 

Some LNCs hire other LNCs or nursing expert witnesses willing to work at a 
subcontractor rate. I have found it is also possible to hire a physician who will act 
as a subcontractor for screening a medical malpractice case at a lower rate than an 
expert witness rate. 

Want to Know More? 

As a legal nurse consultant, you play a crucial role in helping attorneys identify 
medical malpractice cases that are meritorious. There is a lot at stake in a medical 
malpractice case – the costs, the potential recovery for the plaintiff and the 
reputations of the defendants. 

Using your medical knowledge and analytical skills, you are in a prime position to 
help attorneys understand the merits of a medical malpractice claim. You can be 
the light that guides the attorney to the meritorious claims. 

I have a 90-minute online training for you called Medical Malpractice LNC Case 
Screening. This program is ideal for legal nurse consultants and medical expert 
witnesses. 

In this 90-minute program, you will learn: 

 How to establish the standard of care 
 How to identify theories of liability 
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 How to use key elements of effective case screening 
 How to spot case winners and losers 
 How to avoid pitfalls of medical record analysis 

Presenters: Pat Iyer and Barbara 
Levin 

Join us for 90 minutes as I teach this 
program as an experienced legal 
nurse consultant and expert witness 
with Barbara Levin, also an 
experienced LNC and expert.  

We give you insider tips on the legal 
nurse consultant’s role in the complex world of medical malpractice. We have 
combined 44 plus years reviewing cases as expert witnesses; we share our deep 
knowledge with you.  

You’ll hear about our most memorable cases and what lessons you may learn from 
them. Get the critical details about screening a medical malpractice case by 
investing in a program specific to screening medical malpractice cases. Go to this 
link: http://LNC.tips/screening 
and use the code Listened to get a 25% discount on the program.  

Let’s apply the concepts of screening a case to this story of a dead 
woman who awoke in the OR. Is this a valid medical malpractice case? 

A story of a medical event got my attention. Colleen Burns took an overdose of 
medications and was brought to the emergency department of St. Joseph’s Hospital 
Health Center. A series of mistakes led to a near catastrophe. Colleen was in a 
coma after the overdose, but did not meet the criteria for brain death. 

There were clinical signs Colleen was alive. The day before her organs were to be 
removed, a nurse performed a Babinski test by scraping the bottom of her foot. 
Colleen’s toes curled downward. Her nostrils flared in the prep area outside the 
OR; she was breathing independently from the ventilator she was attached to. Her 
lips and tongue moved. 
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Some of the details of her condition have been kept private, but there are 
indications a physician ignored warnings by a nurse that the patient was alive. 
Colleen was lying on the operating room stretcher about to have her organs 
harvested when she opened her eyes and looked at the light. That act allowed her 
to keep her organs. 

Worse, the hospital did not do a root cause analysis investigation into the bizarre 
circumstances of Colleen Burns’ care until it was prompted to do so by the 
Department of Health. 

Colleen left the hospital 2 weeks later. Her mother said she was never upset about 
the incident; she was so depressed it did not make a difference to her. She 
committed suicide 16 months later.  

This is the kind of strange story that makes you nervous when you must go into the 
morgue with a patient. Stories of dead people sitting up or talking have frightened 
healthcare providers for years. Does this really happen? We know now that it did 
to Colleen Burns. 

Is this a viable medical malpractice case? 

Let’s think about the elements of a valid case.  

Duty – the staff were responsible to Colleen and had a duty to provide care for this 
seriously ill woman. 

Did they breach their duty? They had a duty to determine that she was dead 
before planning to harvest her organs. They breached that duty by inadequately 
assessing Colleen to be sure she was dead. 

Did the breach cause damages? Here is where the medical malpractice case falls 
apart. Colleen did not lose organs. If the staff had gone ahead with the organ 
harvesting, it is unlikely we would know anything about the signs of life Colleen 
displayed. Colleen did not suffer psychological damages from the incident. She 
was not more anxious or more depressed. 
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Moreover, she did not see it as a second lease on life, an opportunity to be glad to 
be alive. She was beyond that point. Colleen showed she did not want to live when 
she killed herself. 

Colleen’s family did not file a lawsuit against any of her providers. If they had, I 
wonder how a jury would react to this story. It is a horrifying one, and even if there 
were no damages, would a jury be persuaded to award Colleen’s family money?  

Be sure to take advantage of our online training on how LNCs are involved in case 
screening by going to this link: http://LNC.tips/screening and use the code 
Listened to get 25% discount off the price. 

Check out the webinars, teleseminars, courses and books at 
legalnursebusiness.com. Expand your LNC skills with our resources. 

Explore coaching with Pat Iyer at LNCAcademy.com to get more clients, make 
more money and avoid expensive mistakes. 

Invest in the monthly webinars at LNCCEU.com for 2 webinars each month 
designed to deepen your knowledge and skills.  

  

 


