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Miscellaneous Issues 

Foreign Reporting 

Form W-8BEN 
 
Foreign persons are subject to U.S. tax at a 30% rate on income they receive from U.S. sources 

that consists of:  

 Interest (including certain original issue discount (OID));  

 Dividends;  

 Rents;  

 Royalties;  

 Premiums;  

 Annuities;  

 Compensation for, or in expectation of, services performed;  

 Substitute payments in a securities lending transaction; or  

 Other fixed or determinable annual or periodical gains, profits, or income.  

 This tax is imposed on the gross amount paid and is generally collected by withholding 

under section 1441. A payment is considered to have been made whether it is made directly to 

the beneficial owner or to another person, such as an intermediary, agent, or partnership, for the 

benefit of the beneficial owner.  

 In addition, section 1446 requires a partnership conducting a trade or business in the 

United States to withhold tax on a foreign partner's distributive share of the partnerships 

effectively connected taxable income. Generally, a foreign person that is a partner in a 

partnership that submits a Form W-8BEN for purposes of section 1441 or 1442 will satisfy the 

documentation requirements under section 1446 as well.  



 

 

 



Form W-8ECI 

  

 Foreign persons are generally subject to U.S. tax at a 30% rate on income they receive 

from U.S. sources. However, no withholding under section 1441 or 1442 is required on income 

that is, or is deemed to be, effectively connected with the conduct of a trade or business in the 

United States and is includible in the beneficial owner's gross income for the tax year.  

 This withholding exemption does not apply to personal services income and income 

subject to withholding under section 1445 (dispositions of U.S. real property interests) or section 

1446 (foreign partner's share of effectively connected income).  

 Income effectively connected with the conduct of a trade or business in the United States 

is not a withholdable payment under chapter 4 and thus is not subject to withholding under 

sections 1471 or 1472. If you receive effectively connected income from sources in the United 

States, you must provide Form W-8ECI to:  

1. Establish that you are not a U.S. person,  

2. Claim that you are the beneficial owner of the income for which Form W-8ECI is 

being provided or are an entity engaged in a U.S. trade or business submitting 

Form W-8ECI on behalf of your owners or partners, and  

3. Claim that the income is effectively connected with the conduct of a trade or 

business in the United States.  

If you expect to receive both income that is effectively connected and income that is not 

effectively connected from a withholding agent, you must provide Form W-8ECI for the 

effectively connected income and Form W-8BEN, Form W-8BEN-E, Form W-8EXP, or Form 

W-8IMY (as appropriate) for income that is not effectively connected. 

 



 

 



Allocations in Settlement Agreements – Taxable VS Nontaxable 

 Some settlements may be all or partly taxable and that decides which box to report the 

payments in.  See the following table: 

      Type of Damage Taxable to the 
Client as 
Income? 

Who Says? 

Lost wages/back pay and front pay  Yes 

  

26 U.S.C. § 104(a)(2); 
Commissioner v. Schleier, 
515 U.S. 323 (1995). 

Compensatory damages for emotional 
distress, pain and suffering 

(NOT associated with personal physical 
injury and NOT including medical 
expenses from emotional distress) 

Yes 

   

  

26 U.S.C. § 104(a)(2) 

Compensatory damages for emotional 
distress, pain, and suffering 

(associated with personal physical injury)  

No 

   

26 U.S.C. § 104(a)(2) 

Medical expenses associated with 
emotional distress 

No  26 U.S.C. § 104(a)(2) 

Punitive damages 

EVEN IF ASSOCIATED WITH 
PHYSICAL INJURY  

Yes 

  

26 U.S.C. § 104(a)(2) 

Damages arising from a personal physical 
injury or sickness  

No 26 U.S.C. § 104(a)(2) 

Liquidated damages (such as FLSA, 
FMLA, ADEA) 

Yes 

  

  

Commissioner v. Schleier, 
515 U.S. 323 (1995) (where 
liquidated damages are 
punitive in nature, they are 
taxable under 26 U.S.C. § 
104(a)(2)).  

Attorneys’ fees and costs of suit associated 
with employment discrimination claims 

No 26 U.S.C. § 62(a)(20); (e)    

(this is the first CRTRA) 



 On Form 1099-misc, taxable portions of a settlement for severance pay are reported in 

Box 7, Non-Employee Compensation.  Other taxable settlement amounts that are not for services 

are reported in Box 3, Other Income.  Examples of these are: 

Generally, all punitive damages, any damages for nonphysical injuries or sickness, and 

any other taxable damages. Report punitive damages even if they relate to physical injury or 

physical sickness. Generally, report all compensatory damages for nonphysical injuries or 

sickness, such as employment discrimination or defamation. However, do not report damages 

(other than punitive damages): 

a. Received on account of personal physical injuries or physical sickness; 

b. That do not exceed the amount paid for medical care for emotional distress; 

c. Received on account of nonphysical injuries (for example, emotional distress)      under 

a written binding agreement, court decree, or mediation award in effect on or issued by 

September 13, 1995; or  

d. That is for a replacement of capital, such as damages paid to a buyer by a contractor 

who failed to complete construction of a building. 

Damages received on account of emotional distress, including physical symptoms such as 

insomnia, headaches, and stomach disorders, are not considered received for a physical injury or 

physical sickness and are reportable unless described in b or c above. However, damages 

received on account of emotional distress due to physical injuries or physical sicknesses are not 

reportable.  Also report liquidated damages received under the Age Discrimination in 

Employment Act of 1967. 

 

Questions????? 
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