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Introduction: Capital Punishment and the Eighth Amendment 
The Bill of Rights, ratified in 1791, contains the first 10 amendments to the U.S. Constitution. These 
amendments limit the power of government and protect the rights of the people. The Eighth Amendment 
prohibits cruel and unusual punishment. Since 1791, courts and the public have had varying ideas about 
which crimes and which punishments were cruel and unusual. Today, the most controversial punishment is 
the death penalty, also called capital punishment.

In recent years the Supreme Court has sometimes considered “evolving standards of decency” to determine 
whether a punishment qualifies as cruel and unusual. The Court’s modern Eighth Amendment cases have 
considered both the kind of punishment and the kind of crime that can be eligible for that punishment. For 
example, in Colonial times public whippings were common and thought of as an effective way to deter others 
from committing crimes. This kind of punishment today does not align with evolving standards of decency 
and would be considered cruel and unusual, no matter what crime was being punished. In addition, during 
the Colonial period, many felonies were considered punishable by death. Now the death penalty’s use is 
much more limited, and it is considered constitutional only when used to punish those convicted of certain 
catgories of murders.

In the 1700s, a movement to abolish capital punishment gained momentum in the Colonies. By the turn 
of the century, a handful of states had reformed their practices to make fewer crimes punishable by death. 
By the mid-1800s, more significant reforms were enacted. Some states switched from public hangings to 
private hangings. And other states took even bigger steps: Michigan banned the death penalty altogether, 
and other states severely limited the crimes for which a guilty person could be sentenced to death. For 
example, in some states only a conviction for first-degree murder could lead to punishment by death.

Since Michigan’s abolition of the death penalty in 1847, several states have followed suit.1 As of 2021, 
capital punishment is banned in 23 states. In three additional states, the governor has declared a temporary 
halt to the use of the death penalty.2 And other states that have authorized it very rarely carry out executions. 
As a result, the number of executions has decreased over time. Since 2015, there have been an average of 
about 25 executions per year in the United States, about half of the average 20 years earlier.3

Since 1968, the Supreme Court has heard several death penalty cases. These cases have addressed a 
variety of issues, including what crimes are eligible for capital punishment, which defendants are ineligible 
(because of age or disability), and how executions can be carried out consistent with the Eighth Amendment. 
In the case of Furman v. Georgia (1972), the Court heard arguments that the death penalty was being 
arbitrarily applied and was more often applied to Black defendants, even when they committed similar 
crimes as White defendants. The Court ruled that the death penalty must have specific standards and 
guidelines in order for it to be a sentencing option. This halted the use of the death penalty at the time. It 
was reinstated just a few years later in Gregg v. Georgia (1976), when the Court accepted several states’ new 
sentencing laws that provided specific standards for imposing the death penalty. (Learn more in the Juvenile 
Justice System Inquiry Pack.) 

Over the last 50 years, the Court has also ruled that execution is an excessive punishment for certain crimes, 
and that it is an excessive punishment for certain categories of people. Those categories include people who 
were under age 18 at the time of the crime and people with intellectual disabilities. 

The death penalty continues to be a hotly debated topic in the United States. 
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Early Reform
Source A: “An Address to the Legislature of Kentucky on the Abolition of Capital Punishments in the 
United States and the Substitution of Exile for Life.” (1823)4

Source A Information: The author of this text, G.F.H. Crockett, was a medical doctor, university lecturer, 
writer, and scholar in Kentucky. In 1823, he shared this essay with the Kentucky legislature, around 
the same time that he corresponded with former president James Madison about the topic of capital 
punishment.5 He was also a religious man. Some of his other writings focused solely on religion. Crockett 
was not alone in his examination of the death penalty and his advocacy against it. Similar debates were 
happening in Pennsylvania, Massachusetts, Virginia, New York, and New Jersey.6 

Glossary of terms from the source:

• Arrogate: claim without good reason

• Incontrovertible: undisputed

• Divine Authority / Omnipotent / HIM / He: synonyms for God

• Prerogative: right or privilege

Questions to Consider for Source A:

1. Observe: What do you notice first about the information in this source?

2. Reflect: How does religion influence Crockett’s thinking about the death penalty? How does he use his 
religious beliefs to argue against the death penalty? Do you think his arguments are strong? Why or why 
not?

3. Question: What questions do you have about this source?
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The Press Weighs In
Source B: “The Death in the Chair” from The Princeton Union (Minn.) (1899)7

Source B Information: Martha M. Place was the first women to die in the electric chair. She was convicted 
of murdering her stepdaughter and attacking her husband with an axe and was later put to death in 1899. 
Her story was national news. 



© 2022 Street Law, Inc. 5

Capital Punishment and the Eighth AmendmentLegalTimelines.org Inquiry Pack

Source C: “Should the Death Penalty Go?” from New York Tribune (1920)8

Source C Information: In a previous edition, New York Tribune editors published an editorial article 
advocating the abolition of the death penalty. In this edition from March 28, 1920, editors published several 
letters to the editor that readers wrote in response to the original editorial. 

Glossary of terms from the source:

• Deterrent: something that discourages someone from doing something

Questions to Consider for Sources B and C:

1. Observe: What stands out to you about these sources?

2. Reflect: What can these excerpts from newspapers tell you about opinions on capital punishment during 
the time? 

3. Question: What questions do you have about these sources?
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The Court Rules and the Court Rules Again
Source D: Opinion in Furman v. Georgia (1972)9 

Source D Information: In 1972, the Supreme Court ruled that the death penalty was a violation of the 
Eighth Amendment. They considered it to be “cruel and unusual punishment.” It was a 5-4 decision with 
each of the justices in the majority writing their own reasoning, which is rare for Supreme Court cases. Three 
of the justices, including Justice White, were concerned about the racial bias in death penalty sentences, 
which were more often given to Black defendants than White defendants. These justices were most worried 
about how the death penalty law was applied. On the other hand, two justices, including Justice Marshall, 
argued that death penalty alone was “cruel and unusual punishment.” After the Court’s decision, more than 
630 death sentences were vacated and many thought the death penalty would be completely abolished from 
American life. However, in 1976, the case of Gregg v. Georgia allowed the death penalty to be widespread 
once again. 
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Source E: Letter from Ruth Green to Justice William O. Douglas (1972)10

Source E Information: Justice William O. Douglas wrote one of five concurring opinions in the Furman v. 
Georgia case, which temporarily halted the death penalty in the United States. Not much is known about the 
author of this letter, Ruth Green. The letter is part of Justice Douglas’s papers and is now held by the Library 
of Congress.  

Glossary of terms from the source: 

• Fiends: criminals

• Unmitigated: unconditional, absolute

Transcription:  

June 29, 1972

Mr. Justice Douglas
The Supreme Court
Washington, D.C. 

Sir:

In addition to the prayers I say nightly to 
Almighty God is the earnest plea that the 
next victim of  the fiends, for whom you 
have such unmitigated compassion, will be 
the person nearest and dearest to you.

Very Sincerely, 
Ruth Green
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Source F: Opinion in Gregg v. Georgia (1976)11

Source F Information: In 1972 (four years before Gregg v. Georgia), in Furman v. Georgia, the Supreme 
Court found in favor of Furman, which paused capital punishment in Georgia for several years based on the 
finding that the application of the death penalty was arbitrary and discriminatory. In response, 35 states, 
including Georgia, passed new laws with standards and guidelines for capital punishment.12 

In 1976, the Court heard Gregg v. Georgia. It ruled 7-2 for Georgia and established a test to determine if 
capital punishment is constitutional. The test stated that capital punishment was constitutional so long as 
1) state laws included criteria for sentencing and 2) the criteria took into account the defendant’s criminal 
record and personal character. In 1977, capital punishment resumed. The excerpt above is from the plurality 
opinion written by Justice Potter Stewart. A plurality opinion is joined by the most justices but not a majority 
(5 justices).

Questions to Consider for Sources D, E, and F:

1. Observe: What do you notice first about these sources? 

2. Reflect: Using these three sources, what similarities and differences can you draw between public 
opinion and judicial opinion on capital punishment? What are the advantages and disadvantages of the 
Court’s considering public opinion in its decision making? 

3. Question: What questions do you have about these sources?
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Modern Reform
Source G: Senate Judiciary Committee Hearing on “Protecting the Innocent: Proposals to Reform the 
Death Penalty” (2002)13

Source G Information: The “Innocence Protection Act” was proposed in response to advances in DNA 
testing that found many people convicted of crimes were actually innocent, including some people who were 
sentenced to death. Representative William Delahunt (D-Mass.) provides his testimony in support of the bill, 
which was eventually signed into law in 2004. It required that people convicted of federal crimes receive 
post-conviction DNA testing. It also improved the process and standards for lawyers representing defendants 
who might be sentenced to death for their alleged crimes.

Questions to Consider for Source G:

1. Observe: What do you notice first about this source?

2. Reflect: Based on his testimony, what do you think is Representative Delahunt’s opinion of the death 
penalty? Why? What does his testimony tell you about the status and effectiveness of the death penalty 
in the United States at the time?

3. Question: What questions do you have about this source?
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Inquiry Question
Historically, what did people think about capital punishment in the United States? 

What are the advantages and disadvantages of considering public opinion when the Court makes 
a decision on the meaning of the Constitution? 

Use the sources above and the timeline to support your answer. 
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Extension Inquiry Question
Do you think the death penalty should be considered “cruel and unusual punishment”? 

Research current arguments that support and oppose this position. After weighing the evidence, develop 
your argument using those sources, the sources above, and the timeline.
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