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Inquiry Question: What impact has the incorporation doctrine had on federalism (the 
division of power between the federal and state government)?  
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Introduction: Incorporation Doctrine 
The Bill of Rights is the first 10 amendments to the Constitution, which protect specific individual rights like 
the right to free speech and the right against self-incrimination. As originally written, the Bill of Rights applied 
only to the national government, not to state governments. In Barron v. Baltimore (1833), the Supreme 
Court stated clearly that the Bill of Rights (the Fifth Amendment specifically) only applied to the federal 
government. Therefore, state governments sometimes infringed upon rights guaranteed in the first 10 
amendments.

After the Civil War, the 14th Amendment was ratified and granted citizenship to formerly enslaved people. 
It also guaranteed that, “No state shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.” 
However, those words did not immediately or automatically require state governments to stop infringing on 
the rights of their citizens. In fact, up until 1925, the Supreme Court ruled in some cases that the Bill of 
Rights did not apply to the states.

In 1925, the Supreme Court ruled in what is considered the first incorporation case—Gitlow v. New York. 
The Court held that the First Amendment’s provision protecting free speech, which states that the federal 
“Congress shall make no law… abridging the freedom of speech,” also applies to state governments. Over 
time the Supreme Court has applied almost all of the Bill of Rights’ protections to the states using the 14th 
Amendment’s Due Process Clause through a process called incorporation. 

In 1937 in Palko v. Connecticut, the Supreme Court explained how it would apply the incorporation doctrine 
and decide whether a right should be incorporated against the states. In future cases, the Supreme Court 
would weigh whether that right is essential to “a scheme of ordered liberty,” and “so rooted in the traditions 
and conscience of our people as to be ranked fundamental.” Because the incorporation of rights was 
accomplished over many years and on a case-by-case basis, the process is known as selective incorporation. 

Some important incorporation cases involve the following rights: freedom of press (Near v. Minnesota, 
1931), right to counsel in capital cases (Powell v. Alabama, 1932), freedom of assembly (DeJonge v. Oregon, 
1937), freedom of religion (Cantwell v. Connecticut, 1940), prohibiting establishment of religion (Everson 
v. Board of Education, 1947), protection from illegal searches (Mapp v. Ohio, 1961), protection from cruel 
and unusual punishment (Robinson v. California, 1962), right to counsel in non-capital felony cases (Gideon 
v. Wainwright, 1963), right to a speedy trial (Klopfer v. North Carolina, 1967), protection against double 
jeopardy (Benton v. Maryland, 1968), right to keep and bear arms (McDonald v. Chicago, 2009), and most 
recently the protection from unreasonable fines (Timbs v. Indiana, 2019).

Today most, but not all, amendments have been applied to state governments. The few notable exceptions 
are the Third Amendment prohibition of quartering troops in private homes during peacetime, the Fifth 
Amendment guarantee to a grand jury, and the Seventh Amendment right to a jury trial in civil cases. 

The adoption of the incorporation doctrine allows citizens to challenge their states in federal court if the state 
infringes on many of the protected liberties guaranteed in the Bill of Rights. This has changed the balance 
of division of the duties and powers that the Founders set forth in the system of federalism established in 
the original Constitution. Ultimately, through incorporation, the federal government’s role has expanded into 
areas originally controlled by the states. 
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Constitutional Amendments and Incorporation 
Source A: The Bill of Rights1

Source A Information: As originally written, the Bill of Rights applied only to the federal government. The 
Bill of Rights guarantees fundamental rights and limits the federal government. Note: In this broadside of the 
Bill of Rights, the term “Article” is used instead of the term now more commonly used “Amendment.”
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Source B: The 14th Amendment to the U.S. Constitution2 

Source B Information: In 1868, the 14th Amendment was ratified to guarantee citizenship to enslaved 
people and establish birthright citizenship (all people born in the United States are automatically U.S. 
citizens). The 14th Amendment extended the fundamental freedoms by prohibiting states from passing 
or enforcing laws that conflicted with those established in the Constitution. It also prohibited states from 
depriving its citizens of due process of law and denying them equal protection of the law. Over time, the 
Supreme Court handed down many decisions that also prohibited state governments from infringing on 
specific rights found in the Bill of Rights. 

Questions to Consider for Sources A and B:

1. Observe: What do you notice first about each source? 

2. Reflect: How are these two sources related? What evidence is there in Source A that the Bill of Rights 
originally applied only to the federal government? How does the 14th Amendment (Source B) extend the 
rights guaranteed in the Bill of Rights (Source A) to the states? 

3. Question: What questions do you have about these sources? 
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Incorporating the First Amendment
In 1902 New York passed the criminal anarchy law, which made advocating for the overthrow of the 
government a felony. The law stated:

A person is guilty of criminal anarchy when (a) he advocates the overthrow of the existing form 
of government of this state by violence, or (b) with knowledge of its contents, he publishes, sells 
or distributes any document which advocates such violent overthrow, or (c) with knowledge of its 
purpose, he becomes a member of any organization which advocates such violent overthrow.

During the Red Scare, a period of time after the Russian Revolution when many Americans feared the spread 
of communism, Benjamin Gitlow was the manager of The Revolutionary Age, a socialist magazine. In 1919, 
The Revolutionary Age published the Left Wing Manifesto, which explained the principles of socialism. Gitlow 
was arrested for violating the criminal anarchy law and was convicted. He challenged his convicted because 
he said the New York law violated his First Amendment right to free speech and free press found in the U.S. 
Constitution’s Bill of Rights. In 1925, the U.S. Supreme Court heard the case Gitlow v. New York. 

Source C: Benjamin Gitlow Mug Shot3

Source C Information: The Supreme Court case that challenged Benjamin Gitlow’s arrest, Gitlow v. New 
York (1925), is commonly considered the first incorporation case.
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Source D: Majority Opinion Gitlow v. New York (1925)4

Source D Information: In Gitlow v. New York, the Supreme Court decided 7-2 for New York. The Court found 
that Gitlow’s speech could be restricted by the state. However, an important precedent was set establishing 
that while the Bill of Rights originally only limited the federal government, the 14th Amendment’s Due Process 
Clause applied the Bill of Rights to the states. 

Glossary of key terms from the source: 

• Abridgement: infringement on rights

• Confer: bestow

• Determinative: having the power to determine 

• Immunity: freedom from penalty

• Unbridled: uncontrolled

Questions to Consider for Sources C and D:

1. Observe: What do you notice first about each source? What do you notice about Benjamin Gitlow by 
looking at the pictures in Source C? 

2. Reflect: How are these two sources related? What do you learn about Benjamin Gitlow by reading the 
caption in Source C? How does Source D explain the use of the 14th Amendment to incorporate the First 
Amendment freedom of speech? How might this decision have begun a new era in federalism?

3. Question: What questions do you have about these sources? 
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Selective Incorporation
Source E: Clarence Earl Gideon Petition for Certiorari5

Clarence Earl Gideon was accused of petty larceny (stealing a small amount of cash), which was a felony in 
Florida. While on trial, he asked to have an attorney appointed to him because he was indigent (experiencing 
extreme poverty). His request was denied because Florida law only provided attorneys for those accused 
of capital offenses (crimes for which the person could receive the death penalty). Gideon was convicted 
and received a five-year prison sentence. He appealed his case to the U.S. Supreme Court. In Gideon v. 
Wainwright (1963), the Supreme Court ruled unanimously for Gideon and incorporated the Sixth Amendment 
right to counsel guaranteeing indigent defendants court-appointed counsel. 

Source E Information: The source is a petition for certiorari (request for the Court to take the case) filed in 
forma pauperis in Gideon’s own handwriting. To file in forma pauperis, a petitioner must show they cannot 
pay the filing or attorney fees. In forma pauperis briefs do not need to follow many of the requirements of 
paid petitions. Many in forma pauperis are filed by incarcerated people like Gideon. 
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Glossary of key terms from the source:

• writ of habeas corpus: legal term for an order requiring a person under arrest to be brought before a 
judge where the government must show lawful grounds for their arrest. A person applies (petitions) for a 
writ of habeas corpus when they ask a court to review their case to make sure their arrest and detention 
is lawful.

Source F: Majority Opinion in Timbs v. Indiana (2019)6 

The most recent provision of the Bill of Rights to be incorporated was the Excessive Fines Clause of the 
Eighth Amendment. The Eighth Amendment states that “Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments inflicted.” The protections against excessive bail and 
cruel and unusual punishment have been applied to the states for many years. However, the Court had not 
fully incorporated the Eighth Amendment’s protection from excessive fines until 2019. 

Tyson Timbs was arrested for selling narcotics and the state of Indiana seized his Land Rover SUV valued 
at $42,000. Timbs challenged the seizure arguing that the Eighth Amendment should be incorporated to 
protect him from Indiana’s seizure, which he claimed was an excessive fine. The U.S. Supreme Court heard 
his case in Tyson Timbs and a 2012 Land Rover v. the State of Indiana.

Source F Information: In Timbs v. Indiana, the Supreme Court decided unanimously for Timbs that the 
Eighth Amendment Excessive Fines Clause is an incorporated protection applicable to the states. The above 
is an excerpt of the majority opinion written by Justice Ruth Bader Ginsburg.
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Questions to Consider for Sources E and F:

1. Observe: What do you notice first about these sources? 

2. Reflect: How are these two sources related? In Source E, how does the opinion in Gideon v. Wainwright 
explain the use of the 14th Amendment to incorporate the Sixth Amendment right to counsel? What 
consequences might the decision in Gideon v. Wainwright have had on state governments? In Source F, 
how does Justice Ginsburg explain the incorporation doctrine? Why is it important for the Supreme Court 
to incorporate a right?

3. Question: What questions do you have about these sources?
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Inquiry Question
What impact has the incorporation doctrine had on federalism (the division of power between the 
federal and state government)? 

In your answer, use the timeline and the available sources to support your definition.
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Extension Inquiry Question
The 14th Amendment was ratified in 1868. Over the years most of the guarantees in the Bill of Rights have 
been incorporated against the states on a case-by-case basis. The U.S. Supreme Court decided its first 
incorporation case in 1925 and its most recent in 2019. 

Why has it taken over 150 years to incorporate most of the Bill of Rights? 

Suggested Resources:

• The 14th Amendment and Incorporation (Introductory Level), January 19, 2022, National Constitution 
Center 

• The Fourteenth Amendment Due Process Clause, Interactive Constitution, National Constitution Center 

• The 14th Amendment and the “Second Bill of Rights,” Constitutional Rights Foundation

https://constitutioncenter.org/interactive-constitution/educational-video/the-14th-amendment-and-incorporation-introductory-level
https://constitutioncenter.org/interactive-constitution/interpretation/amendment-xiv/clauses/701
https://www.crf-usa.org/bill-of-rights-in-action/bria-7-4-b-the-14th-amendment-and-the-second-bill-of-rights
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