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Introduction: The Devolution Revolution 
Among the enumerated (listed) powers granted to Congress in Article 1 of the U.S. Constitution is the power 
to regulate commerce “among the several states.” Article 1, Section 8, Clause 3 is known as the “Interstate 
Commerce Clause” or simply the “Commerce Clause.” But what is the exact definition of “commerce”? 
Commerce is generally defined as the buying and selling of goods. Interstate commerce is the buying and 
selling of goods across state borders. 

Legislators, lawyers, politicians, and businesspeople have argued over the scope and limits of the commerce 
power granted to Congress. Until the 1980s, Congress and the Supreme Court of the United States tended 
to view the commerce power expansively. In other words, the commerce power was used to justify a wide 
range of congressional powers and legislation, some of which have only a weak connection to interstate 
commerce. As the definition of “commerce… among the several states” or “interstate commerce” became 
more expansive, the involvement of the federal government in what was once considered state functions 
increased. (Learn more in the Commerce Clause Inquiry Pack and the Federalism Timeline.)  

This expansion of the commerce power slowed when President Ronald Reagan was elected in 1980. Part 
of President Reagan’s agenda was “New Federalism,” which aimed to reduce the federal government’s role 
in areas historically left to the states. New Federalism urged devolution, a return of many responsibilities 
assumed by the federal government to the state governments, particularly in the areas of social and 
economic assistance and regulation. Reagan’s New Federalism included cutting taxes, trimming spending, 
and reducing the role of federal government regulation over the states. President Reagan famously said, 
“All of us need to be reminded that the federal government did not create the states; the states created the 
federal government.” This period, beginning in the late 1980s, became known as the Devolution Revolution.  

During the Devolution Revolution, legislation was also passed to return responsibilities to the states. Much 
of the legislation changed the funding of existing programs to block grants in which the federal government 
provides a set amount of funding to help the state to achieve an aim, but the state designs and administers 
the program. Block grants gave the states more autonomy (power within a state’s borders) and authority, but 
they also meant states would assume any costs above the amount the federal government provided in the 
block grants. In 1996, President Clinton signed the Personal Responsibility and Work Opportunity Act, which 
replaced the existing Aid to Families with Dependent Children program with a block grant program called 
Temporary Assistance for Needy Families (TANF). Under TANF, a state could use the block grant to run its own 
assistance programs as long as it followed some federal limits. 

The Supreme Court also played an important role in the Devolution Revolution. Since the 1990s, the 
Supreme Court decided several cases that narrowed the definition of interstate commerce, thereby limiting 
the areas in which the U.S. Congress could legislate and the federal government could be involved. One case 
considered whether federal creation of Gun-Free Zones around schools was regulating interstate commerce. 
Another considered whether the federal Violence Against Women Act regulated interstate commerce. And a 
third considered whether parts of the Affordable Care Act, which created “Obamacare,” regulated interstate 
commerce. The Court’s reasoning in these cases reversed the trend of expanding the definition of the federal 
government’s commerce power and helped to further the Devolution Revolution. 
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Does the Gun-Free School Zones Act Regulate Interstate Commerce? 
In 1990, Congress passed the Gun-Free School Zones Act (GFSZA). In an effort to reduce gun violence in 
and around schools, GFSZA prohibited people from knowingly carrying a gun in a school zone. A school zone 
was defined as any area within 1,000 feet of a school. A 12th-grade student, Alfonso Lopez Jr., was convicted 
of possessing a gun at a Texas school. Lopez appealed his conviction, arguing that Congress never had the 
authority to pass GFSZA in the first place. The U.S. Court of Appeals for the Fifth Circuit agreed with Lopez 
and reversed his conviction. The U.S. government asked the Supreme Court to hear the case. The question 
before the Court in this case was: Did Congress have the power under the Commerce Clause to pass the 
Gun-Free School Zones Act?

Source A: Gun-Free School Zones Act of 19901

Source A Information: This excerpt from the Gun-Free School Zones Act defines the activity this law makes 
illegal and sets out the penalty for violating it. Passing laws such as this has traditionally been reserved to 
the states, which have historically held most of the “police power” or authority to define illegal activity within 
the state.
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Source B: Majority Opinion in United States v. Lopez (1995)2 

Source B Information: This source is an excerpt from the majority opinion in United States v. Lopez 
written by Chief Justice William Rehnquist. In a 5-4 decision, the Supreme Court ruled for Lopez in this case 
returning the power to establish gun-free school zones to the states. States have traditionally exercised this 
type of policing power.

Glossary of terms from the source:

• Contentions: arguments

• Deference: respect

• Enumeration/enumerated: list/listed

• Distinction: clear division

Questions to Consider for Sources A and B:

1. Observe: What do you notice first about each source? What do you notice about the differences in the 
formats of Source A and Source B?

2. Reflect: How are these two sources related? Do you see any connection to interstate commerce in 
Source A? Do you agree with the Supreme Court’s decision in United States v. Lopez? Why or why not? 
How did the decision in United States v. Lopez narrow the definition of interstate commerce?

3. Question: What questions do you have about these sources? 
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Does the Violence Against Women Act Regulate Interstate Commerce? 
In 1994 Senator Joe Biden (D-Del.) sponsored the Violence Against Women Act (VAWA), which was ultimately 
passed and signed into law by President Bill Clinton as part of the Violent Crime and Law Enforcement Act. 
The law had several provisions: $1.6 billion to aid in prosecution of crimes, mandatory restitution (money 
paid by a convicted abuser to a victim), and a process allowing women to sue their abusers in civil court 
whether or not the crime was prosecuted criminally. The provision that allowed civil suits was challenged in 
the U.S. Supreme Court by an accused abuser who a state grand jury declined to prosecute but who was 
then sued in federal court. The question before the Supreme Court was whether Congress had the authority 
under the Commerce Clause to pass that provision of VAWA. 

Source C: Senator Joe Biden’s Senate Testimony Regarding the Violence Against Women Act 
(1994)3

Glossary of terms from the source:

• Civil cause of action: lawsuit

• Substantively: considerably, in an important way

Source C Information: This source is an excerpt from Senator Joe Biden’s statement to a Senate 
committee hearing testimony about the Violence Against Women Act. Senator Biden was a sponsor of the 
bill that would give women the opportunity to sue their abusers in federal civil court for expenses and costs 
associated with their abuse.
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Source D: Majority Opinion in United States v. Morrison (2000)4

Source D Information: This source is an excerpt from the majority opinion in the case United States v. 
Morrison written by Chief Justice William Rehnquist. The Supreme Court found 5-4 for Morrison striking down 
the provision allowing victims to sue in federal court. The Supreme Court found that provision of the VAWA 
exceeded Congress’ commerce power. However, the other provisions of the VAWA were reauthorized in 2000, 
2005, and 2013.

Glossary of terms from the source:

• Aggregated: total, added up

• Attenuated: reduced

• Jurisdictional: area over which authority extends
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• Reposed: lying

• Vindication: proof that someone was right 

Questions to Consider for Sources C and D:

1. Observe: What do you notice first about each source? What do you learn about these sources just from 
looking at them?

2. Reflect: How are these two sources related? What do you learn about the civil (not criminal) options of 
women in Source A? What does Source B tell you about how the Supreme Court ruled on that provision? 
Do you agree with the Supreme Court’s reasoning in United States v. Morrison? Why or why not? How did 
the decision in United States v. Morrison narrow the definition of commerce?

3. Question: What questions do you have about these sources? 
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Is Requiring the Purchase of Insurance Regulating Interstate 
Commerce?      
In 2010, Congress passed a law called the Patient Protection and Affordable Care Act, which set up a system 
known as “Obamacare.” Among other things, the law required large employers to provide access to health 
insurance for employees, expanded programs to assist the poor, and prohibited insurance companies from 
denying coverage or charging higher premiums to individuals with preexisting medical conditions. Congress 
set a requirement that all Americans (except prisoners and those with a religious objection) purchase and 
maintain at least a minimum level of health coverage (known as the “individual mandate”). 

A group of 26 states, four people without health insurance, and the National Federation of Independent 
Business sued the federal government to stop the law from going into effect. They challenged several 
parts of the law including the individual mandate requirement. The individual mandate required people 
without health insurance to purchase an insurance plan that provides federally defined “minimum essential 
benefits,” and imposed a fine on those who do not to be paid to the Internal Revenue Center (IRS). People 
below certain income levels will be exempt from the fine. The case was initially brought in a U.S. District 
Court in Florida, which ruled the mandate was unconstitutional. On appeal, the U.S. Court of Appeals for the 
11th Circuit agreed. The federal government appealed the ruling to the U.S. Supreme Court. The question 
before the Court was: “Does the individual mandate of the Affordable Care Act exceed the constitutional 
power of the federal government to regulate commerce?”

Source E: Patient Protection and Affordable Care Act, 20105

Source E Information: This source shows an excerpt of the Affordable Care Act providing a justification for 
Congress’ use of the Interstate Commerce Clause to create this legislation by citing impacts of insurance 
purchases on the economy.
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Source F: Majority Opinion in National Federation of Independent Business v. Sebelius (2012)6 

Source F Information: This source is an excerpt from the majority opinion in National Federation of 
Independent Business v. Sebelius. A majority of the Court including Chief Justice Roberts and Justices Scalia, 
Kennedy, Thomas, and Alito agreed that the individual mandate to purchase insurance was not a valid 
exercise of Congress’ commerce power, however the Supreme Court upheld this provision of the ACA under 
the taxing power of Congress, arguing that since the fine was paid to the IRS, it was actually a tax.

Glossary of terms from the source:

• Presupposes: assumes

• Compel: require

• Distinction: difference 

Questions to Consider for Sources E and F:

1. Observe: What do you notice first about each source? How do their formats differ?

2. Reflect: How are these two sources related? Does Source E suggest that mandating individuals to 
purchase insurance is interstate commerce? Why or why not? Do you agree with the Supreme Court’s 
reasoning in National Federation of Independent Business v. Sebelius? Why or why not? How did the 
decision in National Federation of Independent Business v. Sebelius narrow the definition of commerce?

3. Question: What questions do you have about these sources?
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Inquiry Question
During the Devolution Revolution, how did the definition of interstate commerce become 
narrower? 

In your answer, use the timeline and the available sources to support your definition.
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Extension Inquiry Question
Does the Commerce Clause allow Congress to use its commerce power to regulate social media 
platforms that spread disinformation regarding elections? What is your reasoning?

Suggested Resources:

• The Commerce Clause, Interactive Constitution, National Constitution Center 

• Free Speech and the Regulation of Social Media Content, Congressional Research Service, March 27, 
2019

 

https://constitutioncenter.org/interactive-constitution/interpretation/article-i/clauses/752
https://crsreports.congress.gov/product/pdf/R/R45650
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